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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 14¢cv-00742RBJBNB
MICHAEL A. COLLINS,
Plaintiff,
V.
TRANS UNION, LLC,
EXPERIAN INFORMATION SOLUTIONS, INC.,
EQUIFAX INFORMATION SERVICESLLC, and
LEXISNEXIS RISK DATA RETRIEVAL SERVICES LLC, individually,

Defendants.

ORDER

This case is once again beftine Court, this time on defendant Trans Union, L.L.C.’s
motions for costs and attorney’s fees and two motiorddtiff Michael A. Collins relating to
his appeal. The Court grants Trans Union’s motions but awards less than requested. tThe Cour
grants plaintiff’s motions.

BACKGROUND

The pertinent facts and case history were largely provided in my order oftRJQEH 5
granting motions for summary judgment filed by defendants Trans Union and Experia
Information Solutions, IncBriefly, Mr. Collins, representing himsetiro se sued Trans Union,
Experian and others, claiming that they had repdeis@information about his credit history
from 2005 througlthe present timeHowever, in 2009 Mr. Collins haddd a suit against Trans
Union, Experian and others essentially raising the same claims against them thaséwagas

the present case. Both Trans Union and Experian settled the 2009 case, making monetary
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payments to Mr. Collins in exchange for very complete releases of his clainaeterred, Mr.
Collins sued them again, this time claiming thatwadraudulently induced to enter into those
settlementsHe asserted claims against Trans Union and Experida )ferolation of the Fair
Credit Reporting Act, 15 U.S.C. 88 1681-168(X;negligent misrepresentation; (3) false
representation; (4) fraudulent misrepresentation; (5) fraud in the induce6)eraudulent
concealment; and (12) violation of the Colorado Consumer Protectiginéretinafter “CCPA”)
C.R.S. 88 6-1-101-1121.

Ultimately both Trans Union and Experian filed motions $ammary judgmentarguing,
among other thingshat the claimsverebarred by the terms of the previous settlemenGF E
Nos. 151 and 156. The Court referred the summary judgment motionsé¢o States
Magistrate Judge Nina Y. Wang who recommended that both motions be granted. ECF No. 177.
Mr. Collins objected, but on my de novo review | agreed with Judge Wang and granted summary
judgment in favor of both defendants. ECF No. 229.

Like Judge Wand, agreed that the settlement agreemeresuted by Mr. Collins on
May 28, 2009 (Trans Union) and August 4, 2009 (Expefiah) released his claims arising
from conduct occurring up to that time. Among other things, Judge Wang and | agrééd that
Collins’ representations in the settlement agreements that he had not reliehy@atements
or representations by the defendants or their counsel were fatal to his priesept & disregard
the settlemenisand that there wargenuine dispute of material fact concerning the claim that
Mr. Collins was fraudulently induced into signing theld. at 47.

Mr. Collins also asserted that Trans Union and Experian had violated the Fair Credi
Reporting Act(hereinafter “FCRA”)on a few occasions after the 2009 settlements. Judge Wang

and | both examined the claimed violations, four involving Trans Union and two involving



Experian. We both found that the two defendants had presented affirmative evidence
establishing the accuracy of the challenged reports; that Mr. Collins had pdeserdontrary
evidence; and that there was no triable issue ast tlk at 7-8.

In addition | dismissed Mr. Collins’ common law negligence and fraud claims,
concluding that they were simply alternative legal theories based on the sainetas the
FCRAclaims. Id. at 89. Finally, | dismissed his claim assertedier theCCPA. Judge Wang
had listed several reasons for dismissing that claim. | addressed only ar@ollivis did not
allege that the defendants had engaged in practices that impacted anyone otherséiin him
Because he completely ignored thdlpmimpact element of a CCPA claim, the claim had no
merit. Id. at9-10.

In addition to dismissing the claims against Trans Union and Experian with pegjudi
awarded costs to them as prevailing parties pursuant to Fed. R. Civ. P. 54(d)(1) and
D.C.COLO.LCivR 54.1. Experian submitted a bill of costs, and costs were ultineately by
the Clerk’s Office in the amount of $1,839.45. ECF No. 251. Trans Union, however, filed the
two motions now pending. First, it moved for an award of costs in the amount of $2,065.53.
ECF No. 232. Second, it moved for an award of attorney’s fees in the amount of $70,559.90.
The Court conducted an evidentiary hearing on the motions on November 18, 2015.

ADDITIONAL FACTS PERTINENT TO THE ATTORNEY’S FEES MOTION

Trans Union reported thathadincurred attorney’s fees in this case of approximately
$130,000. However, recognizing that ttrebillings were “high,”Trans Uniorelected not to
seek an award of fees incurred after June 29, 2015. That excluded, among other things, hours
recorded for responding to various other motions filed by Mr. Collins, responding to his

objections to the magistrate judge’s recommendations, the preparation of the pendtng,mot



and the preparation for and presentation at the evidentiary hearing on the motionsmardoc
entitled “Summary of Relevant Time Entries,” which identifies the time for whiahs Union
is :eking an award was admitted as hearixbiliit . Because the same information was also
filed as an exhibit to the motion, namely ECF No. 338will refer to the summary by the ECF
number in this order.

The hearing focused largely on Mr. Collins’ extensive litigation history. irigaxhibit
B includes pleadings from approximately @&es that Mr. Collins filedro se,mostly but not
all in the Eighteenth Judicial District of Colorado (#@pahoe County District Court).Those
cases were filed between 2008 and 2015, and it is evident from the pleadings in tho$mtases t
Mr. Collins’ history of filing similar cases extends back well before 2008. elbases involved
the same types of claims as were asserted in the presenMmaeetroubling, however, is that
on several occasions Mr. Collins has refiled claima new lawsuigfter the claims were
previously adjudicated or settled, just as he did in the present case:

e On December 12, 2008 Judge Rafferty in the Arapahoe County District Court dismissed a
breach of fiduciary dutglaimfiled by Mr. Collins against Washington Mutual Bank on
grounds that the same claim, characterized as a negligence claim, had beeedlmmiss
summary judgient in a previous suit and was therefore barred by the doctroferof
preclusion.Michael A. Collins v. Long Beach Mortgage Co. dba Washington Mutual
Bank,No. 08CV1033, slip. op. at 3-4, found in defendant’s hearing exhibit B at B-1.

e On December 19, 2008 Judge Spear in the Arapahoe County District Court didvirissed

Collins’ againsHSBC Auto Finance on grounds that the claims were settlad

! The exhibit identifies 30 cases, but one involved a different Michaéh§another was simply a
mandate issued by the Colorado Court of Appeals, and a third was an agleslisiten in one of the
other included casesSeeexhibits B30, B-5 and B-2.



previous agreement and were therefore barred by claim preclidiohael v.

Household Finance Corporatioho. 08cv1503, slip op. at 13, found in hearing ex. B-2.
On January 10, 2010 Judge Spencer in the Arapahoe County District Court dismissed Mr.
Collins’ efforts to relitigate claims against Long Beach Mortgage Company that had
previously been dismissed by Judge Wheeler in Case No. 07cvi/BaiTael A. Collins

v. Long Beach Mortgage Compamg. 09cv1554.The court’s order was based on claim
preclusion. Slip op. at 1-2, found in hearing exhibit B-8.

On April 22, 2012 Judge Wheeler in the Arapahoe County District Court dismissed Case
No. 11CV2567Michael A. Collins v. Alpine Crediyith prejudice. Slip op. at 3-4,

found in defendant’s hearing exhibit B-13. The court found that Mr. Collins’ claims were
precluded under the doctrine déien preclusion because they arose from the same
underlying debt, were asserted against the same defendant, and either wele loa\e

been fully adjudicated in a 2009 case (where the court had granted summary judgment
against Mr. Collins).ld.

On October 30, 2012 Magistrate Judge Tafoya in the United States District Colet for t
District of Colorado recommended that summary judgment be granted dismissing Mr
Collins’ claims inMichael A. Collins v. BAC Home Loans Servicing, NB, 12cv375,
removed from the Arapahoe County District Court. The recommendation was adopted
by the district court, and the final judgment dismissing the case is found indheari

exhibit B-20. The recommendation and order adopting it are not included in B-20, but |
takejudicial notice of the files of this courludge Tafoya recommended, and the district
court agreed, that several of Mr. Collins’ claims (includir@GPA claim) were barred

by the doctrine of res judicata, having been previously litigated in a casébnotige



Arapahoe County District Court and removed to this court. ECF No. 53 in 12¢cv375 at
20-27.

e On March8, 2013 Judge Horton in the Arapahoe County District Court dismissed Case
No. 11CV2564Michael A. Collins v. United Resource Systems, Bl op. at 3-5,
found in hearing exhibit B-16. The court found that claim preclusion prevented Mr.
Collins from relitigating claims he had brought (and that were dismissed®df@%case.

Id. The district court’s order and judgment were affirmed on appeal.

e On January 8, 2013 Judge Pratt in the Arapahoe County District Court dismissed Case
No. 12CVv237Michael A. Collins v. HSBC Auto Finance, Imath prejudice. Slip op. at
4-5, found in hearing exhibit B-25. The court found, among other thimagsclaim
preclusion prevented Mr. Collins from relitigating claims that he had brougheéietls
in a 2005 case. The Cowatsonoted that Mr. Collins had tried once before to relitigate
the same claims in a 2008 case, only to have them dismissedthedioctrine of claim
preclusion.Id.

e On October 10, 2013 Judge Hannen in the Arapahoe County District Court dismissed
Case No. 13CV758Jlichael A. Collins v. Smoky Hill Road Apartmemtgh prejudice.

This was a collections dispute arising out of a lease agreement. The court foéund tha
either collateal estoppel or issue preclusion barred nine of the 20 claims Mr. Collins
asserted because they had previously been litigated in a 2011 case. Ex. B.29. The other
11 claims were dismissed on other grounds.

In addition, the recoslof these cases indicate thaat leashine of his previous lawsuits

Mr. Collins has asserted violations of @EPA Seehearing exhibits B, B-19, B-20, B-22, B



23, B-25 B-27, B-28and B29. Significantly, in three of those, all filed before the present
action, the court noted that Mr. Collins had not addressed or satisfied the public ilpectte
¢ In Michael Collins v. HSBC Auto Finanddp. 12cv237 (Jan. 8, 2013hecourt granted
summary judgment dismissing the CCPA clamgrounds, among others, that he had
provided no evidence to any public impact of the alleged deceptive trade praStipes.
op. at 6-7, found in hearing exhibit 25.
e In Michael A. Collins v. Corum Real Estate Group, IlND, 11cv2566 (Jan. 30, 2013),
the court granted summary judgment dismissing the CCPA claim for failuresenpre
any evidence of a public impact. Slip op. at 2-3, found in hearing exhibit B-28.
¢ In Michael A. Collins v. Smokey Hills Road ApartmeNts, 13cv758 (Oct. 10, 2013),
the court granted summary judgmeigmissed the CCPA claim on grounds that it was
precluded by the court’s previous dismissal of the same claim in 11cv2566 on the public
impact requirement. Slip Op. at54 found in hearing exhibit B-29.
ANALYSIS
I. ATTORNEY’S FEES.

A. Frivolous Litigation.

To begin, if | were a state court judge applying C.R.S. § 13-17-102, | would find that the
claimsMr. Collins asserted in the present cagere “substantially frivolous” (because he could
present no rational argument based on the evidence or the law in support of them) ang that the
were alsd'substantially groundle$gbecause they were not supported by any credible
evidence). Although Mr. Collins has represented himself in this case, his histwpsteates
that he is an experienced civil litigator. Further, regardless of hidilitigexperience, he knew

or certainly should have knowwvhen he filed this case that he had already settled and released



Trans Union with respect to the credit reports up to 2609 alsoknew or should have known
that the four post-2009 credit reports by Trans Union that he added to the present case were
fact accurate.

Mr. Collins also knew or should have known that his repeated filing of cases wagcausi
litigation opponents to incur substantial litigation costs and fees. In the ptaserdlone there
are, to date, 260 entries in the electronic file. He might not have anticipatddathstUnion
would incur an astonishing $130,000 in attorney’s fees in this case. | am probably more
incredulous even than Mr. Collins in the face of that number. But there is no doubt that Trans
Union, Experian and others have incurred considerable litigation expense as a tasult of
numerous cases.

| do not underestimate the damage that can be done by sloppy or unlawfakpragti
debt collectors and credit reporting agencies. But there is little evidetieenecord confirming
the merits oMr. Collins’ suits. To be sure, he has obtained some settlements, possibly resulting
from actwal wrongdoing in some instances. However, not one of his claims has been adjudicated
to be meritorious to my knowledge, and thisran extensive record of dismasds of his claims
and caseslt seems to me that he has made sthege entitiesomething of an avocation.

The Colorado attorney’s fee statute does not apply here. To my knowledge there is no
federal counterpart that permits the award of attorrfegs solely upon a finding that a claim or
defense is substantially groundless or frivolobsderal law requires an element of bad faith or

vexatiousness.



B. Bad Faith.

1. The Bad Faith Exception to the “American Rlle

If a court finds that a party has “acted in bad faith, vexatiously, wantonly or for
oppressive reasondt’can award attorney's fees to the successful p&dye Kornfeld v.
Kornfeld,393 F. App'x 575, 578 (10th Cir. 2010) (unpublished) (qudaiihgmber v. NASCO,
Inc.,501 U.S. 32, 45 (1991), which in turn quoslgeska Pipeline Service Co. v. Wilderness
Society421 U..S. 240, 258-59 (1975)TheTenth Circuit applies this exception stringently in
order to avoid deterring individuals with colorable claims from seeking ralfeferal court.

Thus, for example,[a]n award of attorney’s fees under the bad faith exception to the
AmericanRule ‘is punitive, and th@enalty can be imposed ‘only in exceptional cases and for
dominating reasons of justice.Cornwall v. Robinsorg54 F.2d 685, 687 (10th Cir. 1981)
(quotingUnited States v. Standard Oil C60Q3 F. 2d 100, 103 (9th Cir. 1979)). “[Tlleenust
be clear evidence that the challenged claim is entirely without color and has $e¢edas
wantonly, for purposes of harassment or delay, or for other improper reagamnaféld, 393 F.
App'x at 57980. The trial court must, at minimum, makénaling of “bad intent or improper
motive.” Mountain West Mines, Inc. v. Cleveland—Cliffs Iron €20, F.3d 947, 953-54 (10th
Cir.2006) (citingSterling Energy, Ltd. v. Friendly Nat'l| Bank44 F.2d 1433, 1435 (10th
Cir.1984)). A trial judge must identyf the factual basis for the conclusion of bad faiterling,
744 F.2d at 1437. In order to find “bad intent” or “improper motive,” the trial court must make a

finding of subjective wrongdoingMountain West Minggt70 F.3d at 954.



2. Fair Credit Reporting Act's Attorney’s Fees Provisions.

The FCRA has two attorney’s fees provisions—one for negligent noncompliance and one

for willful noncompliance—nbut they are substantially the same. Either provigjoirgée the
party moving for fees tdemonstrate th&an unsuccessful pleading, motion, or other papexs
filed “in bad faith or for purposes of harassmertller v. Trans Union LLCNo. 09¢v-40-
WJIM-KMT, 2013 WL 1507770, at *2 (D. Colo. April 12, 2013).

Section 16810(b) applies to attorney’s fees that may be assessed in connection with
liability for negligent noncompliance, and it provides: “On a finding by the cbattan
unsuccessful pleading, motion, or other paper filed in connection with an action under this
section was filedn bad faith or for purposes of harassment, the court shall award to the
prevailing part attorney's fees in relation to the work expended in responding teatimg)
motion, or other paper.” Section 1681n(c) applies to attorney’s fees that maebgeasin
connection with liability for willful noncompliance, and its language is neadgtidal:“Upon a
finding by the court than an unsuccessful pleading, motion, or other paper filed in connection
with an action under this section was filed in bad faith or for purposes of harassmeatjrthe
shall award to the prevailing party attorney's fees reasonable in relationntorthexpended in
responding to the pleading, motion, or other paper.”

In interpreting bad faith or harassment under the FCRA, courts look to theifféaint
mental state at the time of filing Eller, 2013 WL 1507770 at *2. And, the party seeking the
fees “bears the burden to show entitlement to such fégs.The Tenth Circuit requires

sufficient documentation in order for awwbto determine “whether the requested fees are
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reasonable.”Cousineau v. Unifund CCR Partnebéo. 10€v-3109-CMA-KLM, 2012 WL
3135687, at *6 (D. Colo. July 31, 2012).

C. Colorado Consumer Protection Act's Attorney’s Fees Provisian

One of the state claims brought by @ollins was the alleged violation of ti&CPA
This statutéhas an attorney’s fee provision: “Any person who brings an action under this articl
that is found by the court to be groundlasslin bad faithor for the purpose of harassmeiog
liable to the defendant for the costs of the action together with reasonabtewafees as
determined by the court.” C.R.S. 8 6-1-113(3) (emphasis added).

Thus, this statute requires that the action be brought either in bad faith or for the purpose
of harassment. However, the Colorado CouAmbeals awarded attorney's fagwler the
statutewhen the plaintiff “did not allege, nor is there any showingniy factual material
submitted by the parties that the alleged conduct of [defendant] significaptygts the public
as an actual or potential consumeWheeler v. T.L. Roofing, Inel,P.3d 499, 506
(Colo.App.2003). Moreover California appellate cot has held thatraattorney’s fee
provision in a state consumer protectgtatute is not preempted by tRERA where it did not
“conflict with the federal FCRA and was not an obstacle to the FCRA'’s purpose antivelsjé
Gomon v. TRW, Inc28 Cal. App. 4th 1161, 34 Cal. Rptr. 2d 256 (4th Dist. 1994).

C. Vexatious Multiplication of Proceedings.

Any lawyer or other person admitted to conduct cases in United States cayitie m
assessed attorney’s fees and costs reasonably incureagsbexf conduct that “multiplies the
proceedings in any case unreasonably and vexatiously.” 28 U.S.C. § 1927. Fedetralnarcui
district courts are divided as to whether this statute applies to a pro se liggenGuarneros v.

Deutsche Bank TrustdC AmericasNo. , 2009 WL 1965491, at *6 (D. Colo. July 7, 2009)
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(citing cases).See also Ayala v. HolmeZ9 F. App’x 548, 550-51 (10th Cir. 2002)
(unpublished) (declining to take a position unnecessarily). At least as applicuneys the
statutedoes not require a finding that the attorney acted in bad fidamilton v. Boise Cascade
Expressb19 F.3d 1197, 1202 (10th Cir. 2008). But it does require a finding that the
multiplication of the proceedings be “vexatious,” meaning “without reasonapl®bable cause
or excuse; harassing; annoyindJhited States v. Laif§40 F.3d 1134, 1137, (10th Cir. 2011)
(quoting Black’s Law Dictionary 1596 (8th ed. 2004)).

D. Conclusions Regarding Attorney’s FeesEntitlement.

Based upon my review of the pleadings included in defendant’s hearing exhibit B, it
appears that in the cases that have concluded with dismissals on motionsds didor
summary judgment, the defendants rarely have sought an attorney’s féensalmcone case the
defendant did so and was granted $41,550 in attorney’s @sever in that instancethe
basis was Mr. Collins’ failure to respond to the motion for an award of Miehael A. Collins
v. CFAM Financial Services, LLGlo. 10CV1307, slip op. at 1 (Nov. 7, 2012), found in hearing
exhibit B-26. | am not aware of a previous decision by a state or federal court regardimgmhet
an attorney’s fee award should be made against Mr. Collins based upon bad faith or vexatious
litigation. Mr. Collins’ good fortune in thaegard ends here.

Mr. Collins is apro se litigant, and federal courtsist interpret pro se litigants’
pleadings liberally.See, e.g., Haines v. Kernd04 U.S. 519 (1972). During my review of
exhibit B and the pleadings in the present case | observed that Mr. Collins frequarikbs
this protection, citingdainesand other similar cases. But there is a difference between
permitting him a liberal interpretation of his pleadings and permitting him continualbusea

the litigation process.
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Two things push this case across the line from frivolous and groundless into bad faith and
vexatious. First, as indicated, this is not the first time that he has either setthsticcassfully
litigated a claim, only to file the same claim again in & sait. On at least eight previous
occasions, he has done this, only to have his second bite at the apple dismissed by aetourt und
the doctrines of claim preclusion or res judicata. Yet, he did the same thing atpsrcase.
Therefore, while | migt ordinarily accept a pro se litigant’s refiling of a settled claim on the
argument thalhe was hoodwinked into entering iritee settlement as fallinghort of bad faith or
vexatious conduct, when one learns that on multiple occasions in the past Mr. Collins had been
told by various courts that he cannot re-file claims that have previously beatedtiput he
continues to do it, it becomes such a gross abuse of the system that it cannot lok éxtiese
that, despite the lessons he should have learned from numerous courts, he filed thegseesent c
against Trans Uniowith the bad intent or improper motive of trying to obtain additional
compensation for claims on which he had already obtained a monetary settlement.

Second, and perhaps even more troubling, is the fact that he continues tG@Bgert
claims without any allegation or showing of significant public impact despite théhéaon at
least three previous occasions he has been told and reminded by courts that he cannot do that.
The CCPAprovides important protection to consumers against deceptive trade practices.
However, it is subject to abuse, perhaps in many cases motivated by its provigandsge
treble damages and attorney’s fees. | have no problem with a pro se litigaoksg the Act
and thinking, wrongly, that it covers deceptive practices that impact only thadualivilt's a
complex statute, and many lawyers have made the same mistake. But, conbimmoge
coveragefter one is clearly and repeatedly informed as to tieastatuteequires, without a

factual basis, evidences bad faith and vexatious multiplication of proceedingsiaun
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Accordingly, | conclude thalrans Union is entitled to an award of reasonable attorney’s
fees.

E. ConclusionsReqgarding Attorney’'s Fees—- Amount.

The determination cd reasonable attorney’s fbegins with calculation dhe “lodestar
amount,” i.e., the product of hours “reasonably expended” times a “reasonable hourly rate
Robinson v. City of Edmun@i60 F.3d 1275, 1281 (10th Cir. 1998).

The Court finds that the rates charged by Trans Union’s lawyéng case were
reasonable. The majority of the attorney time was billed by an associateatbthe rate of
$187 per hourECF No. 2333. Some time \&s billed for partner supervision at the rate of $196
per hour.Id. Paralegal and case clditne was billed at $175 per hould.

Alyson V. Blatney, the associate attorney who performed most of the work, has been
licensed to practice law in Texasiee 2008. ECF No 233-1 at §2. During the hearing Ms.
Blatney testified that her firm handles FCRA litigation Teans Union in the southern half of
the United States, antlatshe personally hagibstantial experience in such cases. She further
testified that the rates charged have been discounted from the firm’s teguidlgrrates due to
the volume of work provided by the client. She produced a Colorado Bar Association survey
indicating thathe median hourly billing rate for Colorado lawyers with six to 10 years of
experience in 2011 was $200 per hour, and for lawyers handling collection work it was also $200
per hour. Ex. J at 15, 16. One can debate the application of such survey norttieespecifics
of a given case, but here it doesn’t matter. | have no difficulty findinghbattes charged
were reasonable. Mr. Collins did not argue otherwise.

The more significant issue in this case is the reasonablenessahtber othours

billed. Defense counsel has already recognized that it would be unreasonaplectdvr.
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Collins to pay all the fees billedpparentlyin the range of $130,000. Acknowledging that this
amount is “high,” they cut their request to $70,559.Bl0wever,rather than going through all
the bills line by lineandtrimming excessive time&ounsel established an arbitrary cutoff date
that both included excessive time recorded before the date and excluded timainhatvals
necessarily incurred after the dafehis process didut the fee request to approximately 55% of
the amount billed to the clienHowever, | still cannot find that the result was reasonable.

In assessing reasonableness courts often conlalE?2 guidelines originally listed in
Johnson v. Georgia Highway Express, 1488 F.2d 714, 717-19 (5th Cir. 1974). Applying
those factors, I find and conclude as follows:

1. The time and labor required. Realistically, this was not a difficult caséetzddavir.

Collins’ claims concerning conduct occurring in or before 2009 had been settledleasenh

the previous case. Tharlguage of the settlement agreement was broad andaddaoth
Magistrate Judg&Vangand this Court found. It should not have taken a great deal of attorney
time to present that defense.

Mr. Collins also complained about four items in his credit file that arosetb&®009
settlement.Trans Union reasonably could be expected to investigate those items to beysure the
were appropriately included in the fileeven though it presumably had already made such an
investigationbefore the four itemwent into his file. But two of them were simply reports of
court judgmentsigainst Mr. Collins that were relatively easily confirmed by copieseotourt
records. One was a mortgage foreclosure that had already been upheld againgfud wr
foreclosure suit by Mr. Collins. The fourth was a report of a balance owed by MnsCuwl an

HSBCaccount that was readigpnfirmed by documents.
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I am mindful that the Court may not simply “eyeball the fee request antddayvn by an
arbitrary percentageé Robinson160 F.3d at 1281 (quotirfjeople Who Care v. Rockford Bd. of
Educ., Sch. Dist. No 2080 F.3d 1307, 1314 (7th Cir. 1996)). Accordingly, | have reviewed
counsel’s summary on a line by line basis, applymgexperience as a civil litigation lawyer
and trial judge in the absence of any other independent evidence. In doing so | included time
such necessary and reasonable wonegigwing the various versions of Mr. Collins’
complaints, obtaining the dismissal of a motion for a temporary restraining ordey,bdsic
research to obtain the previous settlenagmeemenand information regarding the four post-
2009 claims, preparation of answers to the complaints, compliance with Rule 26 req@rement
response to plaintiff's discovery requests, consideration of possible settlemdaitemndance at
a settlemenmediation, preparation of correspondence requesting that Mr. Collins voluntarily
dismiss the caséhe summary judgment motion, and review of Judge Wang’'s recommendation
concerning the summary judgment motion.

On the other hand, | reduced or omittiede that Icould notfind was necessarily or
reasonably incurred in view of what was truly required to defend the case subce3sfis
includes, for example, much of the time invested in propourdisgpvery. It also includes time
on appropriate itemihat appeared to be excessive. For example, | attempted to determine how
much time was billed on preparation of the summary judgment motion. This was difficult,
because the timekeepers recorded time in blteksdid not indicate the specific amountiofe
incurred on each of sometimes several different tasks included in the block. Covelgrvat
however, | find that approximately $18,000 (7.0 hours of partner time at $196 per hour; 59.2
hours ofassociate time at $18&r hour; and 30.5 hours of pkegal time at $17per hour)was

spent on the summary judgment motion.
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| find thatall 14.7 hours of partner time included within the 382.4 haestified in the
Summary, ECF No. 233-3, wenecessarilyand reasonablsecorded andilled. The time
entries show that the time was for supervision. If | have a criticism in tlaistaveuld be that
insufficient partner-level supervision was provided. At $196 per hour, this totals $2,881.20.

| find that approximately 94 hours thfe associate timecluded in ECF No. 233-&as
necessarily and reasonably recorded and billed. This includes 30 hours on the motion for
summary judgmentAt $187 per hour, this totals $17,578. 00.

| find that approximately 39.3 hours thie paralegal tire included in ECF No. 233-®as
necessarily and reasonably billed. This includes all of the hours that liittkifo the motion
for summary judgment. At $175 per hour, this totals $6,877.50.

In addition | find that 14.9 hours included in ECF No. &38ad recorded by case clerk
Richard Charlton should be included, as they appear to be directly related to thayaef¢mne
records of Mr. Collins’ previous litigation (hearing exhibit B) which was usetthé Court in the
analysis of the attorney’sdaequest. At $175 per hour, this amounts to $2,607.50. Finally,
although not included in ECF No. 233-3, | include 20 additional hours of associate time in order
to roughly and conservatively account for the associate time necessarily anthbdaswcured
by associate attorney Blatney to prepare a response to Mr. Collins’ objecliodge Wang's
recommendation and to participate in the attorney’s fee hearing includingati@pand travel.
That adds another $3,720.00 at $186 per hour.

The sum of these numbers is $33,664.20. | conclude that this number, being the product
of what | have found to be reasonable and necessary hours times reasonaldeates,
“lodestar.” This numbeihas the appearance of more precision thparthiapsieservesbu |

find that it will serve as eeasonable ballpark in the absence of anything better in the record. |
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note also that Mr. Collins presented essentially nothing relevant or usefulinggdwe amounts
during the hearing, so there was no help to garrezd.

2. The novelty and difficulty of the questionBhe issues were iikeer novel nor

difficult. It was not complex litigation, and the fact of the previous settlement made it even less
so. However, in substance | took this factor into account in reducing the lodestar to
approximately 48% of the amount requested (and approximately 25% of the total amount
apparently recorded) by the law firm in this case.

3. The skill required to perform the services. | have no reason to doubt the “skill” of the

lawyers and their assistants, as suthe issue here imore one of judgment thaskill. It is not
reasonable, at least for purposes of an attorney’s fee award, to treat egdikecddarbury v.
Madison.” Some defenses o€RA cases require less, evarbstantially lesgime than others.
This, in my judgment, was such a case. But, again, | took this factor into accountnmrater
the lodestar.

4. The preclusion of other employment due to acceptance of the case. There is no

evidence that the work on this case prevented the law firm from acceptingvotker

5. The customary feeThere was sme, albeit minimal, evidence of the customary

hourly rate charged by lawyers of six to ten years’ experigenites communityand by lawyers
in this communitywho engage generally in “collections” work. Theras no evidence directly
bearing on théeecustomarily charged for defending FCRA cases in this community. For
example, there was no testimony by an attorney other than the involved attorneyremdcthe
no testimony from any client theggularly defends similar casescannot assign any pamilar
weight to this factor.

6. Whether the fee is fixed or contingeMot applicable here.
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7. Time limitations imposed by the clienNot applicable here.

8. The amount involved and the results obtained. The result obtained was favorable —

dismissal of the case and now an award of attorney’s fees. As for the amaake gdhcwever,

no evidence was presente@o my knowledge Mr. Collins has not indicated in pleadings in the
file what he was seeking by way of monetary religlore importantly, Trans Uniopresented

no evidence as to its evaluation of its exposure. It did, however, charattiercase as

meritless and frivolous. There is no mathematical formula that would accoum fantount
involved” factor. Therefore, applying “theglge’s nose,” | adjust the lodestar downward 25% to
reflect my judgment that relatively little was realisticallystake in this case. This reduces the
amount to $25,248.15.

9. The experience, reputation, and ability of the attorn&€gs.law firm andVis. Blatney

in particular have substantial experience representing defendants in siselsr & evidence
was presentedsao their reputatiorut | infer from thefact thatTrans Uniongives the firm
substantial busineskat the firmis considered to be competent in this field

10. The undesirability of the caséNot applicable here.

11. The nature and length of the professional relationship. The nature of the tajations

betweenlrans Unionand this law firm is reflectedhithe discount the firm provides @s hourly
rates Mr. Collins isreceiving the benefit of that discount. | do not find that the professional
relationship bears materially on the reasonableness of the hours billed.

12. Awards in similar cased noted earlier thain one of the state court cases jilndge

awarded the defendant a fee of $41,550 against Mr. Collins. This followed, so faretde
shows, Mr. Collinsfailure to respond to the motion for an award of febla evidence was

presentd as to awards ottt@rney’s fees in similar casessulting from application of the
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Johnsorfactors or other factors considered by courts determining the reasanadlat to be
awarded

Although not listed as one of tdehnsorfactors, | have also considergtatMr. Collins
mightbe unable to respond &ofee award in the range $25,000. Inability to pay is not
relevant to an award of fees but may be considered in determining the reasomalriedaithe
award. Cf. Roth vGreen,466 F.3d 1179, 1194 (10th Cir. 2006) (attorney’s fees under 42 U.S.C.
8 1988)). No evidence was presendeding the hearings to Mr. Collins’ currenassets or
income, but in his unsuccessful motion for leave to appeal this Court’s merits judgrfema
pauperis under 28 U.S.C. § 1915, he provided at least some evidence suggesting that he has
limited resources at this time. The very nature of these cases that he bringsuggest that
his resources have in the past been limited. However, | decline to adjust tharfé®a that
basis in this case. Whether he ultimately pays this fee award or not, | waiat inaberstand
that when hdiles and maintains ftivolous lawsuit vexatiously or in bad faith, there are
consequences.

The bottomine is that | find that a reasonable and necessary amount of fees to be
awarded tal'rans Unioragainst Mr. Collins is $25,248.15.
Il. COSTS

Trans Union filed a motion for costs [ECF No. 232] supported by its bill of costs [ECF

No. 232-1] and other documents. The Court mevards the following costs:

Fees and Disbursements for Printing (undisputed) 61.20
Fees for Exemplification and Copies (undisputed) 219.38
Costs Incident to Taking of Depositions (disputed) 1,324.60
Other Costs (undisputed) 32.40
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TOTAL $1,637.58

Regarding the disputed item, | believe that it was arguatihgcessary to engage in
much affirmative ccovery in this case, and | therefore wrote down time recordé@dang
Union’s counsel for such discovery. However, the records indicate that both deféadknbe
deposition of Mr. Collins, and under the circumstances, | cannot say that it wagasomable
for Trans Uniorto have participated as to deihyeimbursement of its out of pocket costs.
Experian was billed $1,324.60 by the reporter for the deposition, and Mr. Collins was tdxed tha
amount by theClerk’s Office Trans Uniorfor some rason was billed $1,752.55. The
reporter’s bill toTrans Unionwas not itemized (its bill to Experian was)Vithout knowing why
Trans Unionwas billed a little more, | am awarding the same amtiftans Uniorthat was
taxed in favor of Experian.
[ll. PLAINTIFF'S NOTICE OF APPEAL .

Final judgment on the merits was entered on August 3, 2015. ECF No. 230. On August
31, 2015 Mr. Collins filed &mely motion for a new trial or, in the alternative, to alter or amend
the court’s judgment, pursuant to Fed. R. Civ. P. 59. ECF No 234. The Court denied the motion
by minute order on September 28, 2015. On November 5, 2015 Mr. Collins filed a motion for an
extension of time to file notice of appeal. ECF No. 2B2.indicated that he “completely forgot
about the deadline for filing his Notice of Appeal” due to a serious medical issueimyvhbis
granddaughter that distracted him. He simultaneously filed a notice of ap@aNd 252-1.

The notice of appeal from the judgment on the merits was due BQrdays after the
entry of the judgment. Fed. R. App. Pajl). Even allowing three extra days pursuant to Fed.
R. App. P. 26(c), the notice of appeal was due on November 2, 2015. Therefore, he was three

days late.However, aistrict court may extend the time to file a notice of appeal if the party
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moves for an extension within 30 days after the tines@ibed by Rule 4(a) expiraad the
party shows excusable neglect or good cause. Fed. R. App. P. 4(a)(5)(A). | acoejidnsas
having shown excusableglect. Therefore, thaotion for an extension is granted. The notice
of appeal from the judgment on the merits, filed November 5, 2015, is deemed timely.

| also grant his motion to restrictiplic access to his motion for leave to proceed on
appeal pursuant to 28 U.S.C § 1915. ECF No. 253. | denied the § 1915 motion on its merits.
ECF No. 257. He can, of course, appeal. But | denied permission for Mr. Collins to appeal f
the granting bsummary judgmeritin forma pauperis,” because | did not, and do not now,
certify that such an appeal would be taken in good faith. Ijudgmentsuch an appeal would
not be based upon a reasoned, nonfrivolous argument on the law. Neverthelesstliecause
motion does reveal personal information such as his street address and telephon¢amambe
does not contain information likely to be of much public interest in any evdémg that
restricted access is appropriate.

ORDER

1. Trans Uniois motionfor an award of attorney’s fees, ECF No. 233, is GRANTED to
the extent that the Court awarfians Union $25,248.15 in attorney’s fees against the plaintiff,
Michael A. Collins.

2. Trans Union’s motion for an award of costs, ECF No. B33RANTED to the extent
that the Court awards Trans Union $1,6374rb8osts against the plaintiff, Michael A. Collins.

3. Plaintiff’'s motion for an extension of time to file a notice of appeal from thgt©
final judgment on the merits, ECF No. 2% GRANTED.

4. Plaintiff’'s motion to restrict access to his motion for leave to appeal puteuztt

U.S.C. § 1915, ECF No. 253, is GRANTED.
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enter.

5. An amended final judgment reflecting the awards of attorney’s fees dadvilbs

DATED this 16th day oDecember2015.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge
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