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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 14-cv-00777-M SK-CBS
NBH BANK, NATIONAL ASSOCIATION,
Plaintiff,
2

PRUCO LIFE INSURANCE COMPANY,

Defendant.

OPINION AND ORDER ON MOTIONSFOR SUMMARY JUDGMENT

THISMATTER comes before the Court on motidnem both parties. The Defendant
Pruco Life Insurance Company (“Prucdiled a Motion for Sunmary Judgment39), the
Plaintiff NBH Bank, NationalAssociation responded44), and Pruco replied#8). NBH Bank
also filed a Motion fo Summary Judgment40), Pruco responded43), and NBH Bank replied
(#47).

JURISDICTION

This matter was removed from Colorado statert. This court exercises jurisdiction
pursuant to 28 U.S. C. §1332.

MATERIAL FACTS

Although somewhat convoluted, the materaits are essentially uisputed and readily-
summarized. As appropriate, the Court providether explication irconjunction with its

analysis.

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2014cv00777/146951/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2014cv00777/146951/49/
https://dockets.justia.com/

In May 2009, Pruco issued an $800,000.00 termirigarance policy (the Policy) to JPE,
Inc. (JPE). The Policy insured the life ofEJ® principal, Juvenal M. Camacho. The Policy
identified JPE as the policy owner and Mr. Cahmaas the insured. ¢bntained a schedule of
premium payments required to maintain covera@e its terms, the Policy granted JPE a 31-day
grace period to make a past-due premium paynifeanpremium remained unpaid at the end of
this grace period, the policy wouldrminate. It further providetthat, so long as Mr. Camacho
was alive, “the owner [JPE] alone is entitledatty contract beneféand value, and to the
exercise of any right and priedje granted by the contract.”

At some point in time, JPE obtained a loan of $ 800,000 from an entity called
Bank of Choice; as collateral, JPE gded $560,000 of the death benefits under the

Policy. JPE, as owner of the Policy submitté@eauest for Collateral Assignménd

! The Assignmenprovides in pertinent part:

| [JPE] assign to the collateral assg(s) named in this section[Bank of
Choice], a collateral interest in theligy . . ., subject tdhe provisions of
the policy and to any indebtedness timaty exist. As a result of this
collateral assignment, policy rightnay be exercised as follows:

e The owner, without the consenitthe assignee, will have the
following rights: to designate arathange the beneficiary and mode
of settlement

e to change the ownership of the policy

¢ to collaterally assign thgolicy to another assignee

e to change the frequeypof premium payments

The assignee will have the right to raeeany Death Benefit as its (his or
her) interest may appear without censof the owner. List below any
other rights to be exercised by the assignee without the consent of the
owner.

Proceeds not to exceed $560,000 (70%) [Handwritten]
Any other rights and privileges granted by the policy or by us will require
the consent of thewner and assignee.



Pruco, and Pruco acknowledged recelphder the Assignment, Bank of Choice
received only an interest imya death benefits payable; JPEareed all other rights as the
owner of the Policy.

Bank of Choice went into receiveiphn 2011. The JPE note and Bank of
Choice’s collateral interest in the Polipyoceeds were acquired by the Plaintiff, then-
named Bank Midwest National Assation, subsequently NBH.

In late 2011, JPE defaulted in its obligeis under the Note and NBH commenced suit
against JPE and Mr. Camacho on the note. On March 19, 2012, Anne Drake, an NBH
representative, contacted Prucoatthe status of the Policyrruco’s representative informed
her that the Policy had lapsed becausethenium payment due on January 19, 2012 had not
been paid. However, the representative infdrivis. Drake that Pruco would accept a payment
up until March 21, 2012 to keep the Policy in for¢teadvised that iPruco did not receive
payment by that date, the Polpuld terminate and only JPE wdube able to reinstate it.
During the phone call, Ms. Drake also leartieat Pruco had the then-defunct Bank of Choice
listed as the collateral assignee. She soughilistitute Pruco’s address for that of Bank of
Choice, but was advised that atddress for an assignee abbk changed only upon a written
request of the policy owner, JPE. Ms. Dralsdéarned that the nextheduled premium was
due on June 19, 2012.

NBH elected to make the outstandingmium payment of $21,439.69 by March 21, thus
prevented lapse of the Policy on that dateweleer, for reasons unspecified in the record,
neither JPE nor NBH made the June 2012 premiwmpat either on its due date or within the
grace period. According to itsrtes, by late July 2012, the Politgrminated, and at no time did

JPE seek to have it reinstated.



Mr. Camacho died on August 18, 2012. NBHBaequested payment of death benefits
under the Policy, but Pruco denied NBH'’s request because the Policy had lapsed in July, prior to
Mr. Camacho’s death.

NBH then commenced this amti. NBH Bank’s Amended Complair#s) asserts six
claims for relief: (1) a request for declaratprgigment to the effedchat NBH Bank was an
owner of the Policy and therefoneas entitled to receive a tinyeNotice of Policy Lapse; (2) a
request for declaratory judgment to the eftbett NBH Bank was an assignee under the Policy
and therefore was entitled to timely Notice ofi®oLapse; (3) breach of the covenant of good
faith and fair dealing in that Pradailed to deal fairly in refusg to pay death benefits to NBH,
and failing to change the addregsBank of Choice to NBH at it®equest; (4) breach of contract
in failing to provide NBH with N&ice of Policy Lapse and failing fmay death benefits to NBH;
(5) promissory estoppel based on prior notexd® to Mr. Camacho and accepting a premium
payment from NBH ; and (6) unjust enrichméatsed on acceptance of a premium payment
from NBH.

STANDARD OF REVIEW

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySeeWhite v. York Intern. Corp45 F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled to judgmeas a matter of law. Fed.R.CivB6(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, detstandard of proof, and identifies the party
with the burden of proofSee Anderson v. Liberty Lobby, In€77 U.S. 242, 248 (1986);

Kaiser—Francis Oil Co. v. Producer's Gas C870 F.2d 563, 565 (10th Cir. 1989). A factual



dispute is “genuine” and summgndgment is precluded if the ielence presented in support of
and opposition to the motion is sontradictory that, if presented trial, a judgment could enter
for either party.See Andersqml77 U.S. at 248. When considering a summary judgment
motion, a court views all evidenaethe light most favorable the non-moving party, thereby
favoring the right to a trialSeeGarrett v. Hewlett Packard Co305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairal or defense, theewant must establish
every element of its claim or defense by sufficient, competent evidSset-ed.R.Civ.P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputeSee Bacchus Indus., Inc. v. Arvin Indus., 1889 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward]99 F.3d 1126, 1131 (10th Cir. 1999 there is a genuine
dispute as to a material factireal is required. If there is no gaine dispute as to any material
fact, no trial is required. Theourt then applies the law the undisputed facts and enters
judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaliithe claim or defense that the nmevant is obligated to prove.
If the respondent comes forward with suffidieompetent evidence to establish a prima facie
claim or defense, a trial is required. If iespondent fails to produce sufficient competent
evidence to establish its claim or defense, themtbvant is entitled tiudgment as a matter of
law. See Celotex Corp. v. Catredf77 U.S. 317, 322-23 (1986).

This case involves cross-motions for sumnjadgment. Ordinarily, cross motions are

evaluated independentlyAtlantic Richfield Co. vFarm Credit Bank of Wichite226 F.3d



1138, 1148 (10th Cir. 2000). In thease, however, there are notenel facts in dispute and
thus, the Court can adjudicdieth motions simultaneously byngply applying the law to the
undisputed material facts.

ANALYSIS

A. Contract Claims

The first four claims asserted by NBH — the two declaratory judgment claims, the claim
for breach of contract, and the claim for breatthe implied covenant of good faith and fair
dealing -- are grounded in contta NBH'’s rights and Prucogbligations are governed by the
terms of the Policy#39-1) and the Collateral Assignmef#l-5). The parties agree that
Colorado law applies. Interpretation and applarabf the contract terms a question of law.
Ad Two, Inc. v. City and County Benver, ex rel Manager of Aviatiof,P.3d 373, 376 (Colo.
2000).

1. Declaratory Judgment Claims

NBH's first two claims seek a declaratondgment that it was entitled to a Notice of
Lapse of the Policy, either because it was an owhthe policy (Claim 1) or because it was a
recognized assigneel@im 2).

The Policy designates the “Insured,” “Ownearid beneficiary. According to the Policy,
the Insured is “[tlhe person named as theedwn the first page” dhe Policy, which is
Juvenal M. Camacho. According to the Poliche'tnsured is the owner of the contract, unless
a different Owner is noted in the applicatian The ownership arrangement in effect on the
contract date will remain in effect unless \jthe Owner] ask us to change it.” Although the

record does not contain an egps endorsement or applicatelmowing JPE as the Policy Owner,



both parties agree that JPE Wand the Collateral Assignmeamd various correspondence sent
by Pruco agree. According to the Policy, onlg @wner was entitled texercise the rights and
privileges granted by theontract or by Pruco.

The Court can quickly dispose of NBH'’s tideclaratory judgment claim: that it was
entitled to notices of premiuntelinquency or policy lapse becauskad somehow acquired the
status of “Owner” of the Policy.NBH'’s rights in the Policy @& co-terminus with those of Bank
of Choice; Bank of Choice’s rights in the Rgli in turn, are defined by the terms of the
Collateral Assignment from JPE. Of the many rights that JPE had as the Policy Owner, it
assigned only one to the Bank of Choice: the righiteceive a portiors660,000) of any benefits
payable under the terms of the Policy. JPEmethall other rights athe Owner of the Policy,

including the right to designasend change beneficiaries, toatige ownership of the Policy, to

2 If JIPE was not the Owner of the policy then, by the Policy’s terms, Mr. Camacho, the
Insured, would be considered the Owner. Thosi, of course, implicatthe validity of the
Collateral Assignment (which was made by JPE, not Mr. Camacho, as the Owner of the policy)
by which NBH claims an interest in the Policyh any event, the outcome herein would be
unchanged regardless of whether JPE or Mr. Camacho was the Owner.

3 Notably, nothing in the Policy expressly states that even the Policy’s Owner is entitled to

notices of premium delinquency or policy laghat NBH demands here. The only express
provision in the Policy describing an Owner’s tigh receive any kind of notice from Pruco is a
provision stating that the Owner ithbe notified . . . in advance” of[a]ny increase or decrease
in premium.” NBH points to no other sourceao€ontractual requirement for the sending of
notices to owners, insureds, beneficiaries, or assigrig@spare Federal Kemper Life Assur.
Co. v. Ellis 28 F.3d 1033, 1038 ({@Cir. 1994) (finding insurance poy silent as to whether
insurer was required to give notice of premiune,dout finding that terms in application for
insurance created ambiguity taswhether insurer was reged to send such notice).

Nor did Colorado law in effect at the timejtere such notice. Colorado recently enacted
a statute requiring a life insurer gove policy owners (the statuti®es not address the rights of
beneficiaries or assignees thereof) advanceaati a policy lapse, C.R.S. § 10-7-105.5, but that
provision, effective January 1, 2015, pdates the events @sue in this case. (NBH has not
argued that the statute should heaeteoactive effecand the Court declinds consider that
issue.) Notably, the enactment of the statupersuasive evidence that, prior to 2015, Colorado
law did not require life insurers such as Pruco to provide poliayers or beneficiaries with
advance notice of policy lapses.



adjust the schedule of premium payments, andjtestthe mode of settlement. Thus, at no time
did NBH acquire rights that the Owner has ia Bolicy; at most it waan assignee holding
rights to share in death benefits.

NBH appears to offer two arguments as to why it should be amesido hold rights
granted to the Policy’s Owner. First, it arguest thobtained ownerspirights in the Policy by
virtue of it becoming an assignee. This arguairis untenable on the face of the Collateral
Assignment form. That document expressly stitat post-assignment, “[tlhe owner, without
the consent of the assignee, will [retain]” certagts, including the right to “change ownership
of the policy.” The form explains that thesaggnee “will have the right to receive any Death
Benefit . . . without consent of the owneaifid invites the person mpleting the form to
identify “any other rights to be exercised by #ssignee without the congent the owner.” (No
material rights were listed here.) If, as NBHjues, receipt of assignment implicitly entailed a
partial or complete transfer of ownership of #olicy itself to the assignee, there would be no
reason for the assignment form to so carefullyndelie the rights of the oer and the rights of
the assignee.

Second, NBH appears to argue that, bkingathe premium payment in March of 2012,
it became entitled to rights accruing to ®ener, including rights to notice of premium
delinquency and lapse. Such argument is untetherady particular term of the Policy or any
other contractual source. Thasenothing in the Policy thakflects acquisition of ownership
rights in the Policy by a third-pgrsimply due to payment of @miums. To the contrary, the
terms of the Policy expressly stahat a transfer of ownershights requires th existing Owner

— JPE -- to send “us a request in a form the¢t® our needs.” There is no evidence that JPE



acted to expand NBH's rights beyond those alditadl in the Collateral Assignment, much less
that Pruco accepted any purportedrd®in ownership of the Policy.

Accordingly, there is no coratictual basis for NBH to haaequired any rights that run to
the Owner of the Policy and thus, Pruco istkrd to summary judgment on NBH'’s first claim
for declaratory judgment.

Similar logic entitles Pruco to summary judgment on NBH’s second claim for declaratory
judgment: that NBH'’s status as recognizesigisee entitled it tootices of premium
delinquency or policy lapse. Once again, NBH [®to no contractuadrovision that expressly
or impliedly creates rights to such notice inamsignee. The assignment form would seem to
disprove this contention, as it states only th&e assignee will have the right to receive any
Death Benefits,” and it invites the parties toifi]oelow any other rights to be exercised by the
assignee without the consent of the owner,"asfNBH argues, the assignment of benefits
necessarily included the right thfe assignee to receive certamtices from Pruco without the
owner’s consent, one would expéuat right to be articulated the form just as the right to
receive benefits is.

Accordingly, the Court finds that Pruco is entitled to summary judgment on NBH'’s
second claim for declaratory relief as well.

2. Breach of contract

The preceding discussion is sufficient to dispose of NBH’s breach of express contract
claim as well. NBH points to nothing in the Pglitself or in any other document of contractual
significance that purports fgrant to NBH, expressly or dueite status as assignee, the right to
receive notices of premium delinquency or policy lapse. NBH’s Amended Complaint also

alleges that Pruco’s failure to pay it the death bengrovided in the Policy constitute a breach



of contract, but it is undisputdtat the policy was terminated due to non-payment before Mr.
Camacho’s death, such that no benefits arelpaya any beneficiary. Accordingly, Pruco is
entitled to summary judgment on NBHEim for breach of express contract.

3. Breach of theimplied covenant of good faith and fair dealing

NBH alleges that the Policconferred discretion upon Pruwith regard to issuing
notices of premium delinquency and policy lafewell as with regard to accepting change of
address notices by assignees, and that Pruco faieatoise that discretn in good faith. It is
not clear whether NBH'’s claim is actually thassic, universally-recognized common law claim
of breach if the implied coventof good faith and fair dealing (as stated in the Amended
Complaint), or whether NBH is actually allegiaglaim for “bad faith breach of contract,” a
type of tort claim that Colodo recognizes only in the insurance context (as NBH appears to
argue in its response to Pruco’s motioBee generally Amoco Oil Co. v. EnA@8 P.2d 493,
498 (Col0.1995) (describing the covenant of good faith and fair dealng)) v. Mid-Century
Ins. Co, 244 P.3d 116, 119 (Colo. 2010) (describing badth faieach of insurance contract). In
the interest of completeness, theurt will address each in turn.

Every contract in Colorado containsierplied duty of good faith and fair dealing.
Amocq 908 P.2d at 498. That duty exists “to effectdhgeintentions of t parties or to honor
their reasonable expectationkd” It may be invoked “when the manner of performance under a
specific contract term allows for discretion on gagt of either party” if “the parties, at
formation, defer a decision regarding performacms of the contradeéaving one party with
the power to set or control the teyf performance after formationCity of Golden v. Parker
138 P.3d 285, 292 (Colo.2006). However, it doedmtetject new substaine terms into an

agreement or cause a party to assume obligatiatsary or contradict the contract's express

10



provisionsWells Fargo Realty Advisors Funding, Inc. v. Uioli,.Ir&72 P.2d 1359, 1363
(Colo.App.1994).

To the extent this is the claim being atse by NBH, the claim fails because NBH has
not identified any contractual provision that confers discretion uporoPegarding who should
receive notice of premium delinquencies or polagyses. As noted above, the Policy does not
contain provisions requiring Prado give such notice to gone, much less deferring the
guestion of who must be given such noticeBrioco’s discretion. (e fact that Pruco
voluntarily attempted to give a notice to JRE,discussed below, does not obligate Pruco to
extend the same courtesy to NBHThus, NBH’s argument improgg seeks to use the doctrine
of good faith and fair dealing to impoaenew substantive term into the Policgee generally
Wells Fargo Realty Advisory Funding, Inc. v. Uioli, Irig72 P.2d 1359, 1363 (Colo.App. 1994)
(doctrine “requires only that the parties enh in good faith the oblafions imposed by their
agreement”).

Turning to a claim for bad faith breachin$urance contract, Goado recognizes that
“insurance contracts are unlikedarary bilateral contracts,” ithat “insureds enter into
insurance contracts for financial sety. . . and for peace of mind Nunn 244 P.3d at 119.
Thus, Colorado recognizes a tbke claim where “an insuranammpany [unreasonably] delays

or refuses to make paymemtwed directly to its insuctunder a first-party policy.Id. The

4 Nevertheless, the record reflects that Prdidoattempt to give notice of the policy’s

lapse to the assignee, by meaha letter dated August 21, 2012. discussed herein, that letter
was sent to Bank of Choice, not NBH, as Prucetords continued to reitt the assignment to

the former rather than the latter. Notably, létéer was sent long after the policy had lapsed and
nothing in the record indicatésat NBH, as assignee, had the power under the Policy to
unilaterally reinstate the lapsedlicy. Rather, by the terms tife Policy, that power belonged
exclusively to the Policy’s Owner (JPE) and required a showing that, among other things, “the
Insured [remains] insurable for the contract’sfewing that neithe}PE nor NBH could have
made due to Mr. Camacho’s deattveral days earlier). Thus,esvif Pruco’s records had been
accurate and the notice had been sent to NBH instead of Bank of Choice, the outcome would
have been the same.

11



name of the claim is something of a misnomeringnred is not required &how that the denial
of benefits ultimately constituted a breach ofitigirance contract, as the claim is focused on
the conduct of the insurduring the handling of the claim, hon the ultimate resolution of the
claim. Wagner v. American Family Mut. Ins. C669 Fed.Appx. 574, 580 (‘T@:ir. 2014). The
elements of the claim require the insured to sh@vihat the insurer acted unreasonably in its
handling or adjudication of theasn; and (ii) that it did so v knowledge of or in reckless
disregard for the fact that no reasble basis existed for its actioBrodeur v. American Home
Assur. Ca.169 P.3d 139, 147 (Colo. 2007).

The Court finds that NBH has failed to showttht stands in the shoes of an insured, as
well as that Pruco engagedunreasonable conduct in eitherdenial of NBH's demand for
payment of death benefits or in its failuresend NBH notices of premium delinquency or policy
lapse. See generally Estate of Morris v. COPIC Ins.,d82 P.3d 519, 524 (Colo.App. 2008)
(although reasonableness isiaky a question of fact, it may be decided as a matter of law if the
material facts are undisputed). It is undigputhat the policy lapsedle to non-payment of
premiums prior to Mr. Camacho’s death; therefar cannot be unreasonable for Pruco to refuse
to pay benefits. The fact that NBH may hé&ezn unaware that a premium was delinquent or
that the policy had lapsed does not render Prudexssion not to pay benefits on a lapsed policy
unreasonable, nor does that fiztt NBH might have been wiitig to continue to pay the
premiums on JPE’s behalf had it been so adviséor, for the same reasons discussed herein,
can the Court find that Pruco acted unreasonialigiling to give NBH notice of the delinquent
premiums and policy lapse. The Policy’s ternt bt require Pruco to e such notice to NBH
or anyone else and it cannotur@easonable for an insurer to fialgive notice to a person of

some event if no such nod is required by the policy.

12



Accordingly, the Court finds that Pruentitled to summary judgment on each of
NBH’s contractual claims.

B. Equitable claims

NBH'’s remaining claims — for promissorytegpel and for unjustnrichment — sound in
equity rather than law.

1. Promissory estoppel

According to the Amended Complaint, NBidserts a claim for promissory estoppel,
contending that it relied on twaromises by Pruco to its ovdetriment: (i) that, by sending a
Notice of Cancellation for Non-Payment of Pram to Mr. Camacho and to Bank of Choice,
Pruco “was promising its insureds [which NBbinsiders to include itsglthat it would provide
notice of an impending lapse or cancellatigi) that, by accepting NBH’s payment of
outstanding premiums in Mar@®12, Pruco “was promising [NBH] it would treat [NBH] as the
owner of the Policy and . . . would provide [NBWith timely and effective Notice of future
lapses in coverage.”

To establish a claim for promissory estoppgblaintiff must show: (i) that the defendant
made a promise to the plaintiff; (ii) that thfeledant should reasonaliipave expected that the
promise would induce action orrfiearance by the defendant; (it the plaitiff reasonably
relied on the promise to its detriment; and {hat enforcement of the promise is necessary to

prevent injusticé. Cherokee Metro. Dist. Simpson148 P.3d 142, 151 (Colo. 2006).

° NBH relies upon a number of Colorado decisifor the proposition that “an insurer will
be estopped from forfeiting a policy when thsurer has engaged in a course of dealing and
course of conduct by which the insurer has createimplied agreement to act accordingly.”
Citing American Nat. Ins, Co, Gooper, 169 Colo. 420, 425 (1969), citiMgestern Cas. Co. v.
Aarons 85 Colo. 591 (1929); see ald@grow v. Head Camp Pac. Jurisdiction, W.Q.Wa
Colo. 466 (1924).
None of these cases are inconsistent with the general applichti@doctrine of
promissory estoppel. In each case, the insurer received or retained premium payments after a

13



NBH fails to identify any “promise” made ruco to it. The first “promise” alleged in
the Amended Complaint is that, by sendingpéice of non-payment of premiums_to Mr.
Camacho, Pruco somehow “promised” NBH thataould provide NBH with further notices of
delinquency or lapse. This contention is unsutgabby the record in several respects. First,
there is no evidence that Pruco ever sentigenof any kind to Mr. Camacho himself. The
record does contain several do@nts entitled “Premium Notice” sent to JPE, the owner of the
policy, advising of upcoming premiums duedaa letter to JPE dated February 28, 2012,
advising it of the lapse of the policy for non-pagmhand explaining how JPE could reinstate the
policy. Second, despite NBH'’s allegations ie timended Complaint, there is no evidence in
the record that Pruco evemse notice of premium delinquenor policy lapse to Bank of
Choice anytime prior to August 21, 2012; in otiverds, after the policy had lapsed a second
time and Mr. Camacho had passed away. Thirdhingtin either of thos notices purported to
make any promise to NBH that Pruco would send such noticesdlgite NBH.

Indeed, the record unambiguously demaitst the exact oppitss when Ms. Drake
called Pruco and spoke to a representativlarch 19, 2012, she specifically explained that
“we need to make sure that we are gettingoestiso that we’re not having to call every single
month to make sure it's current,” to which tRrico representative resptmd that it required the

Policy Owner’s signature on any request to change a mailing addressrom reflecting any

default under the insurance polibyt refused to extend the covgeathat the premium payment
secured. In essence, by accepting the payrieninsurer promised txtend the insured’s
coverage accordingly. HerdBH does not allege that itrtdered the June 2012 premium
payment to Pruco at any time, much less thatdPretained that payment without reinstating Mr.
Camacho’s coverage. Thus, these cases are inapposite.

6 NBH argues that the representative was wramd) that Pruco’s actual policies do not
require a policy owner’s approval éffectuate a change in a itmag address for an assignee.
Although this argument is not particularly relevemtr promissory estoppel claim, which focuses
on whether Pruco made a promise to do somefoinyBH (rather than mistakenly stating that

14



promise by Pruco to send future notices to NBH, Pruco made it crystal-clear that it would not be

sending notices directly to NBH, unlessdauntil NBH could pensade JPE (through Mr.

Camacho) to request an adssehange. NBH’s argument that these acts somehow constituted a

“promise” by Pruco to it is such a gross distamtof the record as toorder on sanctionable

conduct. Simply put, there is no evidence anywiretke record to suggest that Pruco ever

promised to NBH that it would begin sending preminotices and lapse letters directly to NBH.
Similarly, NBH’s contention that, by accepting NBH’s premium payment on JPE’s

behalf, Pruco was promising to send future mstidirectly to NBH is also unsupported in the

record. Once again, the conversation betwdsnDrake and the Pruco representative

unquestionably reflects the opposite: that NB&k free to reinstate the policy by making the

overdue premium payment, buatht could only receive notices sent directly to it when it

convinced JPE to sign off on a change of addletter. It may seem to NBH that Pruco’s

position on this issue was unnecessarily rigigkriyvbureaucratic, unsympathetic, and perhaps

even purposefully obstructive, but NBH is mattitled to misconstrue that position simply

because it disagrees with it. At no time didd®rever promise NBH that it would begin sending

notices about the policy directly NBH, and thus, NBH has failéd demonstrate a triable issue

of fact regarding its promissory estoppel claim.

its policies prevented it from doing something for NBH), the argument is also without support in
the record. NBH has produced several docunteatsappear to be internal Pruco policy
statements. One, entitled “Written Request ftbemOwner” states that “a written request [for an
address change?] is actagle if it contains the policy numberew address, and if it is signed

by the owner.” (Emphasis added.) Another document, entitled “Collateral Assignment” states
“When a written request for an address changedsived on a policy #t has a collateral
assignment, only the signature of the owneedgiired. Itis not necessary to obtain the

signature of the collaterassignee.” (Emphasis added.)

15



2. Unjust enrichment

The Court will not belabor the analysis further. NBH argues that, by agreeing to receive

NBH’s premium payment on JPE’s behalf, Pruas somehow unjustly enriched, requiring the
Court to exercise equitable powdo set the parties’ balancegit. Once again, NBH is arguing
what it wishes the facts reflected, not whatlactually demonstrate. NBH was advised by

Pruco that payment of the past-due premiumidarch 2012 would reinstate the policy and

ensure coverage of Mr. Camacho until the next premium payment fell due in June 2012. NBH

made the payment and received precisely the heriefs bargain: coverage of Mr. Camacho’s
life from March 2012 to June 2012. Pruco’s repraative expressly adsed Ms. Drake of the
limited duration of coverage that her payment wiaécure, as well as the due date for the next
premium payment. NBH’s failure to take actibased on that knowledgegain in June 2012 is
not a matter that cries ofdr relief in equity.

NBH argues that the circumstances are urjasause Pruco never advised it that Mr.
Camacho had been actively seeking to catiaepolicy since January 2012. Admittedly, NBH
is correct insofar as there is no evidence inré¢loerd that would suggest that Pruco conveyed
that fact to NBH. But the fact is alswelevant: notwithgtnding Mr. Camacho’s efforts to
cancel the policy in January 2012, NBH was ablseiture the continuation of the policy in
March 2012 by paying the outstanding premiumsl, there is no reason to believe that, had
NBH elected to continue paying the premiumsune 2012, Pruco would have continued to
accept them and would continue to insure ®&macho, even over his apparent objection.

Moreover, the record reflectsat) as of the March 2012 phonelchs. Drake (and thus NBH)

knew that Mr. Camacho would be uncooperative in assisting them in continuing the policy. Ms.

Drake stated precisely as muchi&client is delinquent and sy guess is they’re not going to
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be cooperative.” Pruco can hirtve criticized for failing tanform NBH of information that
NBH already knew.

Accordingly, the Court finds #t the record reflects that WBreceived precisely what it
bargained for when it made the March 2012 premypayment to Pruco: reinstatement of the
policy and coverage of Mr. Camacho througheld012. Thus, Pruco is entitled to summary
judgment on NBH'’s unjust enrichment claim.

CONCLUSION

IT ISTHEREFORE ORDERED that Pruco’s Motion foSummary Judgmentg9) is
GRANTED and NBH Bank’s Motion for Summary Judgmet#4() is DENIED as moot.
Summary Judgment is enteredavor of Pruco and against NBH Blawith regard to all claims.
The Clerk is directed to close the case.

Dated this 28th day of July, 2015.
BY THE COURT:

Drosce 4. Fhcag,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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