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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 14cv-00781-RBJ
DON J. and JANICE E. MEINHOLD,
Plaintiffs,
V.

UNITED STATES OF AMERICA,

Defendant.

ORDER

This matter is before the Court on the government’s Motion for Summary JudgGént,

No. 18. For the reasons discussed in this Odbkfegndant’smotion is granted.
l. FACTS

Plaintiffs Don and Janice Meinhold (“the Meinholds”) filed their 2007 Form 1040
income tax return around October 15, 2008. ECF No. 1 at 1 8. Their tax return réparted
through income from the sale of an entity called DIM, LLC (“DJMY).at 1 9. DJIM filed a
Form 1065 tax return for the 2007 taxable yddr. DJM subsequently discovered an error on its
return and filed an amended Form 1065 and a Form K-1 setting forth the Meinkgldst
flow-through income from the sale of DINH. at{ 10. As a result, around December 23, 2008,
the Meinholds filed their first amendeduet (“First Amended Return”), Form 1040X, claiming

a refund of $321,947.004d. at  11; ECF No. 18-F§. LY-2). Thelnternal Revenue Service
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(“IRS”) granted the requested refund by abatimgMeinholds’ 2007ax in that amount. ECF
No. 18at 2 ECF Nb. 18-6 Ex. LY-5) at 4

After filing their First Amended Returrhé Meinholds discovered thiattontained a
mathematical error regarding their flalwough income from the sale of DJM. ECF No. 1 at
12. Around May 1, 2010, the Meinholds claim that they signed and dated a second amended
return(“Second Amended Returnthat corrected the errotd. at § 13. It made no reference to
the First Amended Return, but it contained tames “explanation of changes.” ECF No. 18;at 6
ECF No. 18-8Ex. LY-7). The Second Amended Return claimed a refund of $432,07B@P.

No. 1 atf 13 TheMeinholds allege that they placed thecond Amended Return in an
envelope addressedttoe IRSservice center in Fresno, California, affixed the envelope with
postage, and placed the envelapa U.S. Mail collection slot at their residendd. at § 14.
The IRShasno recordof receivingit. ECF No. 14 at 2.

When the Meinholds did not receive the refund that they claimed in the Second Amended
Return they attemptetb cantact the IRS by phone but were unsuccessful. ECF No. 1 at § 17.
Around July 5, 2011, the Meinholds mailed ade{*July Letter”) to the IRS ECF No. 20-7
(Ex. NR-10). It stated, “In early May, 2010 we filed an amended Federal Individual Incaxne T
Return for the calendar year 2007 with the Fresno IRS office. This return estpsgbstantial
refund.” Id. It asked the IRS to advise them of the status of their refund application andrwhethe
they needed to “do anything else to expedite the refulad.”

On August 8, 2011, the IRS repli¢dl the July Lettestating in part, “We haven't
resolved this matter because we haven’'t completed all the research necessaoniptete

resporse. We will contact you agawithin 45 days . . . You don’t need to do anything further



now|[.]” ECF No. 20-8 Ex. NR-11). On September 21, 2011, the IRS sent the Meinholds a
second letter asking theto “allow an additional 45 days for us to obtain the information we
need and to let you know what action we are taking.” ECF N&. - NR-12). Finally, on
January 20, 2012, the IRS sent the Meinholds a lettiéing “We have no record of receiving
your tax return . . . please send us a NEWLY SIGNED copy of your return.” ECF No. 20-10
(Ex.NR-13). The Meinholds thesent the IRS a newly signed copytleé Second Amended
Return ECF No. 1 at § 22.

In a letter dated March 15, 2012, the IRS informed the Meinholds that it couldawvet all

theirrefundclaim because it was filed “more than three years after the tax return due date.” ECF
No. 20-11 Ex. NR-14). The Meinholds had until October 15, 2@d file a claim regarding the
2007 taxable yearld. The Second mendel Return wagposimarked Januars, 2012.1d.
The Meinholds subsequently filed an administrative appeal for reconsideratioir &abend
Amended Return. ECF No. 1 at 1 27. Around April 11, 2013RBérookhaven Office of
Appeals denied the Meinholds’ admim&tve claim for reconsiderationd. at  28. On March
14, 2014 the Meinholds filetthis actionagainst the governmeséeking a tax refundnder 26
U.S.C. 88 6511 and 7422 for $432,070.01. at 11 4346.

The government moves for summary judgment arguing, among other things, that the

Meinholds’ failure to file a timely administrative claim is dispositive.

! The Meinholds now assert that they are entitled to a refund of $379,000.00, an amdbayttlaim is
“subsumed within” the refund amount specified in their Second Amended Return apthibbmECF
No. 20 at 17. These numbers also appear to igneradththat the Meinholds have already been
refunded $327,104.



Il. STANDARD OF REVIEW

The Court may grant summary judgment if “there is no genuine dispute asrtatamal
fact and the movant is entitled tadgment as a matter of lawPed. R. Civ. P. 56(a). The
moving party has the burden to show that there is an absence of evidence to support the
nonmoving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). The nonmoving
party must “designate specific facts showing that there is a genuine issua fold. at 324. A
fact is material “if under the substantive law it is essential to the proper dispasitioe claim.”
Adler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)ting Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)). A material fact is genuine if “the evidence is such that a
reasonable jury could return a verdict for the nonmoving padnderson477 U.S. at 248.
“To defeat a motion for summary judgment, evidence, including testimony, mustdxk dra
more than mere speculation, conjecture, or surmiBeries v. Honeywell Int'l, Inc366 F.3d
869, 875 (10th Cir. 2004). The Court will examine the factual record and make reasonable
inferences therefrom in the light most favorable to the party opposing summamejoidg
Concrete Works of Colorado, Inc. v. City & Cnty. of Den@érF.3d 1513, 1517 (10th Cir.
1994).

1. ANALYSIS

Section 7422(a) of the Internal Revenue Cradpiires a taxpayer to file an
administrative claim for refunidefore filing a tax refund suit. It provides:

No suit or proceeding shall be maintained in any court for the recovery of any

internal evenue tax alleged to have been erroneously or illegally assessed or

collected . . .or of any sum alleged to have been excessive or in any manner

wrongfully collected,until a claim for refund or credit has been duly filed with

the Secretary, according tthe provisions of law in that regard, and the

regulations of the Secretarytalslished in pursuance thereof.
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26 U.S.C. § 7422(a). Filing a timedgministrativeclaim with the IRS is considered “a
jurisdictional prerequisite to maintaining a tax refund sutrigle v. United State996 F.2d
252, 253 (10th Cir. 1993). In order for ttlaim to be timely, imust “be filed by the taxpayer
within 3 years from thé&me the return was filed or 2 years from the time the tax was paid,
whichever of such periods gixes the later[.]” 26 U.S.C. § 6511(a).

In the present case, the Meinholds paid their 2007 taxes when they submittedutreir re
on October 15, 2008. ECF No. 1 at ffheywerethereforerequired to file armdministrative
claim for refundwithin threeyears—by October 15, 2011-asa jurisdictonal prerequisite to
bringing this suit In respons¢o the government’s argument that they failed to meet this
requirementthe Meinholds claim that 1) they timely filed the Second Amended Return under
the common law mailbox rule; 2) they timely fildtetJuly Letter which constituted an informal
claim for refund; and 3) the “mitigation provisions” of the Internal Revenue Code and the
doctrines of equitable tolling, estoppel, and waiver each provide a separate basis gpdhevhi
Court can entertain this tax refund suit. ECF No. 20.

A. Formal Claim (the “Mailbox Rule™)

The burden is othe taxpayer to establish the timely filina proper dministrative
claim. Maine Med. Ctr. v. United State®75 F.3d 110, 114 (1st Cir. 2012). The ways in which
taxpayersnay prove timely filing have changsaynificantly over time.In Crude Oil Corp. v.
C.I.R, a tax deficiency suithe Tenth Circuit applied the common law mailbox rule to determine
whether the taxpayenadea timely capital stock electionl61 F.2d 809, 810 (10th Cir. 1947).
TheCrude Oilcourt explained“[w] hen mail matter is properly addressed and deposited in the
United States mails, with postage duly prepaid thereon, there is a rebuttabhlagtien of fact
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that it was received by the addressee in the ordinary course of mdailFurthermore, the court
stated “[p]roof of due mailing is prima facie evidence of receipd’ at 810.

Several years latetheTenth Circuit rejected application of the mailbox rule in a tax
refund suitwithout citing to theCrude Oilopinion. United States v. Peter220 F.2d 544 (10th
Cir. 1955). Instead, it applied the “physical delivery rullel’ at 545. The physical delivery
rule “deems a tax document filed when it is delivered to and recbiwéte IRS’ Sorrentino v.
I.R.S, 383 F.3d 1187, 1190 (10th Cir. 2004fter Crude OilandPeters “taxpayers in the
Tenth Circuit faced substantial uncertainty concerning the timely filingxoflocuments.’d.

Amid this confusion, Congress enacted 8 7502 of the Internal Revenue Code which
addressethetimely filing of tax documents26 U.S.C. § 7502. faxpayer can establish timely
filing through proof of actual physical delivery within the limitations period costrpark dated
prior to the filing deadline. § 7502(a)(1). In the latter case, the postmark dateselye
becomes the “delivery” datdd. Additionally, a taxpayer can establish timely filing by
producing a registered or certified mail receipt dated prior to the filing dea@in502(c)(1).
The date of registration or certification effectively becomes the “delivaatg. 1d.

In the present case, the Meinholds hpumeforth no evidence of actual delivery, a
postmark, or a registered or certified mail receipt in order to prove timety &f the Second
Amended Return under § 7502. Instead, they offer Mr. Meinhold’s sworn testimony that he
mailed their Second Amended Return in early May, 2010. ECF No. PBx1BIR-16).
Additionally, they point to the Second Amended Return which was sent to the IRS in January of
2012. ECF No. 20 at 15. It includes the signature of the preparer, James Furlong, add is date

“4/30/10,” just days prior to the date on which the Meinholds claim to have maitedhe first



time. ECF No. 20-6Ex. NR-9). Furthermore, the Meinholdsaintainthat the fact that they
were prepared to resubmit their return, as indicated by the Juéyr Listsufficient circumstantial
evidence to raise a questiof fact regarding whether thegtisfied the mailbox ruleECF No.
20 at 16.

There is a split in the Circuit Courts of Appeal as to whether § 7502 supplants the
common law mailbox rule entirelyMaine Med. Ctr,.675 F.3d at 116. I8orrenting the Tenth
Circuit Court of Appeals addressed what, if anything, remained of the maillzoaftei the
enactment of § 7502. 383 F.3d at 1193. The court stated,

[G]iven the uncertainty as to what exteii any, Congress intended to supplant

the mailbox rule in enacting 8 7502, | decline to hold the production of a

registered, certified, or electronic mail receipt are the only meanshimh va

taxpayer may establish timely delivery . . . | decline topadhe IRS's argument

that 8 7502 abolishes the mailbox rule because . . . the present language of § 7502

does not compeluch a result.

Id. (emphasis in original)Even afterfSorrenting there app&rsto be confusion in the Tenth

Circuit about the viability of the mailbox rulé&seeCrook v. Comm'r Of Internal Revenue Serv.

173 F. App'x 653, 657 (10th Cir. 2006). @mook theTenth Circuitstated, “[w]e have not yet
decided whether § 7502 provides the exclusive method by which timely mailing can be proven . .
. our decision irSorrentinois equivocal at best[.]1d.

In 2011 the Treasury Department promulgated regulations interpreting 8 7502 that appear
to foreclose the use of the mailbox ruleaaseans of proving timely deliveryi.reas. Reg8
301.75021(e)(2);see Maine Med. Ctr675 F.3dat 118. But even if the regulations are
disregarded, the question of whether § 7502 supplants the common law mailbox rule is rendered
mootin this instancdecauséhe Meinholds cannot meet their burden even under the more

lenient mailbox rule.A taxpayer may rely on circumstantial evidence of timely mailing in order
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to trigger thamailbox rule’s rebuttable presumption of timely deliveBavis v. UnitedStates
230 F.3d 1383at*2 (Fed. Cir. 2000) (unpublished). However, a taxpayer cannot rely solely on
his own uncorroborated testimonid. at *3; Sorrenting 383 F.3d at 1194-95 (“Such an
endorsement would necessarily result in a jury trial every dinaepayer, regardless of the
surrounding circumstances, alleges timely mailing.”). $baentinocourt stated, “absent some
proof of an actual postmark or dated receipt, a presumption that tax documents attegksdly
to the IRS were in fact receiveldesnot arise based solely upon a taxpayer's sefifing
testimony.” 383 F.3d at 1195.

Accordingly, Mr. Meinhold’sestimony by itself is not sufficient to prove timely filing.
The other circumstantial evidence put forth by the Meinholds, the datéorteet preparer’s
signature on the Second Amended Return and the Meinholds’ willingness to submitdineir re
prior to the deadline, demonstrates that the Meinholds pveparedto file their return before
the deadline, but not that they actuatigiledtheir return before the deadline. As a matter of
law, this evidence is insufficient to trigger the mailbox rule’s rebuttable pygson of timely
delivery.

Finally, the Meinholds note that the IRS Certificate indicates that an amestdadwas
filed on September 6, 2012. ECF No. 20 at 16; ECF No. 2E42NR-15)at 3 The
Meinholds assert that a question of fact exists as to whether the retuomfi@eptember 6,
2012 was the missing Second Amended Return that they allegedly mailed in egrB0¥a
Id. The IRS claims that the return received on September 6, 2012 was a version of the Second
AmendedReturn filed as a part of the Meinholds’ appeal request. ECF No. 24 at 2—-3; ECF No.

24-2 EX. LY-15); ECF No. 24t at{ 2. The Meinholds offer no evidence, aside from their



speculation, that the document referenced in the IR&¢#ficateis their original Second
Amended Return. Mere speculation is insufficient to create a genuine issateaal fact to
defeat a motion fosummary judgmentBones 366 F.3d at 876.

The Meinholdgepeatedly assert that they have put forth sufficient evidence to “raise the
rebuttable presumption imely mailing” ECF No. at 14-16 (emphasis added). But they
misunderstandhe mailbox rule.lt first requiresthe taxpayer to make “a meaningful evidentiary
showing of ‘proper and timely’ mailing[,which then ‘raisesa rebuttable presumption that the
mailing was in fact received by the addressegotrenting 383 F.3d at 1195Because the
Meinholdshavenot demonstrated the existence of a genuine dispute about facts that could
trigger the presumption, they cannot rely on 26 U.S.C. § 7502 or the colanmarailbox rule.

B. Informal Claim

The Meinholdsalternativelyclaim that consideredogether the July letterandthe IRS’s
responses amounted to an informal refund claim. ECF No. 20l @®not agree.

The Supreme Court has long recognized the informal claim doessine exception to
thestrictrequirements for filing éax refundclaim. United States v. Kale814 U.S. 186, 194
(1941). TheKalescourt stated,

a notice fairly advising the Commissioner of the nature of the taxpayer's claim,

which the Commissioner could reject because too general or because it does not

comply withformal requirements of the statute and regulations, will nevertheless

be treated as a claim where formal defects and lack of specificity have been

remedied by amendment filed after the lapse of the statutory period.
Id. “An informal claim ... requires a court to go beyond the written component and examine

the facts and circumstances which are presented in every ddew.England Electric Sys32

Fed. Cl. at 641. The question is whether, under the unique set of facts and circumstaces, “t



Commissoner knew, or should have known, that a claim was being madewiton v. United
States 163 F. Supp. 614, 619 (Ct. CI. 1958).

But an informal claim must 1) provide the IRS with adequate notice that the taxpayer is
asserting a right to a refund, 2) é&xp the legal and factual basis for the refuaguestand 3)
consist of some written componerizula v. United State849 F. App'x 335, 339 (10th Cir.
2009) (unpublished) (citinglew England Electric Sys. v. United Sta&&Fed. Cl. 636, 641
(Fed.Cl. 1995)). Furthermore, “an informal claim for refund does not provide a district court
with jurisdiction until either the informal claim is perfected by the filing of a valich&d claim
or the IRS explicitly or implicitly waives formal complianceSchirmer v. United StatgeBlo.
93-5255, 1995 WL 20417, at *3 (10th Cir. 1995).

Thegovernment argues that even if the Court considers both the July Letter an8'the IR
responses, the Meinholds failed to make an informal claim in part becaysetee inbrmed
the IRS ofthe legal and factual basis for the refund they were seek@g. No. 18 at 14—15In
response, the Meinholdsatethat they provided the IRS with “all the necessary information” to
constitute an informal claim. EFC No. 20 at 11. However, the July Letter did not dekeribe
legal or factual basis for the refund in any way. ECF No. 2bx7NR-10). It simply stated, “In
early May, 2010 we filed an amended Federal Individual Tax Return for the cajead&007
with the FresnoRS office.” Id. It specified that the return “requested a substantial refulad.”
Furthermorethe IRS’dettersgive no indication that the IRS had an understanding of the basis
for the Meinholdstrefund claim. ECF No. 20-8 (Ex. NR-11); ECF No. 200x. NR-12); ECF
No. 20-10 (ExNR-13). Finally, the Meinholds do not point to afgcts indicating thabther

surrounding circumstances would have put the IRS on notice of the basis for their claim.
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Thegovernmentlsocontends that the Meinholds’ July Letter did not constitute an
informal claim because it did nspecifically request refund of a sum certairECF No. 18 at
15. Many courts havecognizedhat an informal claim mugtut the IRS on notice of the
specific amouhof refundrequested.See e.g.Video Training Source, Inc. v. United Stat@ég1
F. Supp. 1256, 1260 (D. Colo. 1998) (the informal claim must “inform[] the IRS of a specific
amount and a basis for the refundBjelco Holding Co. v. United Staje Fed. CI. 101, 113
(Fed. CI. 1998).Thetaxpayemeed not include th&um certainn the written component of the
informal claim. New England Elec. Sy82 Fed. Cl. at 644. Insteallettaxpayemayinform
the IRS of thesum certairthrough oral conversations or other writingd. In this case,
however thereis no evidence indicating that the Meinholds supplied the IRS with the amount of
refund requested in any part of itheurported informal claim.

The Meinholds assert thdtdy satisfied the informal claim doctrine by supplying the IRS
with the amount of refund requested in their untimely formal claim, the Second Adneetien
postmarked Januaryp22012 ECF No. 20 at 12—13. In making this argument, the Meinholds
misconstrue thenformal claim doctrine The refund amount is a requirement ofitifermal
claim. The Meinholds could not have satisfiga@ informal claim doctrinby supplyingthe IRS
with the amount of refund requested in their untimely formal claim.

The Stelcoopinion underscores this pointhd plaintiff argued that it filed a timely
informal claim that was perfected by an untimely formal cla#®.Fed. Cl. at 113. The court
recognized that an untimely formal clamaybe used to perfect atequatanformal claim. Id.
at 114(noting that an untimely formal claim can be used to perfect a valid informal claim by

“correcting relatively minor irregularities and omissignsThe court determined, however, that
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the plaintiff failed to file an efficacious informal clainhd. The court stated th#te record
“from which the existence of an informal claim might be gleaned makes abgolatetference
to the taxable year . . . nor to an asserted sum certain respecting the refundosdahght f
year[,]” andthat “[t]his lack of specificity, left uncured, is fatalltl. Furthermore, the court
held that the plaintiff's untimely formal claim could not be used to perfect the 1ageoificity
in the inadequate informal claimid. The court noted that thégmtiff's untimely formal claim
attempted to perfect “two indispensable elements” of an efficacious, ¢t@ramount of refund
requested and the taxable yehlt. at 113. “[T]he notion that an otherwise inadequate informal
claim can be perfectedfter the statute of limitations has expirdxy; the filing of an untimely
formal claim is difficult, if not impossible, to reconcile with the strict jurisdictional taston
given 8 6511(a) by recent decisions of the Supreme Colartdt 114 n.25emphass in
original) (citingUnited States v. Brockampl7 S.Ct. 849, 851-52 (1997) dddited States v.
Dalm, 494 U.S. 596, 608-10 (1990)).

The Meinholds fail to put forth sufficient evidence to demonstrate a dispuotatefial
factsconcerning the filing ofn informal clainf'fairly advising the [IRS] of the nature of [their]
claim.” Kales 314 U.S. at 194. Lookingtall of the facts ath circumstances, including tldely
Letter and the IRS'responsesn the light most favorable to the plaintifthereis no indication
that the Meinholds informed the IRS of thigecificamount of refund they desired or tkgal
and factuabasis for their clainbefore the limitations period expired\s such, a reasonable
juror could not find that the Meinholds made an adeqgu&bemal claim. Furthermore, the
Meinholds cannot rely on an untimely formal claim to supplement such indispensatéatsle

missing from their inadequate informal claim.
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C. The Meinholds’ Remaining Legal Theories

The Meinholds contend that the govment’'ssummary judgment motiomust be denied
because it fails to address four of their legal theories for recovery: 1) thgdtmn provisions”
of 26 U.S.C. 88 1311-1314, 2) equitable tolling, 3) estoppel, and 4) waiver. ECF No. 20 at 2.
The government asserts in its Reply that these legal theories do not preclude gyucigrauent
because they do not apply under the facts of this case. ECF No. 24 at 4. For the reasons
discussed below, | agree with the government.

1. TheMitigation Provisiors.

The Meinholds argue that the mitigation provisions of the Internal Revenue Code provide
a basis upon which the Court can “reopen”ltmetations periodor the 2007 taxable year. 26
U.S.C. 88 1311-1314; ECF No. 1 at 1. | disagree. The mitigation provisions “provide relief
from the normally applicable statutes of limitation for both taxpayers and ther(aosetr in
cases where a deduction is claimed or income is assessed in the wrong yeagledadirction
or a single item of income is allowedassessed in each of two year3.”B. N. Tel. Co. v.
United States638 F.2d 227, 235 (10th Cir. 1981); 26 U.S.C. 88 1311-1314. Section 1311(a)
provides as follows:
If a determination (as defined in section 1313) is described in one or more of the
paragaephs of section 1312 and, on the date of the determination, correction of the
effect of the error referred to in the applicable paragraph of section 1312 is
prevented by the operation of any law or rule of law, other than this part and other
than section 7122 (relating to compromises), then the effect of the errobshall

corrected by an adjustment made in the amount and in the manner specified in
section 1314.

The mitigation provisions are inapplicable to the present case. “For the ioitigat

provisions to apply, there must be an ‘inconsistency’ that, unless adjusted, wiltloatgees of
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unfair results in successive tax years described in § 13liddis Lumber & Material Dealers
Ass'n Health Ins. Trust v. United Staté84 F.3d 907, 912 (8th Cir. 2015). Even if the denial of
the Meinholds’ refund claim qualifies as a “determination” as defined in § 1313, ihdbes
create an inconsistency between successive tax years. Furthermore, the tdemislleinholds’
claim does not fall within one of the seven “circumstances of adjustmeet] lis§ 1312.
Therefore, the Meinholds’ assertion that the mitigation provisions should tdilinitetions
periodin this case must fail as a matter of law.

2. Equitable Tolling

The Meinholds contend that they timely filed a refund claim because they ntgiedeo
equitable tolling of § 6511’s statutory limitations period. ECF No. 1 at 1. The Supreme Court
has held “that Congress did not intend the ‘equitable tolling’ doctrine to apply to 8§ 661L's t
limitations.” Brockamp 519 U.Sat 354. As such, equitable tolling is inapplicable in this case
as a matter of law.

3. Estoppel.

The Meinholds insist that the government should be estopped from invoking 8 6511’s
limitationsperiod. ECF No. 1 at 1. Brockamp the Supreme Court stated that § 6511's
“detail, its technical language, the iteration of the limitations in both prodeghatssubstantive
forms, and the explicit listing of exceptions, taken together, indicate to usahgteSs did not
intend courts to read other unmentioned, open-ended, ‘equitable’ exceptions into the statute tha
it wrote.” 519 U.S. at 352. Another coum this district and several Circuit Courts gbpeal
have recognized th&8rockampproscribes all equitable exceptions to 8§ 6511’s limitations

periods, including estoppeVideo Training Source, Inc991 F. Suppat 1263 Dickow v.

14



United States654 F.3d 144, 146 (1st Cir. 2011). | conclude, therefore, that the government is
not estopped from invoking 8 6511’s limitations period in this case.

4. Waiver.

Finally, the Meinholdsirgue that the IRS waived the statute of limitations defeB€d=
20 at 8. Specifically, the Meinholds assert that the IRS $esteent that the Meinholds did not
“need to do anything further” waived the requirements for a formal refund cldim.
Additionally, they contend that the IRS’s statement to “please allow ancaddié5 days for us
to obtain the information we need and to let you know what actiomevaling” waived the
requirements for both a formal and an informal claldh.

Following the Supreme Court’s decisionBrockamp several Circuit Courts of Appeal
have expressed concern regardingviability of the waiver strand of the informal claim
doctrine. PALA, Inc. Employees Profit Sharing Plan & Trust Agreement v. United S28#s
F.3d 873, 880 (5th Cir. 200(BCS Fin. Corp. v. United Statekl8 F.3d 522, 526 (7th Cir.
1997) (noting the tension between the waiver doctrineBaadkamp. This Court need not
decide whetheBrockampproscribes the waiver doctrine because even if the doctrine survived
Brockamp it does not apply in this case. First, for the waiver doctrine to apply, the taxpaye
must file an informal refund claimSee Schirnre 46 F.3d 1152, *3. As explained above, the
Meinholds’July Letter did not constitute an informal claim. Anticipating this problem, the
Meinholds argue that the IRS also waived the requirements of an informal dlagrMeinholds
seem to misunderstand this aspect of the waiver doctrine. “The waiver doctrimotpesvide
a separate ‘ticket to court’ for taxpayers who have failed to submit amiaffataim.” Green v.

United StatesNo. 14CV-94-GKF-TLW, 2015 WL 1138324, at *2 (N.D. Okla. Mar. 12, 2015).
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Second, the IRS must examine the merits of tfenmal claim. Angle 996 F.2d at 255. Even
the Meinholds admit that the IRS denied their claim “without any examinaticonsideration,
on the basis that it was” untimely. ECF No. 20 at 5. For the above reasons, the Meinholds’
assertion that the waiver doctrine applies to their refund claim fails as a maater of
D. Jurisdiction

As set forth in 26 U.S.C. § 7422(a), a taxpayer must file a timely administrativefola
refund as a jurisdictional prerequisite to filing a tax refund suit in fedewat.c*[T]he party
invoking federal jurisdiction bears the burden of proddZula 349 F. App'x at 338 (quoting
Butler v. Kempthorneb32 F.3d 1108, 1110 (10th Cir. 2008)). In this case, the Meinholds have
failed to put forthsufficient evidence to demonstrate a genuiispute ofmaterial facts
concerninghetimely filing of an admnistrative claim.As such, the Court lacks subject matter
jurisdiction over the Meinholds’ claims.

V. ORDER

Defendant motion for summary judgment, ECF No.,18 GRANTED. The case is
dismissed for lack of jurisdiction. The defendant is awarded costs pursuant to Fad.”RR. C
54(d)(1) and D.C.COLO.LCivR 54.1.

DATED this 30th day ofOctober 2015.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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