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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya
Civil Action No. 14-ev—00812KMT
TEZRA LAWRENCE
Plaintiff,
V.

CAROLYN W. COLVIN, Acting CommissionerfoSocial Security,

Defendant.

ORDER

This case comes before the court on review of the Commissioner’s denial offPlainti
ClaimantTezra Lawrencs applicationfor Disability Insurance Benefits DIB”) and
Supplemental Security Income (“SSI1”) pursuant to Sitleard XVI of the Social Security Act
(“the Act”). Jurisdiction is proper under 42 U.S.C. § 405(Q).

FACTUAL AND PROCEDURAL BACKGROUND

Claimantapplied forSSland DIB inJanuary2011, alleging thashe hadeen disabletly
panic attacks, depression, anxjetpd borderline personality disorder since October 203e (
Doc. No. 10Social Security Administrative Record [‘AR&t 147, 159, 197. The
Commissioner denied both applicationSedd. at11, 85.) Followingthe denials, Claimant
requested and ceived a hearing by an Administrative Law Judge (“ALJT. at26-58, 91)
After the hearing, the ALJ determined tiidaimantwas notdisabledwithin the meaning of

sectionl614(a)(3)A) of theAct, because Claimant was still capablgefforming subtantial
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gainful work in the national economySded. at20—-21) The Appeals Council subsequently
deniedClaimants request for reviewid. at 1), making the ALJ’s decision the final decision of
the Commissioner for purposes of judicial revie®ee20 C.F.R. 88 404.981, 422.210(a).
Claimanttimely soudnt review by the Court.
STATUTORY AND REGULATORY BACKGROUND
Titles Il and XV1 of the Act award Social Security benefits to claimants who meet certain
eligibility requirements.42 U.S.C. 88 423, 1382l 0 receiveeither DIB orSSl, a claimant must
be disabled. 88§ 423, 138Zhe Social SecuritCommissioner has established a fstep
sequential process for determining whether a claimant is disabled:
1. The ALJ must first ascertain whether the claitmarengaged in
substantial gainful activityA claimantwho works is not disabled,
regardless of the medical findings.
2. The ALJ must then determine whether the claimed impairment is
“severe.” A “severéimpairmentsgnificantly limits the claimans

physical or mental ability to do basic work activities.

3. The ALJ must then determine if the impairment meetequals in
severity certain impairments described in Appendix 1 of the regulations.

4, If the claimant’s impairment does not meet or equal a listed impairment,
then theALJ must determine whether the claimant can ggitformany
past work despite his or higmitations.
5. If the claimantno longer retains thability to perform past work, then the
ALJ must decide whether the claimanhgeerform any other gainful and
substantial work in the econondgspite the claimant’s limitations
See20 C.F.R. § 404.1520(a)(4)(()»; Williams v. Boweng44 F.2d 748, 750-52 (10th Cir.
1988). The claimant has the initial burden of establishing a disability in the first fows atep
this analysis.Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). After that, the burden shifts to

the Commissioner to prove that, despite the claimant’s impairments, he or sheapahlemf
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performing substantiaainful work in the national economyd. If atany point the
Commissioneconclusivelyfinds that the claimant is or is not disabled during the $tep
review process, the analysis en@eeCasias v. Secretary of Health & Human Servji&33
F.2d 799, 801 (10th Cir. 1991).
STANDARD OF REVIEW

Review of the Commissioner’s disability decisioythis couris limited to determining
whether the ALJ applokthe correct legal standansthether the decision is supported by
substantial evidence, and whether the decision comports with the relevaatioaguind
caselaw Hamilton v. Sec’y of Health and Human Ser961 F.2d 1495, 1497-98 (10th Cir.
1992);Brown v. Sullivan912 F.2d 1194, 1196 (10th Cir. 199B)lison v. Sullivan929 F.2d
534, 536 (10th Cir. 1990)An ALJ’s failure to apply the correct legal standard constitutes an
independent and sufficient basis for the Court to reverse the ALJ's decldiompson v.
Sullivan 987 F.2d 1482, 1487 (10th Cir. 1993)kewise, an ALJ’s &ilure tosupply the Court
with a sufficient basis to determine tlilagé ALJ followed appropriate legal principlssalso
grounds for reversalByron v. Heckler742 F.2d 1232, 1235 (10th Cir. 1984) (quot8rgith v.
Heckler, 707 F.2d 1284 (11th Cir. 1993)

ANALYSI S

Claimantargues the ALJ erred in three ways. First, the claimant contends that the
claimant’s mental impairments met Appendix 1listing and that it was an error for the ALJ to
determine otherwise(SeeDoc. No. 13 [Opening Br.] at 19-26, filed Nov. 4, 2014.) Second, the

claimant argues that the ALJ failed to adequately develop the record on the t&aphgsical



impairments.(See idat 26-28.) Third, the claimant finds fault with the ALJ’s questioning of
the vocational expert during the administrative heariigge (dat 28-30.)

The ALJ’s Determination that Claimant’'s Mental Impairments Do Not Meet or
Equal an Appendix 1Listing

At step three of the disability review process, the ALJ concluded thalaiheaot’s
impairments did not meet equal amAppendix 1listing. (SeeAR at 14-16.) The claimant
argues that her mental impairments either meet or equal a bstihthat the ALJ'sonclusions
otherwise are unsupported by substantial evidersee(pening Br. at 20—-26.)

To meet or equal afppendix 1llisting, the claimant must show that her impairment
meets albf the applicable criterjavhich is usually some combination of those requirements
listed in subparagraphs A, B, andthe applicablesection of Appendix 1See, e.g.20 C.F.R.
Pt. 404, Subpt. P, App. 1, 8§ 12.08ora claimant’s impairment to meet the requirements of
section12.04 affective disordersdf Appendix 1, thempairment must meet the criteria of
Paragraph C dParagraphs Alus B. Id. For section 12.06 (xiety-related disorders), a
claimant’s impairment musheet the criteria dParagraphs A pluB, or Paragraph# plus C.

§ 12.06. For section 12.08 (personality disorders), a claimant’s impairments mugieneet t
criteria of Paragraphs plusB. 812.08. The Paragraph A criteria for sections 12.04, 12.06, and
12.08 concern various conditions or symptoms potentially associated with each section’
disorder. The court declines to burden the record with a recitagicause, as will be discussed,
the Paragraph A criteria are not necessary to the court’'s analygsaragraph B criterfar
sections 12.04, 12.06, and 12#&®@identical

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or
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3. Markeddifficulties in maintaining concentration, persistence, or pace; or
4. Repeated episodes of decompensation, each of extended duration.
88 12.04, 12.06, 12.08. The Paragraph C criteria for sections 12.04 andiff2rOG-or section
12.04, the claimant aeets the criteria of Paragraph Ghié claimant has
Medically documented history of a chronic affeetdisorder of at least 2
years’duration that has caused more than a minimal limitation of ability to do
basic work activities, with symptoms or signgrently attenuated by
medication or psychosocial support, and one of the following:
1. Repeated episodes of decompensation, each of extended duration; or
2. Aresidual disease process that has resulted in such marginal adjustment that
even a minimal increase mental demands or change in the environment
would be predicted to cause the individual to decompensate; or
3. Current history of 1 or more years’ inability to function outside a highly
supportive living arrangement, with an indication of continued need for such
an arrangement.
§ 12.04. For section 12.06, the Paragrapbdlirements amnet when the medically
documented findings in Paragraphrésult “in completénability to function independently
outside the area of one’s hortheés 12.06. There is ndParagraph C of section 12.08ee€8§
12.08.

Here, the ALJ explained why none of the claimant’s impairments métatagraph B
criteriaof sections 12.04, 12.06, 12.08. The ALJ began by concluding that the claimant has only
mild restrictions in activities of daily living, explaining that the claimant “perform[s}tmo
household chores, including dishes, laundry and vacuuming,” and “has a driver’'s dindnse

shops for herself.” (AR at 15.) The ALJ then concluded that the claimantddesate

difficulties in social functioning, citing the claimant’s difficulty getting along vathes,



especially authority figureshe claimant’s spending a lot of time alone away fromféuily;
and the claimant’s reports of going to clubs and movies with friendg. Next, the ALJ
concluded that the claimant has mild difficulties in maintaining concentrationstpars, or
pace.(ld.) As support for this conclusion, the ALJ noted the claimant’s memory problems but
highlighted the claimant’s ability to watch égision, play on the computer, write poetry, and
construct necklaceqld.) TheALJ then concluded that the claimant has had no episodes of
decompensation of extended duratiold.)( Finally, the ALJ concluded that the Paragraph B
criteria were not mdtecause none of the claimant’s mental impairments amountetetshat
two “marked” limitations;or one marked limitation and “repeated” episodes of decompensation,
each of extended durationld
The ALJalsoconcluded that the claimant had not met raragraph C criteria because:
the evidence does not demonstrate a medically documented history of a chronic
organic mental disorder or affective disorder of at least two yearsatuthat
has caused more than a minimal limitation of ability to do any basic activity, with
symptoms or signs currently attenuated by medical or psychosocial support, and a
residual disease process that has resulted in such marginal adjustment tlaat even
minimal increase in mental demands or change in the environment would be
predicted to cause the individual to decompensate, or a current history of one or
more years’ inability to function outside a highly supportive living arrareye
with an indication of continued need for such an arrangement.
(Id. at 15-16.) The ALJ addd only that “no treating or examining physician has
mentioned findings that are the same or equivalent to those of any listed impairment in
the Listing of Impairments.(Id. at 16.) The ALJ did not address whether the claimant
met any Paragraph A criterigSee idat 15-16.)

The ALJ’s failure to address whether the claimant met any Paragraptedais not, by

itself, reversible error. The ALJ need not address the Paragraph Aaasfteections 12.04,



12.06, 12.08 of Appendixit, as the ALJ @l here, the ALJ finds that the claimant’s impairments
do not meet the Paragraph B or C critefs&e, e.g.20 C.F.R. Pt. 404, Subpt. P, App. 1, 88
12.04, 12.06, 12.08 (requiring that the claimant meet more than the Paragraph A criteria). The
court therefore turns to the ALJ’s consideration of Paragraph B and C criteria

The court agrees with the defendant that there is substantial evidence to support the
ALJ’s Paragraph Bonclusions.The claimant’s daily activities, includirige performance of
most household chores and shopgdomherself aresignificant enough to suppdtte ALJ’s
conclusion that the claimant is only mildly limited in her daily activities. The claimaotibles
getting along with others is mitigatég the fact that shgoesto clubs with friendswhich
supportghe ALJ’s conclusion that the claimantisly moderately limited in her social
functioning. The claimant’s ability to write poetry, construct necklaces péay on the
computer signifies at least some ability to ni@im concentration, persistence, and pace, which
supportghe ALJ’s conclusion that the claimant was only mildly limited in these areas. yi-inall
though the ALJ does not offer any explanation for her conclusion that the claimant daleot
any episodesf decompensation of extended duratithe, court agreethatone panic attack, one
crying episode, and the claimant’s withdedirom mental health treatmedd not meet the
Paragraph B definition of “repeated episodes of decompensation, each of extended. durat
See20 C.F.R. Pt. 404, Subpt. P, App. 1, §12.04 { B.

As to the section 12.04 and 12Péragraph C criteridnoweverthe ALJ offersonly that
“the evidence does not demonstrate” that the claimant meets the ciifreAR at 15-16.)
The ALJ does noexplain or justify this conclusion.Sge id. Moving directly to the most

problematic of the three criteridae second criterion d?aragraph ©f section 12.04 and 12.06



is met if the claimant hds residual disease process that resulteslich marginal adjustment
that even a minimal increase in mental demands or change in the environment would be
predicted to cause the individual to decompens&®eé20 C.F.R. Pt. 404, Subpt. P, App. 1,
812.04 § C. The record contains evidenctefdaimant decompensating after even minimal
increases in mental demands or changes in the environnSsgte.g AR at 34, 47-48, 52,

263) In one instance, the claimant had a panic attack, which resulted in her hospitalization,
when she received a newsrvisor. Seed. at 52) In another instance, the claimant withdrew
from mental health treatment when her therapist changgek ifat 4748) The claimant also
cried throughout the majority of one doctor’s psychiatric evaluatitwh.a{ 263) The

claimant’s “bashful bladder” during a drug test as part of her first dayjamadso ledher to

have a panic attackSée idat 34.) Though the Allater discounts the claimant’s testimony
about the intensity, persistence, and limiting effectseofslymptomgseeid. at 18), the ALJ
never indicatedloubt that these episodes of decompensaticnrred(see idat 12-21), which

is all thatthe second criterion daragraph C appearsreguire. The ALJs statement that “no
treating or examining phigan has mentioned findings that are the same or equivalent to those
of any listed impairment in the Listing of Impairments,” even if tdeegs notontradict these
examplesf Paragraph C evidence. Moreover, the fact that one examining physiciathadted
the claimant cried during more than half of the psychiatric evaluatgofact specifically
mentioned by the ALJ in the written decisi@eeid. at 18)—indicates that at least one
examining physician’s findings do, contrary to the ALJ’s assertioggiest that the claimant’s

impairments meet the second criterion of Paragraph C.



Given theabsencef asufficientexplanation for the ALJ’s Paragraph C conclusiod
the existence of uncontradicted and undispetedence that the claimant meets seend
criterion ofParagraph Cthis court concludes that the ALJ et articulateda sufficient basis to
determine whethehe ALJ'sParagraph C conclusion is supported by evideitgs is
reversible errorByron 742 F.2dat 1235 (10th Cir. 1984)The court is not empowered to
invent adhoc justifications for thé\LJ’s conclusions.Nor is it authorized or inclined to scour
the record in search of evidence that might support the ALJ’s pos@ibiGross v. Burggraf
Construction Cq.53 F.3d 1531, 1546 (10th Cir. 1995) (“judges are not like pigs, huiating
truffles buried in briefs”).

The court does not reach or address Claimant’s remaining arguments. The issdes ra
in those arguments may be resolved by reconsideration and rehearing.

Accordingly, it is

ORDERED that the Commissioner’s decisionREVERSED and this case is
REMANDED to the Commissioner. It is further

ORDERED that Plaintiff is awarded costs pursuant to Fed. R. Civ. P. 54(d)(1) and
D.C.COLO.LCivR 54.1.

Dated this23rd Dayof Septembey 2015.

BY THE COURT:

Eathleen I Tafoya
TTnited States Magistrate Tudge



