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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 14-cv-01187-RBJ

ALMA RUBI CHAVEZ -TORRES,
Plaintiff,

V.

THE CITY OF GREELEY and
ERIN GOOCH,

Defendants.

ORDER

Before the Couris Defendants’ Joint Motion for Summary Judgment [ECF No. 36]. For
the reasons laid out below, the motion is granted.

|. Backaround.

The present dispute began on February 8, 2012, when an unknown woman attempted to
cash a fraudulent check at the GuararapiBand Trust Company in Greeley, Colorado. After
conducting an investigation and concluding that the plaintiff was the perpetrétoer Gfin
Gooch of the Greeley Police Department arrested the plaintiff on February 9, 200d@geA j
subsequently fouhprobable cause for the arrest, and the plaintiff remained in jail until March
28, 2012, when the prosecutor dismissed the case “due [to] issue[s] regarding the Burden of
Proof.” Declaration of Michael Tipton, ECF No. 36-9, Ex. A. The plaintiff maistdat she

was not the perpetrator and argues that the arrest violated her rights urkterrtheand
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Fourteenth Amendments.

Most relevant here are the facts surrounding Officer Gooch’s investigatioheand t
plaintiff's arrest. According to Officer Goochdeclaration, she began investigating the crime
the same day it occurred by interviewing the victim whose check had been. abe@dration
of Erin Gooch, ECF No. 36-1, at § 5. During this interview, the victim provided her with the
altered check, wibh was made out to Aima Rubi ChavEarres, and the plaintiff's driver’s
license, both of which had been left at the bank when the perpetrator attempted he casick.
Id. at 11 810. The next day, Officer Gooch interviewed three witnesses fro@uheanty
Bank, each of whom provided her with an account of the events that occurred the previous day
and a description of the perpetratdd. at § 15. According to Officer Gooch, the witnesses’
descriptions of the perpetrator’s appearance “variedlgredd. at 1 18, 22. While at the bank,
she also watched a playback of video footage of the crime, although the video “‘iwgsgda
was not a high definition resolution of the incidenid’ at § 19.

Next, Officer Gooch, along with another officer, went to the plaintiff's tapant to
interview her about her the criméd. at  23. When they arrived, the plaintiff's son informed
them that the plaintiff had “[driven] her car to go get her hair done and that she wdadkbe
later.” 1d. at § 24. The officers returned later that evening when the plaintiff was Hdnae.q
25. Upon viewing the plaintiff, Officer Gooch “noticed that she had a blond colored streak i
her hair that appeared to be new because there were no visible roots of a difflerehtd. at
26. Officer Gooch believed that the plaintiff might have colored her hair “in angtteralter
her appearance.ld. After interviewing the plaintiff, Officer Gooch concluded thaé stas the

individual who had attempted to cash the fraudulent check the previousddayy 27. This



conclusion was based on the conduct of the plaintiff, including her refusal to make eyt cont
with the officers; the “physical evidence,” presumathly check and driver’s license; the
statements of the witnesses at the bank; Officer Gooch'’s review of the video; $at that the
plaintiff was of the same sex, race, hair color and length, and approxima&es sieeperpetrator.
Id.

The plaintiff presents little evidence that contradicts Officer Gooch’s account, although
she contends that Officer Gooch investigated the crime poorly. According to théfpkhiat
was not the perpetrator, and, moreover, she does not speak much English and thus had trouble
communicating with the officers at her apartment. Affidavit of Alma Rubi EhRdwerres, ECF
No. 414, at 11 £3. The plaintiff also contends that her license had been stolen in November of
2009, and that she reported the theft to the GreelkgeHdepartment.d. § 8. She does not,
however, assert that she told the investigating officers about the thesftthwdy were at her
apartment, perhaps because of the language ba®eerid. Furthermore, there apparently were
some physical differaxes between the plaintiff and the perpetrator as shown on the video and
described by the witnesses at the batike plaintiff was not “very skinny” and did not have any
tattoos. Id. at 1 9. The plaintiff's affidavit also provides an alibi for the timéefcrime and
explains that she had been coloring her hair for some time prior to the date oésigaithough
it had not recently been colored (she was only getting her hair cut the day sheestas aid.
at 11 2, 10.

Il. Discussion.

The Courtmay grant summary judgment if “there is no genuine dispute as to any material

fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56éa). T



moving party has the burden to show that there is an absence of evidence totsapport
nonmoving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). The nonmoving
party must “designate specific facts showing that there is a genuine issug fold. at 324. A

fact is material “if under the substantive law it iseggm@l to the proper disposition of the claim.”
Adler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998) (citihgderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986)). A material fact is genuine if “the evidence is such that a
reasonable jury could return a verdict for the nonmoving padnderson477 U.S. at 248.

The Court will examine the factual record and make reasonable infetbroefsom in the light

most favorable to the party opposing summary judgméntcrete Works of Colorado, Inc. v.

City and County of DenveB6 F.3d 1513, 1517 (10th Cir. 1994).

Following this Court’s order on defendants’ motion to dismiss [ECF No. 43], the only
remaining claim in the case is plaintiff's1883 claim, based on a malicious prosecution theory,
under the Fourth and Fourteenth Amendmeérnitider TenttCircuit precedent, § 1983
malicious prosecution claim includes the following elementsth@ddlefendant caused the
plaintiff’ s continued confinement or prosecuti(®), the original action termated in favor of
the plaintiff, (3) no probable cause supported the original arrest, continued confinement, or

prosecution(4) the defendant acted thimalice,and (5) the plaintiff sustained damages.

! The complaint also attempts to state claim undestdie constitution of Colorad&eeECF No. 28 at

7. However, neither party has addressed the viability of such a algieed, defendants’ motion asks the
Court to dismiss all of the claims in the case, and the plaintiff makasgument as to why any claim
arising undethe Colorado Costitution should not be dismisse8ee generalleCF No. 41. In any

event, “[there is no implied cause of action arising directly from the Colorado CaiostitiNo statutory
equivalent to 42 U.S.C. § 1983 exists under Colorado state law to enfostatéheonstitution.

Moreover, Colorado appellate courts have not recognized an implied causerof@enforce the
provisions of the Colorado ConstitutibonBrammerHoelter v. Twin Peaks Charter Aca8l1 F. Supp. 2d
1090, 109798 (D. Colo. 2000jfinternal citations omitted).

4



Novitsky v. City Of Aurorad91 F.3d 1244, 1258 (10th Cir. 2007) (addressing claim under both
the Fourth and Fourteenth Amendments). In the present case, the Court finds thattifie pla
cannot point tepecific facts showing that there is a genuine issue fomtitlalregard to the

third and fourth elements listed here.

A. Probable Cause.

“The probable cause requirement is central to the common lajeftoralicious
prosecution]because not evegyrest, prosecution, confinement, or conviction that turns out to
have involved an innocent person should be actiorfaBlerce v. Gilchrist 359 F.3d 1279,

1294 (10th Cir. 2004) A lack of probable cause is likewise an essential element of a malicious
prosecution claim under 8§ 19881. “Probable cause exists if facts and circumsanathin the
arresting officers knowledge and of which he or she has reasonably trustworthy information are
sufficient to lead a prudent person to believe that thetagréms committed. . an offense.”
Romero v. Fay45 F.3d 1472, 1476 (10th Cir. 1995). Thuspwledge of facts sufficient for a
finding of guilt is not required, but an officer must hé&were than mere suspon.” United

States v. Vazquez-Pulidbb5 F.3d 1213, 1216 (10th Cir.1998). Moreover, onceffeser has
concluded that probable cause exi¥ts|ure to question [a plaintiff's] alibi witnesses prior to

[an] arrest [does] not negate probable causminerg 45 F.3dat 1476. See als&ortezv.
McCauley 478 F.3d 1108, 1121 n. 18 (10th Cir. 2007p] nce probable cause is established, an
officer is not required to continue to investigate for exculpatory evidenoecbafresting a
suspect).

In the present case, the Court is satisfied@fater Gooch had probable cause to arrest

the plaintiff. Even drawing all reasonable inferences in the plaintiff's faledendants have



presented uncontradicted evidence establishing that, at the time of the dfiestGdoch had
trustworthy infornation sufficient to lead a prudent person to belitat the plaintifftommitted
the crime:the forged check made out to the plainttie plaintiff's driver’s licensg the general
physical resemblance between the plaintiff and the perpefpatdicularly in light & the

varying witness descriptions and the poor quality of the video footaige Xhe plaintiff's
demeanor during questioning. Taken together, these facts are sufficient to aupbrgy of
probable cause for the arre§eeRomerg 45 F.3dat 1476. This conclusion is underscored by
the fact that the judge presiding over the casefalsad that probable cause existedtfo
plaintiff's arrest. ECF No. 36-6.

Indeed essentiallynone of the evidence the plaintiff has preasd contradicts Officer
Gooch’s account of the information she possessed at the time of the drrestevant part,
plaintiff contends that (1) she had trouble communicatiitly the officers because bér limited
English ability (2) she had an aliland witnesses that could corroborate her account, (3) her
license had previously been stolen (although she does not conte@dfitert Gooch was aware
of the theft) (4) there were some physical differences between herself and the perpetdator, an
(5) Officer Gooch did not ask the plaintiff to explain her lack of eye contact and neessus

Affidavit of Alma Rubi Chavez-Torres, ECF No. 41at 1 13, 8, 9, 10, 12, 13. However, the

% The plaintiff presents no evidence suggesting that Officer Gooch knewn¢hatense had previously
been reported stolen, and, even had she been aware of that factdinameiheless be reasonable to
think it more likely hat the license left at the bank was the plaintiff's current licarsteone that had
been stolen over two years earlier.

® The only possible exception is plaintiff's assertion that she had not colaraeihen the day dahe
arrest Affidavit of Alma Rubi Chavez-Torres, ECF No. 41-1, at 1 11. Although this contention
undermines Officer Gooch’s belief that the plaintiff had gone to the hain sabhn attempt to alter her
appearance, this belief on the officer’s part is not necessary to thegfoigirobable cause here, as
discussed above.



first assertion does not undermine any of the evidence suppaffimding of probable cause

listed above, and thus it is immaterial heFewrthermore, nce probable cause is established, an
officer is not required to continue to irst@ate for exculpatory evidence before arresting a
suspectCortez 478 F.3dat 1121 n. 18, and thus the second, third, and fifth assertions listed here
do not bear on the probable cause analysis.

Turning to fourth assertion, plaintiff contends that she was not “very skinny” on the date
she was arrestedshe had recently given birth to her son and weighed about 145 pounds.
Affidavit of Alma Rubi Chavez-Torres, ECF No. 41at § 9. Furthermore, plaintiff states that
she did not have any tattoos when slas arrestedld. These assertions are apparently an
attempt to show that the plaintiff's appearance did not match that of the penpdtoatever, the
plaintiff presents no evidence about the perpetrator’'s appear@eeegenerally idindeed it
appears that the only evidence on this point before the CoOxffiiser Goocls statementhat
she did not see any tattoos on the perpetrator in the video. Deposition of Erin Gooch, ECF No.
36-2 at 79: 20-25. As for the plaintiff’'s weight, Officer Gooch does report that one of the
witnesses, although not the one who had the best view of the crime, described the@eagetra
“very skinny.” Declaration of Erin Gooch, ECF No. 36-1, at 1 20. However, this is the account
of just one of three witnesses, antfi€@r Gooch apparently relied only on the general
similarities between the plaintiff and the perpetrator given the poor goélite video at the
bank and the witnesses’ varied accounts of the perpetrator's appeai@eedeclaration of

Erin Gooch, ECF No. 36-1, at {1 18, 19. Thus none of the plaintiff's contentions about her

* Indeed, plaintiff more or less admits in her response that she bore a presicablance to the
perpetrator.SeeECF No. 36 at 10 (“[T]h@erpetrator and the plaintiff bear a superficial resemblance to
each other: both are Hispanic women with shoulder length black hair.”).



appearance, as compared to that of the perpetrator, undermine the esiggroréng a finding
of probablecause determination.

In sum, defendants have presented suffiaigebntradicted evidence establishing that
Officer Gooch hadeasonably trustworthy informatighat would lead a prudent person to
believe thathe plaintiff was the perpetrator. Thus Office Gooch had probable cause for the
plaintiff's arrest, and the pilatiff has not satisfied the elements of a malicious prosecution claim
under §1983°

B. Malice.

Although the defendant’s motion does not address the point, the Court notes that plaintiff
has also not presented any evidence that would allow a jury tthAh®fficer Gooch acted with
malice. In the contexbf a malicious prosecution claim, “[m]alice is shown if the primary
motive of the defendant was a motive other than a motive to bring to justice a pergin thou
have committed a crimeBarton v. Gty & Cnty. of Denver432 F. Supp. 2d 1178, 1194 (D.

Colo. 2006) (internal citatioamitted)aff'd, No. 06-1536, 2007 WL 3104909 (10th Cir. Oct. 24,
2007). The plaintiff has simply not presented anything evincing an improper motivéicer Of
Gooch’s part.See generallffidavit of Alma Rubi Chavez-Torres, ECF No. 41-1. Indeed, the
only mention of Officer Gooch’s motivatian plaintiff's affidavit is herassertion that “Office

Gooch had her mind made up to arrest me when she first contacted me and was notliimereste

®> Moreover, the relevant section of the plaintiff's response contains seweitdd factual assertioasid
citations to the complaintyoth which are inappropriate in the summary judgment contexit dods not
include a single case citation in support of the plaintiff's posit®eeECF No. 41 at 9-12. Indeed, the
only actual evidence cited concerns the followiags: the police used the plaintiff's children as
interpreters, the plaintiff had an alibi, and her license had previously lodéem @ut not that @icer
Gooch had any reason to think that it had be&eae id.None of this evidence goes to the dimesof the
information before the arresting officer, and thus plaintiff's motasis to make any real argument for
why the lack of probable cause element has been satisfied.
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hearing about my innocence or comparing the real me with the video or a photograpbrtaken f
the video.” Id. atf 9. However, even assuming the plaintiff is correct, this statement does not
imply that Officer Gooch'’s primary motive was something other than a desire ¢pthen
perpetrator to justice; it merely suggests that she was too quick to conclutthe ghlaintiff was

the perpetrator and that she did a poor job of investigating the Erifheis the plaintiff has

failed to present any evidence that would support a finding that Officer Goechvaith malice.

[11. Conclusion and Order.

In sum, the plaintiff has failed to establish a genuine disguteaterial fact with respect
to the lack of probable cause and malice elements of @83 nalicious prosecution claim.
For this reason, Defendants’ Joint Motion for Summary Judgment [ECF No. 36] is GHAN
This action and all claims therein are diss@d with prejudiceDefendants are awarded their
costs pursuant to Fed.R.Civ.P. 54(d)(1) and D.C.COLO.LCivR 54.1.

DATED this5™ day ofMay, 2015.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
UnitedStates District Judge

® In this Court’s earlier order on defendants’ motion to dismiss, the Gt fthat the plaintiff hadited
sufficient facts to allow the inference that Officer Gooch acted wélcebecause the complaint alleged
that (1) she did not have probable cause to arrest the plaintiff and (2)e¢haas motivated by a desire to
finish her investigation quickly because of a Greeley Police Department policy #saeskiclearing a
case and making an arrest rather than charging the correct person. ECFt\b. ABeplaintiff has
failed to present any evidence substantiating thigsgesions.
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