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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-1413-JLK-KLM
MUHAMMED NAZIR AL-CHALATI
Applicant,
V.
RICK RAEMISCH , Executive Director, Coloraddepartment of Corrections,
JAMES FALK , Warden, Sterling Corr. Facility, and
JOHN SUTHERS, Attorney General ahe State of Colorado,

Respondents.

OPINION AND ORDER ON APPLICATION FOR WRIT OF HA BEAS CORPUS

Kane, J.

On November 1, 2006, Applicant Mammed Nazir Al-Chalati (“Applicant” or
“Defendant”) was convicted of two countssdlicitation to commifirst degree murder
in Adams County District Court, and sentent@tivo concurrent twenty year sentences.
Doc. 1 at § 1. After exhaustirige state court appeals procese,Doc. 1 at 1 2-3,
Defendant filed an application for a writ ofdems corpus on May 19, 2014, alleging that
his confrontation clause rights were violated @hat he received ineffective assistance of
counsel at his trial. For the reasaomst follow, Defendant’s application BENIED.

Background
In its unpublished opinion ddefendant’s direct appeake Doc. 1-2, the

Colorado Court of Appeals (“CCA”) ogted the following background facts:
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Defendant and his girlfriend (thactim) had a sometimes violent
romantic relationship on and off beging in 2003. As pertinent here, there
were three incidents that resulteddefendant being charged with criminal
offenses related to the victim.

In the first incident, which @urred on December 20, 2003, the
victim told defendant she no longer wedhtto be in a relationship with him.
Later that day, defendant used a kegmeer the victim’s home, without her
permission, and demanded she retjewelry he had given her. After
refusing, the victim attempted to clll1, but defendant took the telephone
from her, removed the batteries, andoatook her cell phone. The victim
repeatedly asked defendant to leake; refused. She then attempted to
leave the apartment, but defendamiuid not let her. Defendant also threw
the victim against the Wlaand choked her. The victimvas eventually able
to leave the apartment. This incideasulted in multiple criminal charges
against defendant.

In the second incident, which ocoed on July 2, 2004, the victim
was at a bar and defendant, who wast putside the bar, repeatedly called
her cell phone. He also looked over the fence surrounding the patio of the
bar and said he was not going to keawntil the victimspoke with him.
These actions violated a protectionder. Defendant was charged with
multiple criminal charges argy out of this incident.

In the third incident, which @tirred on September 24, 2004, the
victim received several phone callom defendant, who requested her
presence at court the following day. Hweatened to break down her door
and harm her and her dafshe did not show. Thectim called the police,
and, while she was on the phone viltbm, defendant arrived at her house
and yelled at her. This incident réted in defendant being charged with
multiple criminal charges.

In addition, defendant, in the pegxe of others, tkatened to kill
the victim.

In August 2005, defendant wastaleed at an Immigration and
Customs Enforcement (ICE) facilitpending deportatn. Defendant’s
cellmate, who was an ICigformant, told an ICEagent that defendant had
asked if he knew where to buy a guithnva silencer and stated that he
wanted to kill the victim. The cellmatgas instructed byhe ICE agent to
play along and tell defendant thia¢ knew someone who would kill the
victim. An undercover police officer, twag as a killer for hire, spoke with
defendant while he was ing held at the ICE fality, attempting to set up
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the murder. Defendant met with thendercover officer, and, during a

recorded conversation, Ishowed the officer a picture of the victim. They
spoke once more by telephone befdefendant was arrested on October
13, 2005 for solicitatiorof murder, removed from the ICE facility, and

taken to a county jail.

At the county jail, defendant aftgted to hire his new cellmate to
kill the victim. This cdmate also reported thenatter to the guards.
Defendant told the cellmate where thetim lived and waoked, what kind
of car she drove, and when sheulbbe working alone. Defendant was
charged with a second soliditan for first degree murder.

Procedural History

On November 1, 2006, Defendant veasvicted by a jury in Adams County
District Court of two counts of solicitian to commit first-dgree murder, and was
sentenced to two concurrent twenty year sexgen Doc. 1 at 1 1. Defendant appealed
his conviction and his sentence, and the €amlo Court of Appeals affirmed both in an
unpublished decision on June 25, 2009. Ooat 2. The Colorado Supreme Court
denied certiorari on November 16, 200€.; Doc. 1-4.

On March 11, 2010, Defendant filed atima for reconsideration of his sentence
under Colorado Rule of Criminal Proced@#b), and that motiowas denied on March
17, 2010.See Docs. 1-5; 1-6. On February 2011, Defendant filed a motion for a new
trial under Colorado Rule of Criminal Proced 35(c), arguing that his trial counsel had
been ineffective, and that mon was denied on Septembe2B11. Doc. 1-8. The CCA
affirmed the denial of Defendant’'s RiB&(c) motion on February 28, 2013, and the
Colorado Supreme Court denied Defendapé&stion for a writ of certiorari on May 19,

2014. Doc 1-10; 1-12. Ab on May 19, 2014, Mr. Al-Chalati filed the instant



application for a writ of habeas corpus ung@rJ.S.C. § 2254. Doc. 1. The case was
initially assigned taJudge Babcock.

On September 8, 2014, Judge Babduocind that Defendant’s application was
timely under 28 U.S.C. § 2244(d) and tbefendant had exhausted his state court
remedies pursuant to 28S.C. § 2254(b)(1)(A)See Doc. 15. Accordingly, Judge
Babcock ordered the case drawn to a pregiflidge under Local Civil Rule 8.1(c). The
case was reassigned to this Court on Seipeer®, 2014, and the defendants filed an
Answer on October 16, 2014ee Doc. 19. Petitioner soughh extension of time until
December 18, 2014 to file a replyidfrresponding to defendants’ Answsge Doc. 20,
which was granted, but no reply Wneas ever filed.

Standard of Review

The Antiterrorism and Effective DeaBrenalty Act (AEDPA) provides the
standard to be applied lbgderal courts reviewing ogtitutional claims brought by
prisoners challenging staterovictions. Under the AEDPA, when a state court has
adjudicated a claim, a petitionmay obtain federal habeadieéonly if the state court
decision “was contrary to, or involved anreasonable applicatiorf,@learly established
Federal law, as determined by the SupremerCof the United States” or “was based on
an unreasonable determination of the facts in light of the eviggasented in the State
court proceeding.”See 28 U.S.C. § 2254(dHarrington v. Richter, 562 U.S. 86, 100-04
(2011);Williamsv. Taylor, 529 U.S. 362, 386 (200Q)eill v. Gibson, 278 F.3d 1044,

1050-51 (10th Cir. 2001). “Clearly establidifeederal law for purposes of § 2254(d)(1)



includes only the holdings, aposed to the dicta, of [ttf&upreme Court's] decisions.”
Whitev. Woodall, 134 S.Ct. 1697, 1702 (2014) (citations omitted).

When a state court applies the corredefal law to deny relfea federal habeas
court may consider only whether the state tapplied the federal law in an objectively
reasonable manneBee Bell v. Cone, 535 U.S. 685, 699 (200Zfooper v. Mullin, 314
F.3d 1162, 1169 (10th Cir. 2002An unreasonable applicatiby the state courts is “not
merely wrong; even ‘clear error’ will not sufficeWhite, 134 S.Ct. at 1702 (citing
Lockyer v. Andrade, 538 U.S. 63, 75-76 (2003)). dlpetitioner “must show that the
state court's ruling . . . was so lackingustification that there was an error well
understood and comprehended in exiskavg beyond any possibility for fairminded
disagreement.”ld. (quotingRichter, 562 U.S. at 103)%ee also Metrish v. Lancaster,

133 S.Ct. 1781, 1787 (2013).

“When a federal claim has been presentea state court and the state court has
denied relief, it may be presumed that tteestourt adjudicated the claim on the merits
in the absence of any indication or state-f@ocedural principles to the contrary.”
Richter, 562 U.S. at 99. Section 2254(d) beatitigation of claims adjudicated on the
merits in state courts and federal couetgiew these claims under the deferential
standard of § 2254(d)d. at 98—100chriro v. Landrigan, 550 U.S. 465, 473-74 (2007).
Further, the “determination of a factual issuade by a State court shall be presumed to
be correct. The applicant shall have thurden of rebutting the presumption of

correctness by clear and convincingdewce.” 28 U.S.C. § 2254(e)(1).



Analysis

Defendant’s habeas petition alleges (&Y this Confrontation Clause rights were
violated when the trial court denied his matim compel the translator of certain of
Defendant’s letters (written in Arabic) to testify; (2) that his righgffective assistance
of counsel was violated when trial counsdki@to object to the prosecutor’'s use of the
word “liar” in closing argumentq3) that his right to effatve assistance of counsel was
violated by the cumulative effect of seveo#ther alleged errors by trial counsel; and (4)
that trial counsel’s advice that Defendant netifg was ineffective assistance of counsel.
| consider each argument in turn.

1. Defendant’'s Confrontation Clause Rghts Were Not Violated Because
Translator of Defendant’s Letters Did Not Testify

At trial, the state introduced transtats of two letters written in Arabic by the
Defendant. In the first translated letter f@elant writes to a fried and asks the friend
to provide his cell mate with $225. Inetsecond letter, Defendant writes to another
acquaintance and explains that he is seniffiadetter with his cellmate, whom he has
authorized to retrieve and sell certain itdnagn Defendant’'s home. Doc. 1-2 at 10-16.
Defendant claims that his Cioantation Clause rights wereolated when the trial court
refused to compel the testimony of the tramslaf the letters. Doc. 1 at 16-17. The
CCA assumed a Sixth Amendment violation fownd it harmless beyond a reasonable
doubt because the testimony of the translator would have been cumulative, as there was
“an abundance of corroboratingi@ence on the material points of the translations.” Doc.

1-2 at 12-16.



Confrontation Clause errors are sedijto a harmless error analysi3elaware v.
Van Arsdall, 475 U.S. 673, 684 (1986). In fedkhabeas cases, this Court revieles
novo constitutional errors found tme harmless by a state cotor determine whether the
error had a “substantial and injurious effecinfluence in determining the jury's
verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637 (1993ge Welch v. Workman, 639
F.3d 980, 992 (10th Cir. 201 Ljittlejohn v. Trammell, 704 F.3d 817, 844-45 (10th Cir.
2013). “[A] substantial injudus effect exists when thewrt finds itself in grave doubt
about the effect of the emon the jury's verdict.”Bland v. Srmons, 459 F.3d 999, 1009
(10th Cir. 2006) (interdayuotations omitted).

In determining whether emravas harmless in the context of Confrontation Clause

violations, the Court considers factors sastthe “importance of the witness' testimony
in the prosecution's case, whether the testynwvas cumulative, the presence or absence
of evidence corroborating or contradngithe testimony of the withess on material
points, the extent of cross-#xination otherwise permittednd ... the overall strength of
the prosecution's case.littlgohn, 704 F.3d at 845 (quotingan Arsdall, 475 U.S. at

684).

In this case, | find that any Confrontati Clause error did not have a “substantial
and injurious effect” in deteriming the jury’s verdict. Diendant has not explained how
the opportunity to cross-exanaithe translator could havad_any effect on the jury’s
verdict, let alone a “substantial and inpus” one, because Defendant has not and does
not challenge the accuracy otttranslations. In additioas the CCA noted, there was

an abundance of evidence corroboratirgyrtiaterial points of the translatioes.,
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testimony of the recipient of the first lettthat Defendant &ed him to provide
Defendant’s cellmate with $225, Doc. B215-16. Accordingly, Defendant’s
Confrontation Clausargument fails.

2. Defendant’s Ineffective Assistance of Counsel Claims

a. Trial Counsel’s Failure to Objectto Prosecutor’s Use of the Word
“Liar” Was Not Ineffective Assistance of Counsel

Defendant asserts that his counsel’s faitorebject when the prosecutor stated in
rebuttal that “it's too bad that even [Defentlg] friend Sami Chawi thinks he’s a liar”
constituted ineffective assistance of coungabc. 1 at 21. The CCA acknowledged that
the use of the word “lie” is generally imprapbut found that its use in this case was a
“single, comparatively innocuous” one. Ddel0 at 8. The CCA went on to conclude
that given the strength of the case agdiefendant, “there iso reasonable probability
that, had counsel objected to the single oisthe word, the result would have been
different.” Doc. 1-10 at 9.

| find that the CCA'’s decision st an unreasonable applicationSafickland v.
Washington, 466 U.S. 668 (1984)The prosecutor did not k®efendant a liar and did
not offer any personal opinion, but mereharacterized Chawi’s testimony regarding the
Defendant.Compare Wend v. People, 235 P.3d 1089, 1096 ¢. 2010) (prosecutor
acted improperly in using forms of the wadiglin reference to the defendant in part
because the word &tessarily reflects the personal opmbf the speaker”). In addition,
| agree with the CCA it even if it was ineffective assance of counsel to fail to object

to the prosecutor’s use of the word fllaDefendant has failed to demonstrate a



reasonable probability that asych objection wodl have changed the outcome of the
trial. See Bland v. Srmons, 459 F.3d 999, 1025 (10th Cir. 200B)addock v. Roberts,
No. 13-3038-SAC, 2014 WE384927, *11-12 (D. Kan. Dec. 29, 2014).

b. Defendant’s Other Alleged ErrorsDo Not Constitute Ineffective
Assistance of Counsel

Defendant also argues that he was pregdlby the cumulative effect of several
other alleged errors by his counsel. Fips#fendant alleges that his trial counsel was
ineffective in failing to call Sammy Chawi, Badant’s friend and recipient of the letter
requesting a payment of $225 to Defendact¥mate, as a defensétness. Defendant
alleges that Chawi, who testified for the grostion, would have téfed that Defendant
was not a possessive or contrdiliperson, and genuinely lovecethictim. Doc. 1 at 27.
Second, Defendant alleges that his counsa ineffective in failing to adequately
investigate and impeach the two informants testified for the prosecution. In
particular, Defendant alleges that Mr. Eserathould have been impeached with certain
prior inconsistent statemerftem his deposition, and thatvidence shoultdave been
introduced that the lephone number Mr. Revello had fiels. Woods was not her actual
phone number, so thdte jury would have atcluded that “his entire tale was fabricated
along with the fake telephomeimber.” Doc. 1 at 28-29. Third, Defendant alleges that
his counsel was ineffective failing to present evidence éfrab and Muslim practices
and culture. Specifically, Mr. Revello testdi¢hat Defendant told him he was employed
by the Israeli secret service and that litmessed Defendant praying and feared that

Defendant was praying for Ms. Wood®ath. However, Defendant argues that



testimony regarding Muslim practices and cidtwould have madeear that Defendant
could never have worked for the Israeli sesmvice because heasSyrian national, and
that Muslims such as Dafdant are required to préiye times a day, thereby
“neutralizing” Mr. Revello’s testimny. Doc. 1 at 29-30.

The CCA rejected each of Defendant’s arguments. With respect to the first
alleged error, the CCA found that it wasufp speculation” that Chawi would have
testified to defendant’s good character, gits testimony on direct examination that
Defendant was a jealous person, and thaetheis no basis to conclude that any such
testimony would have “neutralizé@€hawi’s harmful testimony. Doc. 1-10 at 4. On the
second alleged error, the CCA found thafendant’s claim regarding failure to
investigate and impeach the two informants “conclusory and vague,” and that
Defendant’s trial counsel did in faabreduct extensive and fact-specific cross-
examination of the two informants, includimgpeaching their credibility. Doc. 1-10 at
5. Finally, the CCA found that Defendantounsel had adequately impeached Mr.
Revello, and that there was no reasonable probability that, had evidence of Arab and
Muslim practices and cultureebn introduced, the result wduhave been different. Doc.
1-10 at 6.

With respect to counsel’s failure to call&ti as a defense witness, | find that the
CCA did not unreasonably appBrickland in rejecting Defendant’s argument. The
decision of which witnesses to call is “guassentially a matter of strategy for the trial
attorney.” Boyle v. McKune, 544 F.3d 1132, 1139 (10thrCR008). In addition, | agree
with the CCA that it is purely speculativeatitChawi would havéestified positively for
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Defendant and somehow completely “tvalized” his own harmful testimonySee U.S

v. Celio, No. 08—cv—-02088, 201WL 3799028, *11 (DColo. May 20, 2011)
(“[Clomplaints of uncalled wnesses are not favored in federal habeas corpus review
because the presentation of testimonial evides a matter of trial strategy and because
allegations of what a witness would have stated are largely speculative.”).

On Defendant’s second claim of errblikewise find that the CCA did not
unreasonably applgtrickland. Defendant notes Mr. Estrad deposition testimony that
he would “say anything to stay in the itdd States and not lmeported,” and his
inconsistent statement in degition that Defendant “neveaid to find someone to Kill
Ms. Woods.” Doc. 1 at 28. Defendans@hlleges that the telephone number Mr.
Revello testified belonged tds. Woods was not actualhers, and that Defendant’s
counsel should have presemhedmissible testimony of thaleged inconsistencyld. at
28-29. | agree with the CCthat these allegations of ineffective assistance are
“conclusory and vague,” ardb not demonstrate thabunsel's performance was
deficient. See DelL.ozier v. Srmons, 531 F.3d 1306, 1325-Z&0th Cir. 2008) (rejecting
ineffective assistance claimrfailure to “more thoroughlyimpeach prosecution witness
in part because “counsel's decisions reiggrtiow best to cigs-examine witnesses
presumptively arise from sound trial $&gy”). In addition, Defendant has not
demonstrated or even explained how intrdrtuncof this evidencevould have had any
reasonable probability of chgimg the outcome, especially given that counsel did

conduct an “extensive and fact-specific” €seexamination of botNIr. Estrada and Mr.
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Revello, and gave a closing argument [@opitng their testimony as exaggerated and
untrustworthy. Doc. 1-10 at 5-6.

Finally, the CCA did nbunreasonably applstrickland in rejecting Defendant’s
argument that counsshould have introded evidence of AraBnd Muslim practices
and culture in order to negate Revell@stimony that Defendant told him he was a
member of the Israeli secrsrvice and that he feared that Defendant was praying for
Ms. Woods’ death. | agree with the CCA'’s finding that failure taduce this evidence
in order to negate these small portiohifkevello’s testimonyvas not ineffective
assistanceSee Delozier, 531 F.3d at 1326. In aitidn, | agree with the CCA’s
conclusion that even if it was error notiméroduce such evidence, Defendant has not
demonstrated prejudice becagseh evidence would not haaffected the great majority
of Revello’s testimony and because ttker evidence dDefendant’s guilt was
overwhelming.See Doc. 1-10 at 9-12.

c. Trial Counsel's Advice to Defendant Not to Testify Was Not
Ineffective Assistance

Finally, Defendant alleges that hisuttsel provided ineffective assistance by
advising him not to testify on his own béhaDoc. 1 at 30-34. However, the CCA
found, and Defendant concedesth before the CCA and befdids Court), that the trial
court advised Defendant that he had the riglesafy, even if doing so was contrary to
the advice of his attorney, and that Defant’s decision not to testify was made
“knowingly, voluntarily, and intetionally.” Doc. 1-10 at 7; Doc. 1 at 31. Accordingly,

| find that Defendant has fadeo demonstrate a reasonable probability that in the
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absence of his counsel’s adviuet to testify, he would hauestified and the result of the
proceeding would haveeen different.See Hooks v. Ward, 184 F.3d 1206, 1218-1220
(10th Cir. 1999)Georgev. U.S, Civ. No. 09-08226, 2011 Wh87967, *6 (D. Ariz. Jan.
21, 2011).
Conclusion
For the reasons given above, Defendaaypglication for a writ of habeas corpus

under 28 U.S.C. § 2254 BENIED.

Dated this 2nd daof June, 2015, at Denver, Colorado.

s/ John L. Kane
SENIOR U.S. DISTRICT JUDGE
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