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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 14-cv-01415-M SK-NYW
HAROLD E. MASON,
Plaintiff,
2

RELIANCE STANDARD LIFE INSURANCE COMPANY,

Defendant.

ORDER ON ADMINISTRATIVE RECORD

THISMATTER comes before the Court for reviewéliance Standard Life Insurance
Company’s (“Reliance”) denial of long term didéip benefits to Plaintiff, Harold E. Mason,
under an insurance plan governed by the Empéyt Retirement Income Security Act of 1974,
28 U.S.C. 8§ 100%t seqg. (“‘ERISA”). The parties filecan Administrative Record#23) and a
joint motion for a ruling on that Recoré35) which reflected the pties’ agreement that the

matter should be determined on the briégi( 30, 34).!

t Also at issue is Mr. Mason’s Motido Supplement the Administrative Recd#17),

Reliance’s Respong#18), and Mr. Mason’s Repl{#19). Mr. Mason requested the Court

permit him to supplement the record to add infation relevant to wha¥ir. Mason perceives as

a new argument raised by Reli@nin the joint Scheduling Ordg#16). He believes that a new
issue of whether Mr. Mason would be limited to only twenty four months of benefits due to a
provision in his insurance polidiat limits benefits for disalities caused by alcoholism has
been raised. In response, Reliance represents teatied benefits ought without any reliance
on the 24 month limitation provision. Because thisessas not the basis of denial of benefits,
the Court may not address it, and therefoeeehs no need to sugphent the record. The

Motion to Supplement the Reco@dl?) is thereforeDENIED.
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JURISDICTION

The parties agree that theaRitiff's claim is governed bERISA and the Court exercises
subject matter jurisdiction purant to 29 U.S.C. § 1132(a)(1)(B).

ADMINISTRATIVE RECORD

LSI Corporation (LSI) is Mr. Mason’s enger. In that capacity, LSI provided Mr.
Mason with long-term disability and life inance through a policy issued by Reliance (the
Policy). Under the terms of the Policy, Mr. Masorligible for long-terndisability benefits if,
due to injury or sickness, l@annot perform his “regular occupation.” However, the Policy
delays the onset of benefits for a 364-dalmithation Period,” duringvhich Mr. Mason must
remain “totally disabled.” As discussed her@ach of the quoted tesis a source of friction
between the parties.

Mr. Mason was the Director of Industry kkating at LSI. Pursuant to his job
description, he was required to represent L3h@etings and public forums, support marketing
efforts, exhibit leadership in promoting LSloplucts, maintain membership in over fifty groups,
lead funding for research programs, foretagtgets, and communicate and speak at industry
eventsSome 50-80% of Mr. Mason’s job involvé@veling. For example, in 2007, Mr. Mason
travelled upwards of 66,000 mild3uring conferences and trdivey, Mr. Mason'’s job required
some minimal physical activity and considble mental and cognitive abilities.

Although Mr. Mason has an extensive neadihistory, the Court only summarizes
pertinent portions here. Beginning in 2007, Mason was diagnosed with viral hepatitis
(hepatitis B) and chronic cirrhosis of the livin mid to late 2008Mr. Mason’s doctor noted
that Mr. Mason also showed signs of cororantgry disease. I1B009, Mr. Mason experienced

fevers, coughs, abdominal pain, pleural g, and other complidahs from the liver



cirrhosis. These symptoms continued through at least 2011, primarily as fevers, pleural effusion,
diarrhea, nausea, and vomiting, all of which required multiple hospitalizations. In 2011, his
treating physician, Dr. Karen Cesario, noted thanh a statistically perspective, that it was

likely that he would need liver transplant.

Due to his health conditions, Mr. Masstopped working on July 26, 2012 and applied
for benefits under the Policy. iBtriggered the advent ofél864-day Elimination Period. Mr.
Mason states that he was no longer able tftopwa his job due to fevers, nausea, diarrhea,
fatigue, and inability to concé&mate or manage stress. hiedical condition during the 364-day
elimination period is summarized below.

e August 21, 2012: Dr. Cesario noted that Miason suffered from “severe fatigue,

hepatic encephalopathy/ slowed tinyg, frequent volume overload.”

e August 23, 2012: Dr. John Campbell observeegularities in Mr. Mason'’s liver as
well as a thickened galladder wall and polyp.

e September 11, 2012: Dr. Eric Whiting obserVselvere cirrhosis” and “severe portal
hypertension,” with manifestationscdiding “edema and mild bowel wall
thickening.”

e October 1, 2012: Dr. Cesario noted that Mason had “increasingroblems with an
umbilical hernia,” was experiencing fatigwend “has struggled with frequent nausea
and bilateral severe leg swelling.”

e November 15, 2012: Dr. Cesario wrote tNat Mason was experiencing portal

hypertension and polyps were found in his stomach.



e December 4, 2012: Dr. Cesario reporteat tiir. Mason was experiencing fatigue,
and indicated that his past complicatiomdude “non-bleedingsophageal varices,
fatigue, muscle wastingnd hepatic hydrothrax.”

e April 1, 2013: Dr. Michael Pitman observadew lobe and irregular contour of Mr.
Mason'’s liver, chronic inflammatory charggeind recommended further evaluation.

e April 25, 2013: Dr. Timothy Cloonan found thislir. Mason had an enlarged spleen, a
cyst in his lower kidney, and “abnormal nodular contour of the liver.”

Dr. Cesario also completed a form for Retia on June 6, 2013 describing Mr. Mason’s
condition. She noted that Mr. Mason'’s first visticurred in Novembe2010, and his latest visit
was April 2, 2013. During that time Dr. Cesanoote that Mr. Mason experienced “volume
overload, shortness of breath, and altered ahatdte.” Her “objedte diagnoses” include
“hyperammonemia, hepatic hydrothorax, edema, anemia,” and she indicated that Mr. Mason’s
altered mental state further cohtited to his disability. She oped that Mr. Mason should only
stand, sit, or walk for 1-3 hours per day aodld only carry up to 10 pounds, that is, should
only perform fully sedentary work. On July 7, 208, Cesario submitted aadditional letter to
Reliance, in which she represented that Miason suffers from “clunic nausea, vomiting and
fatigue which mandate a stridiet and many breaks.” She st@tthat Mr. Mason’s “hepatic
encephalopathy causes cognitive changes whazlidyvmake [him] an undependable employee,”
and moreover, his immunosuppression makes him stilsieefp infectionstius he is unable to
travel or be around groups ofquee. She explained that his élése is chronic and progressive.

Reliance determined that Mr. Mason failed to show that he was totally disabled
throughout the 364-day Elimination PeriodlyJ26, 2012 — July 26, 2013. Reliance’s file

reflects an entry on July 16, 2013 (approximatelg year after Mr. Mason stopped working)



that reads “deny claim [because¢ timedical [record] on file does not support total disability at
date of loss.” Reliance notified Mr. Mason théa claim was denied, Mr. Mason appealed the
denial, and Reliance referred higapl to its Quality Review Unfor an “independent” review.

As part of this review, Relrece sought to conduct an iefgon medical examination of
Mr. Mason, but Mr. Mason was unable to atteedause he was hospitalized on that date.
Reliance did not reschedule the examination,aghrently decided torego it altogether.
Instead, it retained Dr. Manoj Mehto conduct a record review M. Mason’s medical records.
Relying only on the record review, Reliance denied Mr. Mason’s appeal on March 18, 2014. In
its letter of that day, Reliance incorpted Dr. Mehta’s fidings and conclusions:

e Mr. Mason experienced significeadverse changes to hisalté after July 2013, and was
“clearly not able to travel or work. . at this point in time f. March 2014],” but there
had been no “acute change” in Mr. Masaméslth status in July 2012 that would
suddenly render him unable to perform his job.

e The “one and only issue which might functiipaffect him is progression of portal
hypertension, ascites, and sefpgently hepatic hydrothorad pericardial effusion.”

e Mr. Mason has travelled “continuously Wiut any specific impairment, although he
alleges he is unable to travel for work,” dhds demonstrated the ability to travel in
contradiction to his @ims of inability.”

e Dr. Cesario’s assertion that Mr. Mason suffered from a cognitive deficit due to hepatic
encephalopathy is unreliable because it “issulitstantiated based on any of the objective
medical records.” (It does not appeaattdr. Mehta disagreed with the general
proposition that hepatic encephalopathy caadse cognitive impairments. Rather, it

appears that Dr. Mehta simply disagreed idthCesario’s diagnosis of Mr. Mason has



suffering from hepatic encephalopathy. TisaDr. Mehta asserts that there was no
independent “documentation that he suffdredh encephalopathysuch as “clinical
notes.”)

e Mr. Mason'’s “lengthy documentation ofalappeals process . . . speaks to a high
cognitive ability. . .”

e “There is no full-time work incapacityupported as of July 2012. Specifically, [Mr.
Mason] would be able to function atight-duty capacity, exerting up to 20 pounds of
force occasionally or 10 pounds of force frequently.”

Dr. Mehta’s report also includegveral additional observationatiReliance may have relied
upon, but did not cite iits denial letter:

e Mr. Mason suffered from hepatic hydrothoi@dating back to 2009. DE€esario indicated
that Mr. Mason also had ongoing hepaticeghalopathy (which can cause cognitive
difficulties) but it is not “clearly” réerenced in the medical records.

e Mr. Mason reported fatigue, bobt neurological issues.

e Based on the timeline of his medical recofdse could infer that [Mr. Mason] has
become sicker and sicker and at someatpads been unable to work” and that his
condition is a “disease withdolent progression,” but & Mr. Mason shows “little
disease on [his] liver biopsy.”

Reliance ultimately concluded that although Miason “had diagnoses and complaints,
there was no support of [his] claimed inabilidycontinue working as of July 2012 and beyond.”
Consequently, it denied long term beneéiter the Eliminatin Period had passed.

STANDARD OF REVIEW




28 U.S.C. § 1132(a)(1)(B) permits a benefigiaf an ERISA-governed insurance plan to
bring a suit to recovdyenefits due under thherms of the plan. IiMetropolitan Life Ins. Co. v.
Glenn, 554 U.S. 105, 110-11 (2008), the Supreme Cawmmarized the standard of review
employed by courts in suchiti (i) the court must conductde novo review of the
determination unless the plan pides to the contrary; (ii) ithe plan provides discretionary
authority to the plan administrator to make iblilify determinations, the court should instead
apply a deferential arbitrary and capricious standaréview; and (iii) ifthe plan administrator
is operating under a conflict of imest, the nature and extenttbét conflict must be “weighed
as a factor” in determining whether the p&aministrator abused his or her discretigse
Foster v. PPG Indus,, Inc., 693 F.3d 1226, 1231-32 (10th Cir. 2012). The weight to be given to
the plan administrator’s conflicf interest is necessarily caspecific, and is informed by the
severity of the conflict and éhclarity of the other factercontributing to the decisio@lenn, 554
U.S. at 117-19see Nelson v. Aetna Life Ins. Co., 568 Fed. App’x 615, 620-21 (10th Cir., June
18, 2014).

If a court determines that the arbitrary aagbricious standard applies, it will reverse a
determination on benefits only if it is nedipported by substantial evidence, the plan
administrator’s construction of policy languagainreasonable, or was made in bad f&b.
Grahamv. Hartford Life & Acc. Ins. Co., 589 F.3d 1345, 1357 (10th Cir. 2009). Under this
standard, a determination need not be thedresly logical resolution, but it must be
reasonably supported by the recadYdnce v. Sun Life Assur. Co., 294 F.3d 1263, 1269 (10th Cir.
2002).

The Court’s review is limitetb the materials compiled by the administrator in the course

of making its decision — that, i the administrative recorfiee Cardoza v. United of Omaha



Lifelns. Co., 708 F.3d 1196, 1201 (10th Cir. 2013). A caxgmsiders only the specific grounds
upon which the administrator relied in the admsiirative denial of benefits, not alternative
justifications that the administiax could have, but did not, rely updgoradiey v. Owens-I|I.
Hourly Employees Welfare Ben. Plan, 686 F.3d 1135, 1141 (10th Cir. 2012).

Here, the Policy grants Reliance discretionary authority to interpret the Policy and
determine eligibility for benefits. The partiegthfore agree that the arbitrary and capricious
standard applies.

ANALYSIS

Mr. Mason contends that Reliegis denial of long term dibdity benefits on the basis
that Mr. Mason was not contially totally disabled dung the duration of the 364-day
Elimination Period was arbitragnd capricious. Particularly, laégues that Reliance (1) did not
properly interpret or apply the terms of the Ppknd (2) did not fully reiew or properly weigh
the evidence.

A. Interpretation of the Policy Language

Mr. Mason argues that Relianogsinterpreted two Policy tersn(1) “Total Disability,”
as that term is defined during the Elimiion Period and (2) “@ular Occupation.”

There is no dispute that the Policy graR&diance “the discretionary authority to
interpret the Plan and the insurance policy ardetermine eligibility for benefits.” Where, as
here, an insurer is also the plasiministrator, a court will wgh that conflict of interest in
determining whether an interpretation of terim a policy is arbitrary and capriciolseber v.
GE Group Life Assur. Co., 541 F.3d 1002, 1011 (10th Cir. 2008 Conkright v. Frommert,
599 U.S. 506, 527-29 (201(jirestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 956-57

(1989). An interpretation of the terms in a piamrbitrary and caprious if it unreasonable



based on the plain language in the plan, madadhfaith, or severely undermines the policy
concerns underlying ERISAorix v. Ball Corp., 862 F.2d 1428, 1429 (10th Cir. 1988
Adamson v. Unum Life Ins. Co. of Am., 455 F.3d 1209, 1214 (10th Cir. 2008)nstler v. First
Reliance Sandard Life Ins. Co., 181 F.3d 243, 249 (2d. Cir. 1999).

1. “Total Disability” during the Elimination Period

Mr. Mason first argues that Reliance misipteted the language of the Policy and failed
to treat a Partial Disability or Residual Dodety during the Elimination Period as a Total
Disability. The relevant Poljcclause reads as follows:

“Totally Disabled” and “Total Disability’"mean, that as a result of an Injury or
Sickness:
(1) During the Elimination Period, an Insured cannot perform the material
duties of his/her Regular Occupation;

(a) ‘Partially Disabled’ and ‘PartidDisability’ mean that as a
result of an Injury or Sickness an Insured is capable of
performing the material duties his/her Regular Occupation
on a part time basis or sometbé material duties on a full
time basis. An Insured who is partially disabled will be
considered Totally Disabled, except during the Elimination
Period;

(b) ‘Residual Disability’ means beg Partially Disabled during the
Elimination Period. Residual Dibaity will be considered
Total Disability; and

(2) After the Elimination Period, an $ared cannot perform the material
duties of any occupation..?

Mr. Mason focuses on the provisions of subagaaph (1)(b). He argues that under this
provision “Residual Disability” ishe equivalent of Partial Bability during the Elimination
Period, and that Residual Disabilisyexpressly defined as Tofisability. Thus, he argues, a
showing of only partiadlisability during the Eliminatioferiod suffices to entitle him to

benefits.

2 Notably, the Court’s review of the Policy iine record reveals nolwr instance of the
term “Residual Disability” being used in anotlpgovision. Whatever purpose the Policy has in
addressing the concept of a “Residual Disabilitlg¢’ quoted text appearstie the entirety of it.

9



Reliance offers no interprdtan of sub-paragraph (1)(lmor argues why it does not
apply here. Instead, it focusass sub-paragraph (1)(a)’s staternirat Partial Disability is
treated as being Totally Disa&ldl, except during the Eliminatid?eriod. Reliance’s application
of this Policy provision is, howevea bit unclear. It informed MMason that he was not entitled
to benefits because he could not show Total Disability at the time he ceased working, but
Reliance never addressed whether it consideraddbe Partially Disabled or what it believed
the Policy required in such circumstance. Thik laf clarity is highlighted in a footnote in
Reliance’s Responsive brief that reads “Becauseuie determined that Plaintiff was capable
of performing all the materialuties of his occupation on a full time basis, he cannot be
considered totally disablemt partially disabled.” (Emphasis added.) In actuality, Reliance
determined that Mr. Mason’s medicaktords did not show that he wasableto perform all of
hisduties as of the time he ceased working (orthat advent of the 364-day Elimination Period)
—i.e. that he was not totally disabled.

The Policy provision at issue ¢ércular, arguably inconsistg and the Court finds its
meaning perplexing. Indeed, every interpretatiat the Court has examined runs afoul of one
or more general rules for coatt interpretation. Two obviowgpproaches aiustrative.

If one begins with subsection (1)(b), thetfsentence could be read as a definition of the
term “Residual Disability,” establishing thidiat term is synonymous with the phrase “being
Partially Disability during the Elimination Ped.” Applying the reflexive property, one could
thus substitute one phrase for tiker in the second sentencgDbf(b), causing that sentence to
read “Being Partially Disabled during thér&ination Period will be considered Total
Disability.” This would allow Mr. Mason to qu#i for benefits merely by showing that he was

partially disabled during the Elimination PerioBut, of course, this statement directly

10



contradicts the final sentence of subsection (ly¢ajch clearly states that an insured who is
Partially Disabled during the Elimination Periodnist considered to be Totally Disabled. Thus,
this construction runs afoul tiie canon that the Court shouldwtrio construe contract terms
harmoniously with each other, avoiding inconsistencies.e.g. Bledsoe Land Co. v. Forest Qil
Corp., 277 P.3d 838, 846 (Colo.App. 2011).

Alternatively, attempting to read the last samte of subsection 1(apd all of subsection
1(b) in harmony could entail conforming the lati@the former. According to sub-paragraph
(2)(a), a claimant who has only a Partial Disigbis treated as ihe or she had a Total
Disability, except during the Elimination Periodihe first sentence of subsection 1(b) equates
“Residual Disability” with “Patial Disability during the Elimiation Period.” Perhaps the
second sentence of subsection 1(b) thus intendsstinguish itself temporally from the
preceding sentence. In other words, the sesentkence of subsection 1(b) should be understood
to mean “[After the Elimination Period has expifjeResidual Disability will be considered Total
Disability.” Such a construain brings subsection 1(b) intorn@ony with subsection 1(a), but to
a fault. Construed in this way, subsection Hils nothing of significance: its first sentence
simply sets up a definition, and its second sardgerpeats precisely the same concept embodied
in the last sentence oflssection 1(a) — that Partial Disabilitiyring the elimination period is not
Total Disability. This violates the traditional @anof construction that the Court should avoid
contractual interpretations thegnder a provisin superfluousld. (It also requires the Court to
read a prefatory phrase into the second sentfrggbsection 1(b) that does not exist.)

Because there is no clear meaning to the provisions found in subsection 1(a) and 1(b), it
is incumbent upon Reliance to construe thoseigians and, more importantly, to articulate

what that construction is. Thoairrent record does not reflect @her Reliance did so (and if so,
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how it construed those provisionslhe issue is one of significanaegs it may be that Mr. Mason
could arguably qualify for benefitepartial disability, rather thatotal disability, is all that is
required. Accordingly, vacatur of Reliance’s#on and remand for further consideration is
required.

2. “Regular Occupation”

The Policy defines “Regular Occupation™#se occupation the Insured is routinely
performing when Total Disability begins. Wall look at the Insured’s occupation as it is
normally performed in the national economy, andthetunique duties performed for a specific
employer for a specific location.”

By its terms, this provisiodoes not require Reliance to cales unique aspects of Mr.
Mason’s job. A vocational rebditation specialist consultede¢hJ.S. Department of Labor’s
Dictionary of Occupational Tiéls and determined that, irethational economy, Mr. Mason’s
position was most closely identified as a “saleisAse promoter” or a “sales engineer.” A
“sales-service promoter” is one who “promotales and creates goodwill for firm’s products by
... touring country, [and] making speeshat retail dealer conventions.”

Mr. Mason contends that Reliance’s coltetion of the Department of Labor’s
Dictionary of Occupation Titles was arbitraagid capricious because Reliance’s choices of
comparative occupations — sales service prodddrsales engineer — were not comparable to
his job? The thrust of his argument is that Reliaeceed in failing taconsider that his job

required extensive travel.

% A “sales engineer” sells electronic produatsl @rovides technical seces to clients. The

Court agrees that this is teubstantially reflective of MiMason'’s job, although he has an

engineering background. However, becausdesservice promoter” is, for purposes of

analyzing Mr. Mason'’s claim for benefits, a sufficient description ®fdh, the Court does not
| consider this discrepancy material.
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Travel is clearly included in the definition séles-service promotéitouring country”),
and the record reflects that Reliance heastlgsidered Mr. Mason’s need to travel. For
example, Dr. Mehta observed that “Mr. Masos hraveled extensivelys part of his job
requirements.” Therefore, the Court finds tRatiance was not arbitrary and capricious in
interpreting or applying the Polidanguage with regard to MMason’s material duties.

Mr. Mason nevertheless cemids that, despite the lRy’s language, Reliance was
nevertheless required to consider the unique duties of hispiafe He directs the Court to
cases requiring considerationatlaimant’s individual dutiessee Bishop v. Long Term
Disability Income Plan of SAP Am., Inc., 232 Fed. App’x 792, 795 (10th Cir., May 7, 2007);
Caldwell v. LifeIns. Co. of N. Am,, 287 F.3d 1276, 1282 (10th Cir. 200R)tdler, 181 F.3d at
252;Rodden v. Jefferson Pilot Fin. Ins. Co., 591 F.Supp.2d 1113, 1124 (N.D. Cal. 2008).
However, these cases did not involve plansspatifically defined “Regalr Occupation” as the
job as it is normally performed in the national economy. Under the Policy’s terms here, Reliance
is expressly not mquired to considelr. Mason’s particular dutiesThus, the Court is not
persuaded by Mr. Mason’s argument. Realga construction of Mr. Mason’s Regular
Occupation was therefore narbitrary and capricious.

B. Evidentiary Analysis

Mr. Mason argues that Relieendid not properly consider, W, interpret, or apply the
evidence presented, and, thus, denial of bengéitsarbitrary and capious. Specifically, he
complains that Reliance did not give due dramlthe evidence of: (a) his symptoms and the
progressive nature of his illness; (b) statembgthis colleagues regarding his ability to perform

his job; and (c) the finding of ¢hSocial Security Administratiai8SA) that Mr. Mason'’s iliness
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rendered him disabled and unable to work. Thert understands this argument to be that
Reliance’s denial of benefits wast supported by substantial evidence.

Under an arbitrary and capricious stama court examines only whether a plan
administrator’s denial of benefits was reasble in light of the available evidenégigene S. v.
Horizon Blue Cross Blue Shield of N.J., 663 F.3d 1124, 1133 (10th Cir. 201A)court may give
less deference to a denial of benefits ifpplen administrator was opsing under an inherent
conflict of interest, and a lack of substangaldence to support findings may make a denial
unreasonableéddamson, 455 F.3d at 1212-1Fought v. Unum Life Ins. Co. of Am., 379 F.3d
997, 1002-03 (10th Cir. 2004Bjshop, 232 Fed. App’x at 795. Substantial evidence is evidence
which a reasonable mind might accept as adedoatgpport the conclusion reached — it is more
than a scintilla but less than a preponderaRekstad v. U.S. Bancorp., 451 F.3d 1114, 1119-20
(10th Cir. 2006)

There is no requirement that a plan admiatstr scour every singlrecord, medical or
otherwise, pertaining to a clai@aither v. Aetna Life Ins. Co., 394 F.3d 792, 806-07 (10th Cir.
2004). Courts may not impose requirements on plamrastrators to givgarticular evidence
certain weightBlack & Decker Disability Plan v. Nord, 538 U.S. 822, 834 (2003). A plan
administrator is not required, fexample, to give special weigtat the opinions of a claimant’s
treating physician.d. at 833. However, plan administratorge aequired to consider and credit a
claimant’s relevant and reliable evidence, and a faitudo so may serve as indicia that denial
of benefits was unreasonabf&ldwell v. Life Ins. Co. of N. Am., 287 F.3d 1276, 1282 (10th Cir.
2002). A plan administrator cannot ignore readiilable informatin pertaining to the
claimant’s ability to do his job, particularly whémere is little evidence in the record to refute

the claimant’s positiorGaither v. Aetna Life Ins.Co., 394 F.3d 792, 807 (10th Cir. 2004).
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Moreover, evidence that a claimant is unablpadorm his job need not be furnished by a
medical professional twarrant consideratioriRekstad, 451 F.3d at 1121.

By means of illustration, although a plan adisirator need not accept all opinions of a
claimant’s doctors, it may be unreasonable feradministrator to credit the opinion of its own
doctor who reviewed records over opinions l@aating physicians withowufficient explanation.
See Zhou v. Metro. Lifelns. Co., 807 F.Supp.2d 458, 473-74 (D. Md. 2011). It may also be
unreasonable for a plan administrator to disreég@nmedical evidence, such as letters from a
claimant’s family, or for a plan administratorftl to contact an empyer to learn the reasons
for a claimant’s leave of absence from wdRkkstad, 451 F.3d. at 112XGaither, 394 F.3d at
806.

With these legal standards in mind, theu@ turns to the evidence considered by
Reliance relative to the Elimination Periodwy 2012 through July 2013. Reliance’s inquiry
was whether Mr. Mason could perform the matetigies of his regulgob as it is typically
performed in the national economy. Relianceason for denying Mr. Mason benefits was that,
although Mr. Mason had physical impairments befand after the Elimination Period, the
evidence did not show Total Disability begimgp when he stopped working and continuing
throughout the Elimination Period.

Pursuant to Reliance’s own definition, Mr. Mason would be required to present sufficient
evidence to show that he was bleato perform the material dus®f a “sales service provider.”
Those duties are: (1) promoting sales gaddwill by preparing dispiss; (2) touring the
country; (3) making speeches at conferencessadyindividual merchants on ways to increase
sales; and (4) in some instances posegsand calling upon technical and engineering

knowledge. Physical requirements includenidti carrying, pushing, guulling up to 20 pounds

15



occasionally and 10 pounds frequently as well galeg walking or standing. Implicitly, the job
also requires regular cognitive functioning.

The Court therefore examines whether theubstantial evidence the Mr. Mason was
capable of performing these duties. To suppodetsal of benefits, Reliance primarily relied
upon the opinions of Dr. Mehta, who performetiedical record review, but did not examine
Mr. Mason.

First, Dr. Mehta made several findings tethto Mr. Mason’s agnitive abilities which
the Court presumes suggest tBat Mehta assumed Mr. Mason svstill able to perform the
non-physical aspects of his job: namely, dragyam his technical knowledge to represent his
company at conferences, making speeches, amghing products. Dr. Mehta’s report does not
address these duties specifically, but condutiat Mr. Mason did not suffer any cognitive
deficiencies as a result of his physical illnesseso finding, Dr. Mehta acknowledged that, in a
July 11, 2013 letter, Mr. Masonteeating physician, Dr. Cesario states that Mr. Mason suffered
from “hepatic encephalopathy which causes cognitive changes which would make [Mr. Mason]
an undependable employee.” Dr.Mehta does ppear to dispute that hepatic encephalopathy
causes cognitive difficulties. However, he finds that Dr. Cesario’s diagnosis should be
discredited because she did not report hepatiemralopathy in any of her previous clinical
notes, and the diagnosis does oibierwise appear in Mr. Masanpast medical records. Dr.
Mehta’s finding, however, either ignores osmigards an August 21, 2012 form completed by
Dr. Cesario, on which she reported that Mr.gigia suffered from “severe fatigue, hepatic

encephalopathy/ slowed ftking, frequent volume overload.”

* Reliance dismisses this report because Dr.@edaes not state exactly when these symptoms
occurred. The Court finds this b unreasonable, given that thpa lists the date of the last

visit as March 2012 and the next visit as@berr 2012, suggesting that these symptoms were
occurring sometime during this time frame. Moreover, the Court notes that Reliance was willing

16



Dr. Mehta acknowledges letters of support filgim Mason’s colleagues that also attest
to Mr. Mason suffering cognitive deficits. Reliance and Dr. Mehta dismissed this evidence,
however, because it was “not substantiatestdan any of the objective medical records.”
Second, Dr. Mehta’s statement that there amnedical records supporting cognitive difficulties
is misleading. For example, in August of 2012 Desario reported “slowlethinking,” in June
of 2013, she noted that Mr. Mason experiencethiared mental stateand in July of 2013,
she opined that Mr. Mason’s cognitive difficeki likely make him an undependable empldyee.
Moreover, objective medical evidence is not mseeily required, especially to demonstrate
subjective symptoms.

Second, Dr. Mehta concluded that Mr. Masiich not suffer from significant physical
impairments that would hinder his ability to perh the material duties diis job, particularly,
the frequent standing and waikj that was required. ParticulgrDr. Mehta concluded that Mr.
Mason’s only physical symptom was fatifuBr. Mehta does not address other reported
symptoms, particularly, Dr. Cesario’s OctobeRQ12 visit notes reporting that Mr. Mason “has
struggled with frequent nausea and severas\eglling.” Dr. Cesari@lso noted Mr. Mason’s

suppressed immune system that made him suskefimfections, making travel or attendance

to assume that Dr. Cesario’s statement that\Mi&ison “has been travelly extensively,” which
the Court finds to be equally, if not more, vaguéerms of identifying a temporal context, was
applicable to the EliminatioReriod. Reliance cannot presuminae frame in one instance, but
refuse to do so in another.

® The Court recognizes that these reports were made by Dr. Cgsecifically in support of Mr.
Mason’s receipt of long-term disability benefitather than as contemporaneous observations
made during normal treatment of Mr. MasonvBigheless, they astill medical evidence
specific to Mr. Mason’s abtly to perform his job.

® Dr. Mehta identifies reported “muscle-wastingtit discredits it because Mr. Mason appeared
to remain a constant weight. The Court htkelconcern for whether not Mr. Mason was

likely affected by muscle-wasting, however, agdes not appear pertirteio his ability to

perform any of the material tles of his occupation, most which required minimal physical
strength.
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at meetings or large convemtis impractical. These symptoms would presumably affect Mr.
Mason’s ability to frequently stand, vkaimake speeches, and promote LSI products.

The Court finds the analysis #inou v. Metropolitan Life Ins. Co., 807 F.Supp.2d 458,
particularly useful. There, the court determiriealt the denial of befies was arbitrary and
capricious under similar circumstzes to those presented hereZhou, the claimant sought
long-term disability benefits for depressivedlider that caused him to experience headaches,
dizziness, and insomnia, and made concentratiigmemory difficult. The plan administrator
denied benefits on the basis tha claimant failed to presestfficient evidence that he could
not perform the duties of heeccupation. The court found the denial was unreasonable
because the insurer failéa “fully and fairly consider thenedical opinions and diagnoses of
Plaintiff's treating physicians or conduct an independent meei@ahination.” Particularly, the
court noted that when a claimant’'s symptares largely subjective, an independent medical
exam is especially warranted. Moreover, the tooncluded that it was not reasonable for an
insurer to rely on the fact thtitere were no acute changes indl@mant’s status and that the
claimant was described as “stable,” becauisedidl not necessarily pertain to whether the
claimant was able to worka Mr. Mason'’s case, Reliancdiesl upon highly similar facts,
including that Mr. Mason’s diseasvas stable and that he did poésent objective evidence of
somewhat subjective symptoms, such@mdive problems. Reliee, like the plan
administrator irzhou, also accepted the findings of a mwving doctor who did not perform an
independent medical examination oveode of the claimant’s doctors.

The Court additionally finds Dr. Mehta’s conclusion that Mr. Mason was able to travel,
which was required by the duties of his Reg@acupation, particularlproblematic. Dr. Mehta

relies heavily on his determinati that Mr. Mason coulstill travel as of July 2012. In fact, he
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expresses his belief that Mr. Mason’s represdemtdhat he could notdrel was insincere at
least three times throughout his report. For exanipt. Mehta noted thallr. Mason “traveled
continuously without any specific impairmenithaugh he alleges he cannot travel for work,”
“demonstrated the ability to travel,” and “alledkat he has been unable to travel and unable to
meet his demanding work schedule. Howeves racords indicate over several years that he
continues extensive travel, includietgctive travel . . . if he ignable to ravel for work, | cannot
foresee how he could make the argument tha tell enough to travdbr social purposes.”
Dr. Mehta based these statements findings segynentirely on Dr. Cesario’s notes from a
December 2012 visit with Mr. Mason, in which shdicated that he “haseen travelling quite
extensively.” There is no inditan, however, as to what tingeriod “has been” refers to, and
other evidence suggests that Dr. Cesaareference to “has beeratrelling” was related to travel
by Mr. Mason some months prito the start of the Elimation Period. Particularly, Mr.
Mason’s frequent flyer account show a shadeprease in travel geaning in mid-2012. Dr.
Mehta also cited the fact thilr. Mason travelled to South America on sabbatical in 2010 as
evidence contradicting Mr. Mason’s claimed inabitiytravel. The Court finds that this trip
bears no weight, given that it e/gaome two years before Mr. Mason stopped working. Given the
degree to which Dr. Mehta reliech his conclusion that Mr. Mas could in fact travel, which
the Court finds is not based on substantial exidea remand is necessary to allow Reliance to
re-evaluate Mr. Mason'’s ability toavel from July 2012 through July 2013.

In sum, Dr. Mehta did not challenge timajority of Mr. Masa’s doctors’ physical

diagnose5 rather, he suggests that as they relatdrtaVlason’s ability to perform the duties of

" The Court does not discount Dr. Mehta’s cautigrstatement to the effect that courts should
avoid assuming that a claimant is unablevtok based only on seemingly severe diagnoses.
However, in this case there is some indmatihat Mr. Mason’s diagnosed conditions did result
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his job beginning in July 2012, nothing rendek&d Mason unable to work. The Court,
however, finds this somewhat inconsisterttvidr. Mehta’s recognition that Mr. Mason has
become “sicker and sicker.” Ultimately, Dr. hta concluded that as of July 2012, Mr. Mason
could still perform light-duty work, icluding lifting up to 20 pounds of foréeDr. Mehta did

not, however, address Mr. Masoffégigue and how this mighffact his ability to perform
“light-duty work,” nor did he opie as to whether Mr. Mason svaapable of regularly working

full days. Moreover, Dr. Mehtdoes not explain why he reject Dr. Cesario’s somewhat
contradictory conclusion: that Mr. Mason wasyocépable of performing fully sedentary work
(that is, lifting no more than 10 pounds), that Mr. Mason should only sit or stand for some 1-3
hours per day, and that he required frequent bréékeertheless, Reliance accepted Dr. Mehta’s
findings over Dr. Cesario’s wibut explanation and the Cowednnot find that alone, these
findings constitute substantial evidence to support a denial of benefits.

As an additional matter, Mr. Mason contetlolst Reliance was required to consider the
fact that the SSA granted hisach for disability benefits. Thagh the Court is persuaded that
Reliance’s failure to properly weigh the evidersupplied by Mr. Mam warrants remand, to the
extent that the question of whether Reliance massider that the SSA’s decision to grant Mr.
Mason’s claim might arise on remand, the Coddrasses, and rejects, it. Reliance need not
place significant weight on the fact that Mr. Maswvas eligible for social security given the
different standards and requirengtiiat are necessary for sodaturity benefits versus long-
term disability benefits as presmed by the particulgprovisions and definitions of Mr. Mason’s

Policy. See Nord, 538 U.S. at 833-34.

in physical and cognitive symptoms that webhinder Mr. Mason’s ability to perform the
material duties of his job, whidReliance must consider on remand.

® The Court is unable to determine etkabow Dr. Mehta reached this opinion.
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Here, whether Mr. Mason experienced ctigeideficienciescould perform only
sedentary work (and for how long he could do s, @ould travel all relatdirectly to material
duties of his Regular Occupation, even as Reéatefines that occupation. Reliance’s dismissal
of evidence of symptoms and limitations esprced by Mr. Mason during the Elimination
Period was precursory, and theidocannot say that the dahiwas otherwise supported by
substantial evidence. Therefore, for the foragaeasons, the Court finds that Mr. Mason has
demonstrated that Reliance’snil of benefits is not supped by substantizvidence and
therefore was arbitrary and capricious.

V. CONCLUSION

The Court reverses and remands for deteatron by the plan administrator, and with
instructions to articulate the interpretation giverPolicy terms, fully consider the evidence that
was readily available, particulgras it relates to Mr. Masonability to perform the material
duties of his occupation from July 2012 — Julft20Judgment shall enter in favor of Mr. Mason
vacating Reliance’s denial of benefits anchamding for further consideration, and the Clerk
shall thereafter close this case.

Dated this 30th day of September, 2015.
BY THE COURT:

Drosce 4. Fhcag,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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