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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 14-cv-01527-M SK-KM T

DYNARESOURCE DE MEXICO, SA.deC.V.; and
DYNARESOURCE, INC;;

Plaintiffs,
V.
GOLDGROUP RESOURCES, INC.,

Defendant.

OPINION AND ORDER DENYING MOTION TO DISMISSAND DENYING MOTION
FOR SUMMARY JUDGMENT

THISMATTER comes before the Court pursuanthe Plaintiffs DynaResource De
Mexico (“Dyna Mexico”) and DynaResoeg, Inc.’s (“Dyna USA”) Objection§# 36) to the
Magistrate Judge’s Augu7, 2015 Recommendati¢# 36) that the Defendant’s (“Goldgroup”)
Motion to Dismisg# 23) be granted; and the Plaintiffs’ Motion for Summary Judgr¥eg9),
Goldgroup’sresponsggf 31), and the Plaintiffs’ reply# 32).

FACTS

According to the Amended Complai#t19), Dyna Mexico is engaged in gold mining
operations in Mexico. In September 2006, Difexico and Goldgroup entered into an Option
Agreement that permitted Goldgroup to obtairtaup 50% equity stake in Dyna Mexico in
exchange for making periodic capital contributibmshe business. Goldgroup exercised that

option in 2011, obtaining its 50% equity, and iladitself of the opportunity to appoint two of
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the four members of Dyna Mexico’s Board ofé&xitors (those four boardembers then jointly
appoint a fifth).

Goldgroup complained that Dyna Mexico’s President has, since April 2012,
circumvented the Board of Directors andgeeded to conduct Dyna Mexico’s operations
without the input of Goldgroup ats appointed DirectorsMost significantly, in May 2013,

Dyna Mexico purportedly convedea “shareholder’s meeting”ithout informing Goldgroup or
their affiliated Directors, at which Dyna Mexico edtto issue additional shares of its stock to a
related entity, Dyna USA, ostensibly in excharfor Dyna USA forgiving certain loans it had
made to Dyna Mexico. The effect of the isstanf additional stock diluted Goldgroup’s equity
stake from 50% to 20%.

In March 2014, Goldgroup filed a Demand fotbAration with the American Arbitration
Association, naming both Dyna Mexico angifa USA as defendants and asserting various
claims sounding in breach of contract aneldah of fiduciary duty, aomg others. Goldgroup
chose arbitration as the tribunal pursuaretms in the 2006 Option Agreement, and that
agreement’s Article 8.16 that states thatlf[aliestions or matters in dispute under this
Agreement shall be submitted . . . to bindingtaation.” Under the terms of that Agreement,
such arbitrations are requiredlie conducted in Denver, Colorado.

On May 30, 2014, the Plaintiffs commenceditisant suit in thiourt. Reciting the
above facts, more or lessethargue that the Option Agreent expired upon the parties’
complete compliance with its terms2011 — upon Goldgroup making the final scheduled

capital contribution and receivintg 50% stake in Dyna Mexice and thus, that the agreement



and its arbitration claus&e no longer operatie The Plaintiffs alsolkege that, on their face,
Goldgroup’s claims arise out of “an apparpatver struggle among shareholders,” not out of
any provisions of the Option Agreement. Piaintiffs contend thahese disputes are
amenable to resolution in onerore of eight lawsuits currently pending between these parties
in Mexican courts and that Goldgroup has spedificieferred to these proceedings in the past.

The Plaintiffs assert fouraims here, three of which seedfsecific declaratory relief: (i)

a declaration “that the Fedéf@ourt . . . in Mexico has Exclusive Jurisdiction overRes’ (the
res being Golgroup’s claims, appats); (ii) a request for a stagf the Denver arbitration and
an injunction against Goldgroup continuing to saghtration of the claims pending a decision
by the Mexican courts; (iii) a desgiation that Goldgroup’s claimseanot arbitrable because they
do not arise under the Option Agreement; anddideclaration that “by its Actions and
Statements, Goldgroup has Waived, Forfeited,iafestopped from Compelling Arbitration,”
which is essentially an argument for judie@stoppel. The Plaintiffs invoke the Federal
Arbitration Act (“FAA”), 9 U.S.C. 8§ 2t seqg., as the basis of such claims.

Goldgroup moved to dismigg 23) the claims for lack of subject matfarisdiction,
arguing: (i) there is no diversity of citizenshiptween the parties because there are foreign
entities on both sides of the dispute, 28 U.S.€332(a)(2); and (ii) theris no basis for federal
guestion jurisdiction because the FAA does Bobgnize claims seeking to halt or avoid an
arbitration. The Court referratis matter to the Mgistrate Judge for a recommendation, and on
August 27, 2015, the Magistrate Judge issued a Recommen@ai@nthat Goldgroup’s

motion be granted. The Plaiifd filed timely Objectiong# 37) to that Recommendation.

! Indeed, the Plaintiffs contend thapon becoming a shareholder, Goldgroup became

bound to Dyna Mexico’s bylawsyhich prohibit foreign shatelders from “invok[ing] the
protection of his/her/its governmghalthough it is not clear howhis provision would apply to
Goldgroup, a Canadian entity, seekargitration in the United States.
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Separately, the Plaintiffs mower summary judgmer(t 29) in their favor on all of their
claims.

ANALYSIS

A. Motion to dismiss

Because the Plaintiffs object to the Reooendation, the Court reviews the Motion to
Dismissde novo. Fed. R. Civ. P. 72(b).

As the party invoking federal subject mattie Plaintiffs bear the burden of
demonstrating that sugtrisdiction exists.Salzer v. SSVI Health Care of Oklahoma, Inc., 762
F.3d 1130, 1134 (1bCir. 2014). Goldgroup’s motion to dismiss under Fed. R. Civ. P. 12(b)(1)
is a facial challenge to the Plaintiffs’ contentipasd thus, the Court treats all of the allegations
in the Amended Complaint as truBueblo of Jemezv. U.S, 790 F.3d 1143, 1146-47 & n. 4 {10
Cir. 2015).

The Plaintiffs do not appear to dispute tti@ersity jurisdiction is lacking pursuant to 28
U.S.C. § 1332(a)(2)But see Gschwind v. Cessna Aircraft Co., 232 .3d 1342, 1345 ({@ir.

2000) (assuming, without decidingatitourt lacked diversity fisdiction over suit between
foreign plaintiff and both domestand foreign defendants). Thuke sole question before the
Court is whether the Plaintiffs have validhwoked a claim arisingnder a federal statute
pursuant to 28 U.S.C. § 1331.

As a preliminary matter, the Court observest the Plaintiffs seek relief exclusively in
the form of declarations. The Declaratory JudgiAct, 28 U.S.C. § 2201(a), permits the Court
to grant such relief in appropriate cases,dnés not automatically confer federal question
jurisdiction on the Court when invoked. Whas,here, a declaratory judgment action is

commenced by the plaintiff in defense to an actwalnticipated action byjhe defendant, federal



guestion jurisdiction exists the suit by the declaratory judgntedefendant would arise under
federal law. Cardtoons, L.C. v. Major League Baseball Players Assn., 95 F.3d 959, 964 (10

Cir. 1996). The claims in Goldgroup’s Demand Agbitration do not invoke federal law, and
thus, the Plaintiffs may not rely upon federal sftan jurisdiction arising under the Declaratory
Judgment Act.

That leaves the Plaintiffs to rely on thAA. As the Supreme Court pointed out, the
FAA “is something of n anomaly in the field f&deral-court jurisdictin. It creates a body of
federal substantive law estalblisg and regulating theéuty to honor an agreement to arbitrate,
yet it does not create any independent fdelpastion jurisdiction under 28 U.S.C. § 1331.”
Moses H Cone Mem. Hosp. v. Mercury Const. Corp., 460 U.S. 1, 25 n. 32 (1983mage
Software, Inc. v. Reynolds and Reynolds Co., 459 F.3d 1044, 1048 n. 6 {1Cir. 2006).
However, these cases are generally ones intergr€hapter 1 of the FAA, a section that deals
generally with requests by a party to caha reluctant adversary to arbitratéee e.g. 9 U.S.C.

8 3 (allowing courts to stay litigation pendingosuission to arbitration); 9 U.S.C. § 4 (allowing
petition to court to compel pgrto submit to arbitration).

The Plaintiffs argue that they are instéagbking a provision of Chapter 2 of the FAA,
specifically 9 U.S.C. § 203, which states ttaat action or proceeding falling under [The
Convention on the Recognition and Enforcenwdritoreign Arbitral Awards of June 10, 1958,
often referred to as the “New York Conventipahall be deemed to arise under the laws and
treaties of the United States.” In otlvesrds, a claim cognizable under the New York
Convention is a claim over which federal aims jurisdiction woudl lie. The New York

Convention provides, among other thingsittiihe court of a Contracting St&teshen seized of

2 The U.S., Mexico, and Canada ares@hatories to the New York Convention.
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an action in a matter in respect of which the psitti@ve made an agreement [to arbitrate], shall,
at the request of one of the parties, refer thiegsato arbitration unless it finds that the said
agreement is null and void, inagp#ve or incapable of being germed.” 21 U.S.T. 2517, Art.
II, 8 3. Generally, to invoke the New Yo@ionvention, a claim: (i) must involve a written
agreement to arbitrate; (i) must provide fdoization in the territory of a signatory to the
Convention; (iii) must involve subject matter timtommercial; and\{) cannot be entirely
domestic in scopeSmith/Enron Cogeneration Ltd. Partnership, Inc. v. Smith Cogeneration
Intern., Inc., 198 F.3d 88, 92 (2d Cir. 1999). At least on their face, the Plaintiffs’ claims meet all
four requirements: they invoke the written Option Agreement and its arbitration clause, that
clause calls for arbitration in the U.S. whisha signatory to the Convention, it ostensibly
involves issues of title to sectyriand management of a commer@aterprise and it is between
entities from different nations. Arguably, thieyoke Art. 1, § 3 of the New York Convention -
the Plaintiffs seek a determination that theiparshould not be referred to arbitration because
the Option Agreement is “inoperative.”

In response, Goldgroup citesadine of cases in which casrhave generally refused to
treat actions seeking to stayhmeatened arbitration as ang under the New York Convention
in particular or the FAA generally. €seminal case invoked by both Goldgroup and the
Recommendation igiternational Shipping Company, SA. v. Hydra Offshore, Inc., 675 F.Supp.

146 (S.D.N.Y. 19875. There, in a fairly disnguishable factual contekthe court explained that

3 Both the parties and the Nfiatrate Judge recogmed that the Second Circuit and, more

specifically, the Southern Disttiof New York, are the epictar of disputes over matters
involving international arbitratioand thus, authority from thoggrisdictions are particularly
persuasive on these issues.

4 The plaintiff had contracted to purchasship from the defendant, but the defendant
withdrew from the deal and attempted to sedl ship to a third party. The plaintiff invoked
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“actions covered by the Convention are thosehich the party invoking the Convention seeks
either . . . to compel arbitration or the erfment of an arbitral award. . . . Because this case
involved neither an action to comparbitration nor enforcement ah arbitral award, the Court
found that it did not have subject matfignisdiction pursuant to the Convention.d. at 153.
The Second Circuit, idicta, affirmed that conclusion, statingatithe trial court “appropriately
rejected” the plaintiff’'s attentgo invoke jurisdiction via & New York Convention. 875 F.2d
388, 391 n. 5.

The Recommendation also relies up@public of Ecuador v. ChevronTexaco Corp.,
376 F.Supp.2d 334, 349 (S.D.N.Y. 2005). The factual posture of that case defies easy
summarization; it is sufficient tobserve that the defendant andipliff entered into a contract
containing an agreement to arbitrate. Apdig eventually arose and the defendant filed a
Demand for Arbitration. The gintiff commenced suit in s&tourt seeking to halt the
arbitration proceedings, and the defendantonead the action to federal court. The caug
sponte examined its own subject matter jurisdiatidinding that it “wouldhave federal question
jurisdiction over the subject mattef this action if the actiowere governed by [the New York
Convention].” 376 F.Supp.2d at 347. It noted tfdaintiffs do not request the Court to refer

the parties to arbitration, butther ask the Court to prevent drhtion,” observing that “[iJt is

arbitration against the defendantthe U.K. and apparently secured a pre-hearing order
enjoining the defendant frotransferring the ship. 675%upp. at 148. Then, somewhat
redundantly, the plaintiff commenced suit in th&lseeking to enjoin the defendant and the
other buyer from using, moving, or disposingtt# ship, apparently pding the arbitration
hearing. The U.S. court ultimately concluded ih&cked subject matter jurisdiction over the
request and dismissed the plditgiclaim. The defendant thesought Rule 11 sanctions against
the plaintiff, and the court,riding that the plaintiff had nosaerted any colorable basis for
federal subject matter jurisdiction, agreed grahted sanctions against the plaintiff.

Unlike the situationpresented here, idydra, the claim was one that sought to invoke
provisional equitable relief in &inipation of the arbitration helag, not a request seeking to halt
the arbitration itself.



not at all clear that an action seeking stedtef falls under the New York Conventionltl. at
348 (emphasis in original, internal quotes omdifteRelying on the Second Circuit affirmance of
Hydra, the court also explained tHiihere appears to be littler no basis in Second Circuit
case law for invocation of the New York Conventi. . . by a party seelgrto avoid arbitration,
rather than compel or aid itId. at 349.

Chevron is problematic, however. More recentlyGoel v. Ramachandran, 823
F.Supp.2d 206, 215 (S.D.N.Y. 2011), another judglenSouthern District of New York
suggested that tHdydra/Chevron line of cases are no longer persuas@eel explains that
“the Second Circuit has subseqtlg taken a broader view @irisdiction under the New York
Convention,”id., citing to a more recent ruling in the ongof@igevron dispute Republic of
Ecuador v. Chevron Corp., 638 F.3d 384, 391 n. 6 (2d Cir. 2011). In that I&tsavron case,
Chevron had demanded arbitration against Ecuaaeed on a treaty providing for such, seeking
a declaration that Chevron was not respondtnieertain environmental damage. Several
individuals who were not partiés the requested arbitration commenced suit seeking to halt the
arbitration, claiming that it could contraveagudgment they hadralady obtained against
Chevron. The trial court dismissed the suit orspligtional grounds and the plaintiffs appealed.
Although it affirmed the decision on other grountti® Second Circuit, in passing, remarked that
“[gliven the strong policy in favoof arbitration, and the lack efxpress authorization to stay
arbitrations under the New York @eention . . . Chevron assertatltourts lack the power to

stay [the] arbitration, That Bn open question in our Circuitlt. at 391 (emphasis added). In

a footnote accompanying this dission, the court elaborated:

Although dicta inlnternational Shipping Co. v. Hydra Offshore,
Inc. suggests that the New York @eention is enforceable only
where the party invoking its provims seeks either to compel
arbitration or to enforce an arlatraward, in light of the principle



that the Convention should be irgeeted broadly to effectuate its

recognition and enforcement purpgses conclude that the case

law applying the New York Convention and the federal policy

favoring arbitration apply whereamurt acts to protect its prior

judgments by staying incompatitdebitral proceedings otherwise

governed by the Convention.
638 F.3d at 391 n. 6 (citations and internal quoteted). This, then, would seem to undercut
the suggestion in cases liklydra andChevronTexaco that claims seeking only to stay an
arbitration categorically fall outsidbe scope of the New York Convention.

Even more recenthGRT Capital Group v. LS Capital, SA., 63 F.Supp.2d 367, 372-74
(S.D.N.Y 2014), appears to have completedSbuthern District of New York’s 180-degree
turn on this issu@. There, the defendant argued thae‘tmplementing legislation for the New
York Convention provides only three judicr@imedies: compellingrbitration, appointing
arbitrators, and confirming arbitration awards. Thus, according to SLS Capital, the Court lacks
jurisdiction to enjoin amrbitration proceeding.’ld. at 372. Ultimately rejecting this argument,
the court proceeded to trace thath set forth above, throubllydra andChevronTexaco and
Ramachandran andChevron, among others, and noted otheresam which the Second Circuit
had seemingly broadened the scope of federaidiction under the New York Conventiohd.
at 373-74. It concluded that all that was neagsism a federal court to have subject matter
jurisdiction over a claim arisg under the New York Conveati was that the claim invoked a
commercial dispute of international character waithagreement to arbitrate at issue — the same
elements fronBmith/Enron, supra. 1d. at 374. In other word§€RT Capital seems to reject the

contention that federal courisirisdiction under the New Yorkdhvention rises or falls based

on the_remedy being sought. Insteiachdicates that federal cdarhave jurisdiction to hear

> In fairness to the parties, the Court observesGRatCapital was decided on December

5, 2014, after the parties had completed brgetin Goldgroup’s Motion to Dismiss.
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claims seeking any form of remedy (including stalyarbitration) so long as the claim involves
an international commercial att@tion. There is no ambiguity the court’s conclusion: “[t]he
Court therefore may enjoin an arbitratiproceeding governed by the New York Convention
when the parties have not ere@ into a valid and binding attation agreement or where the
claims are not within the scopéan arbitration agreementld at 376.

Based on the foregoing, it is clear to thmu@ that the weight of authority has now
repudiatedHydra’s narrow view of the scope ofderal jurisdiction under the New York
Convention and has embraced a more expangex of federajurisdiction under the
Convention that includes claimseking simply to stay an arbitration. Accordingly, the Court
agrees with the Plaintiffs that GoldgroagMotion to Dismiss should be denied.

B. Motion for Summary Judgment

The Court then turns to the Plaintiffs’ kitan for Summary Judgment. That motion lays
bare, in extensive detail, the loagd contentious history of therpias’ association and a host of
arguments that the Plaintiffs have as to \ahyitration should not pceed and why Goldgroup’s
underlying claims lack merit. These issuas@mplex, and occasionally fascinating, and the
Court has equal parts envy and sympathy for the arbitrator who will ultimately entertain them.
But, for the reasons discussed below, the Couuisfihat it is appropriafer an arbitrator to
entertain them.

For several decades, the Supreme Courahasilated a strong deference to parties’
agreements to resolve disputea arbitration. In doingo, it has staked oetisy to describe (but
often difficult to implement) rules that defineetholes of courts and arbitrators in determining
whether a dispute is one that shobélitigated or arbitrated. Aan initial matter, “the question

of arbitrability — whether a [contract] creates &ydor the parties to arbitrate the particular
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grievance — is undeniably assiie for judicial determinatiofl.”AT & T Technologies, Inc. v.
Communications Workers of America, 475 U.S. 643, 649 (1986). In making the determination of
whether the parties have agreedgoitomit a particular grvance to arbitration, it is important that
the Court limit itself to the quesin of whether the dispute, on fege, falls within the scope of
the arbitration clause. The Court must not cagrside potential meritsf the underlying claims;
in other words, a “claim that [one party] haslaied the [contract] is to be decided, not by the
court asked to order arbitration, but asheties have agreeby the arbitrator.”ld. at 649-50.
Moreover, courts are to indulge anpresumption of arbitrability, sh that “an order to arbitrate
the particular grievance should not be denie@smlt may be said with positive assurance that
the arbitration clause is no susceptible of aarpretation that covethe asserted disputeld.

at 650 (“Doubts should be resolvedfavor of coverage”).

In short, then, the Court’s role is limitéo determining the threshold “question of
arbitrability.” See Howsamv. Dean Witter Reynolds, 537 U.S. 79, 83-84 (2002). That is a
determination that is “more limited in scopdd. Essentially, the Court’s function is to assess
two major issues: (i) whether the parties contrally agreed to arbisite disputes and (ii)
whether the arbitration clausearbinding contract appketo the particularype of controversy.
Seeid. at 84. Any other of the myriad questioassed by the Plairffs — whether Goldgroup
waived its right to proceed outside of a Mexidarum, whether it shoultle judicially estopped,
etc. — are questions for the arbitrattd. at 84-85 (indicating that defenses of waiver, estoppel,

etc. are issues for determination by the arbitrator).

6 AlthoughAT& T Technologies addresses these longstandiniggiples in the particular

context of labor relations — where the notion ¢ém@ative dispute resolotn via arbitration first
gained traction — these same principles arei@gpdb arbitration in all areas of the lasee e.g.
BG Group PLC v. Republic of Argentina, 134 S.Ct. 1198, 1206-07 (2014ijtifeg same principles
in context of international commercial arbitration).
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In order to fulfill its narrow duty to deteiine the threshold question of arbitrability, the
Court turns solely to the Option Agreementdeaiermine whether an sgement to arbitrate
exists) and Goldgroup’s Demand frbitration (to determine whethéhe claims fall within the
agreement to arbitrate). The first questioaasily answered: the Option Agreement, to which
Dyna Mexico, Dyna USA, and Ggroup are all named partiegntains an express provision
stating that “All questions or matters in disputeler this Agreement shall be submitted first to
mediation and then if no resolati to binding arbitration.” Thushere can be no dispute that the
parties have agreed tdoetrate disputes arising under the Option Agreement.

The more contested question is whetBeldgroup’s issues arise under the Option
Agreement. To determine this question, @wairt must first examine Goldgroup’s Amended
Demand for Arbitration, which raises claims afmong other things, breach of contract and
breach of fiduciary duty. The Court finds thatestst some of the allegations therein derive from
obligations assumed by Dyna Mexico in the Op#@reement in two major respects. First, The
Amended Demand for Arbitration contends ththatticle 7.9 of the Agreement establishes a
Management Committee to oversee expenditureghis is correct: Aicle 7.9 of the Option
Agreement provides that “the Managem€&simmittee shall oversee the Expenditligesd shall
be comprised of 3 persons . . . two designate@diggroup” and that “A Expenditures shall be
expended in accordance with a budget apprbwyetie Management Committee prior to such
expenditure.” Nevertheless, the Amendednaad for Arbitration alleges that “Dyna USA
incurred substantial expenses purportedly in ection with operation dbyna Mexico” but that

“[nJone of these expenses were submitted to or approved by the Management Committee.”

! The Option Agreement defines “Expendituras™the sum of all costs of maintenance

and operation of [a particular property andject], all expenditures on the exploration and
development of [that project], and all other c@std expenses of whatsoever kind or nature . . .
incurred or chargeable with respectite exploration of [the project].”
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Construing the Demand in the light most favordabl&oldgroup, this allgation is one that the
Plaintiffs allowed Dyna USA to make Xpenditures” that were not approved by the
Management Committee, ostensibly violg Article 7.9 of the Option Agrement.

Second, Article 7.3 of the Option Agreemelhtvas Goldgroup to name two of the four
members to Dyna Mexico’s Board of Directors and states that the four Directors would jointly
choose a fifth. Although Dyna Mexico didrpat Goldgroup to name two Directors, the
Amended Demand for Arbitration implicitly allegi¢hat no fifth Director was ever appointed,
which itself could be said to be a breach ef tikerms of the Option Agreement. Moreover, the
Demand alleges that Dyna Mexico purposefalpided appointing the fifth member to ensure
that tie votes among the four Directors wouldrdrDyna Mexico’s President the power to act
solely in Dyna Mexico’s interests, and tiiatna Mexico acted in various ways to evade
intervention by the Board of Directors, suchr@fsising to convene plenary Board meetings and
instead calling sham meetings where only thedWylexico-appointed Dactors are present.
These allegations suggest that although DMeaico may have facially complied with the
requirement to grant Goldgroup seats on the Bd2yda Mexico breachethe contract (or its
fiduciary duties towards Goldgroupy operating in such a way asdeprive Goldgroup of the
benefits of equal representation in the managemhecisions of Dyna Méco which was a clear
intent of the Option Agreement.

Thus, it is apparent titne Court that Goldgroup’s Aemded Demand for Arbitration
expressly invokes provisions of the Option Agreemeudtthat at least some of its claims are, at
least facially, based on allegedhches of the terms of that Agreement. Although the Plaintiffs
assert a litany of arguments as to why taalion should not proceed — the Option Agreement

expired by its terms, Goldgroup has waived thétatho invoke arbitation in the U.S. by
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agreeing to Dyna Mexico’s Bylawdylexican courts are alrdg hearing the same matters,
Goldgroup should be judicially estopped from irsgsthese claims, the claims are meritless, etc.
-- nearly all of these are mattehat are outside the narrowope of this Court’s threshold
arbitrability determination and @more properly addressed to thbitrator. The Court need
only consider the Plaintiffs’ contention tithe “expiration” of the Option Agreement operated
to extinguish any agreement by the partiegriotrate; after all, if the Agreement has
unambiguously expired, the parties’ agreenterarbitrate would néonger be valid.

The Court rejects that argument out of hand. The Option Agreement contains no express
provision setting a date by whichwbuld terminate. Moreover,tabugh certain obligations of
the parties under the Option Agreement couldullg completed at some point in timed.
Goldgroup completed its capitalmoibutions according to theaded schedule and Dyna Mexico
completed its obligation of allowing Goldgrotgappoint two Board members), the Option
Agreement contains other provisions that ingobligations on the parties that seemingly
continue indefinitely or whichave yet to be completed. Fotample, nothing in Article 7.9 of
the Option Agreement suggests that the Mamage Committee’s oversight over expenditures
would expire at any point in time, and thus, @@ion Agreement remains in force and effect as
to that matter. Similarly, Article 7.3 calls fare selection of a fiftiirector, an event which
Goldgroup alleges has yet to occ®nce again, at least as it telto that provision, the Option
Agreement has yet to be completed. Thus, therinds that the Option Agreement remains in
effect in some respects, and thie parties’ agreement to drhite disputes arising under that

Agreement remain operative as well.

8 The Court notes that, notwithstanding Dyexico’s insistence in its bylaws that all

disputes be resolved in Mexi, it voluntarily entered intthe Option Agreement calling for
disputes thereunder to be rkesal in the United States.
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Accordingly, because the Court finds teatne of the issues in Goldgroup’s Amended
Demand for Arbitration are indeed arbitrable unithe terms of the Option Agreement, the Court
denies the Plaintiffs’ Motion faBummary Judgment. Although theurt does not go so far as to
instead direct summary judgment in favor of Goldgraep Fed. R. Civ. P. 56(f), the effect of
the findings in this Order would seem to be favahe Plaintiffs’ contiued maintenance of this
suit. Accordingly, within 21 days of this Oml¢he Plaintiffs shall show cause why, based on
the findings herein, the Couttauld not grant judgment in favof Goldgroup on all claims.

CONCLUSION

For the foregoing reasons, the CABST AINS the Plaintiffs’ Objection$# 37) and
DECLINES to adopt the Recommendati@h36). Goldgroup’s Motion to Dismis@t 23) is
DENIED. The Plaintiffs’ Moton for Summary Judgme(# 29) is DENIED, and the Plaintiffs
shall show cause within 21 days of this Ondéy judgment in favor of Goldgroup should not be
granted.

Dated this 28 day of September, 2015.
BY THE COURT:

Drosce 4. Fhcag,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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