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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 14-cv-01594-RBJ

WILLIE DWAYNE CLARK,
Plaintiff,

2

RICK RAEMISCH, in his officialand individual capacities,
ANGEL MEDINA, in hisindividual capacity,

LOU ARCHULETA, in hisindividual capacity,

TINO HERRERA, in hidndividual capacity,

LARRY TURNER, in hisindividual capacity,

TRAVIS TRANI, in hisindividual capacity,

DENNIS BURBANK, in hisindividual capacity,

CHRIS BARR, in his individual capacity,

JAMES OLSON, in his individual capacity,
CORRECTIONS CORPORATIONS OF AMERICA, a Maryland Corporation,
TODD THOMAS, in his ndividual capacity,

BEN GRIEGO, in his individual capacity,

JODY BRADLEY, in hisindividual capacity,

NICK PASTELLA, in his ndividual capacity, and

NICK CARRIER, in his individual capacity,

Defendants,

ORDER

This matter is before the Court on defendamtotions to dismiss [ECF Nos. 54 and 55]
and the recommendation of Magistrate Judge Michaélatanabe that the motions be granted in
part and denied in part [ECF No. 88]. The recommendation is incorptiexteid by reference.
See28 U.S.C. § 636(b)(1)(B); Fed. R. Civ. P. 72(b).

The recommendation advised thetp@s that specific writtenbjections were due within
fourteen (14) days after beisgrved with a copy dhe recommendation. ECF No. 88 at 21. In
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response to plaintiff's requeshis Court extended the objectiotsadline to March 28, 2016.
ECF Nos. 89, 90. The Correctio@srporation of America-relatiedefendants and plaintiff filed
timely objections. ECF Nos. 91, 92. Thel@ado Department aCorrections-related
defendants did not file objections. The Cous heviewed all of the relevant pleadings and
Magistrate Judge Watanabe’s recommendatiotiowimg my review, | adopt in part and reject
in part the Magistratdudge’s recommendation.

BACKGROUND

This case arises out of Plaintiff Willie Clasktime in prison in Colorado and Arizona.

He is currently housed at a cectional facility in Las Cruce$yew Mexico. ECF No. 23 at 1.
Clark is serving life without pale after being convicted ®dvo murders in Coloraddd. at
20-23.

Plaintiff names a number of def@ants. At all relevant tinse Rick Raemisch served as
the executive director of the Colorado Deparitrad Corrections (CDOC); Angel Medina and
Lou Archuleta were Directors of Offender Services at CDOC; Tino Herrera was a criminal
investigator at the CDOC Officaf the Inspector General; Larfyjurner was Director of the
CDOC Interstate Compact Office; Travis Trani was Warden of the Colorado State Penitentiary
(CSP); Dennis Burbank was the Administrative SmsiManager of CSP; Chris Barr was one of
CDOC's intelligence lieutenan& CSP; and James Olson was the head case manager at CSP.
Id. at 1 5-13. The Court will refer to these defendants collectively as “CDOC defendants.”

Plaintiff also names defendants connedtethe Saguaro Correctional Center (SCC),
located in Eloy, Arizona. At all relevant timeke Corrections Corporation of America (CCA)
owned and operated SCC; Todd Thomas wasevaofl SCC; Ben Griego was an Associate

Warden of SCC and also the former DireabOffender Services for CDOC; Jody Bradley was



an Associate Warden of SCC; Nick Pastella ®@heef of Security at SC; and Nick Carrier was
Chief of Unit Management at SCQd. at 1 14-19. The Court will refer to these defendants
collectively as “CCA defendants.”

CDOC took custody over Clark in May 201Ml. at § 23 CDOC promptly assigned
Clark to administrative segregation (“ad-sedd. at { 24. CDOC explained its rationale for this
assignment, noting his two convictions for violent crimies. CDOC stated that Clark’s
“presence in [g]eneral [p]opulation would be umskfr both staff and offenders” because of “the
current notoriety of his convion, length of sentence, and theverity of his crimes[.]’ld.
Therefore, CDOC placed Clark in Colorado’sipermax” facility—the CSP—Ilocated in Canon
City, Colorado.Id. at 1 25-26. Plaintiff alleges that, désgprison officials’ noting Clark’s
“appropriate,” “respectful,” and “compliant” behavior, CDOC k€&prk in ad-seg “indefinitely
and unjustifiably[.]” Id. at {1 27-28. On September 23, 202DOC transferred Clark to
another supermax prison in Canon City—tha&t@anial Correctional Facility-South (CCF-
South). Id. at § 29. Plaintiff claims that thiadility imposes “even more isolating and
restrictive” conditions on prisonersd. at § 30.

Directly after his iitial assignment to ad-seg in 2010, Clark began to protest the
conditions of his confinementd. at § 31. He started to fileigvances, and he also hired an
attorney. His attorney requestthat CDOC place Clark inggeneral population facility with
“less psychologically and physically damaging” conditiolts.at 1 31-35. A prison official
explained to Clark’s lawyer that the “true reasfor Clark’s ad-seg classification was that
individuals present at Clark’siat in Denver County believeddh Clark was a flight riskld. at
1 36. Clark’s attorney’s relayed this infortioa to Clark, which upset prison official$éd. at q

39. Prison officials, including defendant Barr, mé&hvClark to discuss his alleged escape risk.



Id. at § 37. In April 2012, CDOC transferr€thrk to a generglopulation facility. Id. at 7 40—
48.

In June 2012 Clark was involgen an altercation with ber inmates, which quickly
escalated and resulted in an inmate attacking rison officials utilized pepper spray against
the other inmates to “break up the altercatibnt according to plaintiff they “violently
restrained” Clark.ld. at { 49-55. CDOC immediately maveim back to CCF-South charged
him with disciplinary actions, andgded him on a restricted statud. at 11 56-59. The prison
held a hearing to determine whet another ad-seg classificatiwas a justified and concluded
that it was.Id. at 1 60-72.

Clark initiated a proceeding in the Fremont County Distrmtit€to challenge his ad-seg
classification.Id. at  73. During the pendency of thiseaSlark participated in a “step-down”
program. The step-down program is designddatasition inmates from a high-security facility
back into a general populatidacility. CCF-South closed while Clark was housed there, so he
was moved back to CSRd. at 74 n.1. Clark successfully completed this program, but his ad-
seg status did not change, and he remained at @S&t 1 74-83.

In September 2013 CDOC transferred Clark to SGICat § 84. Clark’s transfer
disrupted his communications with a newspapeorter based in Denver who was writing a
“lengthy feature storyabout Clark’s “confinement in CDOC.IU. at 1§ 87-91. Plaintiff alleges
that after his transfer, CDOC “refed to provide information” tthe reporter about where it had
transferred Clarkld. at  89. Additionally, the transferolated CDOC'’s procedures for out-of-
state transfers and was “effectubteith unprecedderd speed[.]’Id. at § 95.

Shortly after his transfer, on October 20EBemont County District Court Stephen

Groome vacated CDOC'’s decision to place Clark in ad-&kat § 97. Despite this order,



defendants Thomas, Griego, Bradley, Pastelld,Garrier (as agents of CCA) placed Clark in
ad-seg at SCCld. at 1 98. Thomas and Griego told Claik transfer to SCC “was a favor to
CDOC,” and he would remain there for sixnine months on a “courtesy holdd. at  100.
The ad-seg conditions at SCC are said to leelfgps even more isolating and psychologically
damaging” than those in CDOQd. at § 99.

Throughout Clark’s time in Colorado and Arizooorrectional facilities, he claims that
prison officials interfered with his legal mattensd his interactions with his lawyer. For
example, officials eavesdropped on his phone calls, opened legal correspondence, attempted to
prevent his attorney from calling him, and houbked in cells with informants who “searched
through” and read his congdtial legal materialsld. at Y 64, 92-94, 101-05, 114-15, 116-37.
Additionally, officials threatened adverse actiongafcontinued seeking the assistance of legal
counsel and advocating for his rightsl. at {1 103—-105. Specifically, Thomas threatened to
send someone to physically harm Clark if hptk#ing grievances and advocating for “redress
of his rights.” Id. at § 106. Clark’s attorney did not madey further contact with CCA officials
out of fear for Clark’s safetyld. at  107. Thomas and Greigeedsierogatory language when
speaking with Clark about his attorney and tult that she was being disbarred, which was not
true. Id. at J 109. Additionally, Griego informed Claskattorney that Clark would not remain
in ad-seq if “he would justdy low’ and stop complaining.td. at § 120.

In July 2014 after “two more months oftiwous treatment,” Clark was transferred from
SCC to the prison in New Mexico where he is housed totthyat  125. On June 5, 2014,
Clark filed this suit, alleging that CDOC defitants and CCA defendants retaliated against him
for exercising his First Amendment rights. IEo. 1. He filed his Amended Complaint, the

operative pleading, on November 26, 2014. ECF280.He brings three claims for relief:



1. Claim One for retaliation in violatioof the First Amendment against all
defendants;

2. Claim Two for conspiracy to retaliate violation of the First Amendment
asserted against defendants Raemi&othuleta, Trani, CCA, Thomas, and
Griego; and

3. Claim Three for false imprisonment against defendants CCA, Thomas, Griego,
Bradley, Pastella, and Catrrier.

ECF No. 23 at 28-30. Plaintiff seeleclaratory and prospectiradief, an order mandating his
return to general population the custody of another entityhatr than CDOC, and different
types of damagedd. at 30-31.

All defendants have moved to dismiss. C@#&endants move to dismiss for lack of
personal jurisdiction and failute state a claim. ECF No. 54. CDOC defendants move to
dismiss for lack of subject matter jurisdictiordefailure to state a aim. ECF No. 55.

ANALYSIS
l. STANDARD OF REVIEW.

Following the issuance of a magistratdge’s recommendation on a dispositive matter,
the district court judge must “determine de newy part of the magistrate judge’s disposition
that has been properly objected't Fed. R. Civ. P. 72(b)(3).

A. Subject Matter Jurisdiction — Fed. R. Civ. P. 12(b)(1).

A court may dismiss a complaint for lacksafbject matter jurisdiction. Rule 12(b)(1)
motions may come in two forms: either “a facial attack on the complaint’s allegations as to
subject matter jurisdiction [that] questions the sigicy of the complaint” or “a factual attack”
on the facts upon which subject matter jurisdiction depeHaddt v. United Statest6 F.3d 1000,
1002 (10th Cir. 1995).

When reviewing a factual attack on subject matter jurisdiction, a district court

may not presume the truthfulness of thenptaint’s factual allegations. A court
has wide discretion to allmaffidavits, other documentand a limited evidentiary
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hearing to resolve disputed jurisdictibrfacts under Rule 1Bj(1). In such
instances, a court’s reference to evidence outside the pleadings does not convert
the motion to a Rule 56 motion.

Id. at 1003 (internal citations omitted). Wheesolution of the jurisdictional question “is
intertwined with the merits of the case,” thaidanust convert the Rule 12(b)(1) motion into a
Rule 12(b)(6) motion or a Rule 56 summary judgment motidn.Fed. R. Civ. P. 12(d). “The
burden of establishing subjeciatter jurisdiction is on the pg asserting jurisdiction."Montoya
v. Chaq 296 F.3d 952, 955 (10th Cir. 2002) (internal citation omitted).

B. Personal Jurisdiction — Fal. R. Civ. P. 12(b)(2).

“The plaintiff bears the burden of establisfpipersonal jurisdictiorhut where, as here,
the issue is raised early on in litigation, basadhe pleadings (with @athments) and affidavits,
that burden can be met wighprima facie showing.'Shrader v. Biddinge633 F.3d 1235, 1239
(10th Cir. 2011) (internal citation omitted). §KCourt accepts as true all well-pleaded, non-
conclusory facts alleged in the plaintiff's colaipt and resolves all factual disputes in the
plaintiff's favor. I1d. The Court may, but is not requiread hold an evidentiary hearing on the
motion. Fireman’s Fund Ins. Co. v. Thyssen Mining Construction of Canada, Ltd. Ct0t.
F.3d 488, 494 (10th Cir. 2012).

To establish personal jurisdiction over out-of-stdéfendants, “a plaintiff must show that
jurisdiction is legitimate under tHaws of the forum state and trhthe exercise of jurisdiction
does not offend the due process clanfsthe Fourteenth AmendmentEmployers Mut. Cas.

Co. v. Bartile Roofs, Inc618 F.3d 1153, 1159 (10th Cir. 2010). Colorado’s “long-arm” statute,
C.R.S. 8 13-1-124, has been interpreted to confer the maximum jurisdiction permitted by
constitutional due proces#&rchangel Diamond Corp. v. Lukpil23 P.3d 1187, 1193 (Colo.
2005). Therefore, the Court need only detaenwhether exercise of jurisdiction over the

defendants comports with due process.



Due process requires that defendants haveifinum contacts” witlthe forum state so
that the exercise of jurisdiction does fiotfend traditional notions dhir play and substantial
justice.” Int'l Shoe Co. v. State of Wash. Odficf Unemployment Comp. and Placema26
US. 310, 323 (1945). At a minimum, the defendant must have done something purposefully to
have availed itself of the privilege obnducting activities in the forum statelanson v.
Denckla,357 U.S. 235, 253 (1958). Ifdltause of action arises aitthe defendant’s specific
activities in the forum state, there is no duecess problem. Even when the cause of action
does not arise out of or relatethe defendant’s activities in the forum state, extending
jurisdiction over the defendant is consisterth due process if the defendant has had
“continuous and systematicbntacts with the state-elicopteros Nacionales de Colombia v.
Hall, 466 U.S. 408, 414-16 (1984).

C. Failure to State a Claim — Fed. R. Civ. P. 12(b)(6).

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schne|jd&33
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atlantic Corp. v. Twombjyp50 U.S. 544, 570
(2007)). While the Court must accept the wedlguled allegations of the complaint as true and
construe them in the light most favorable to the plairi@ffbbins v. Wilkie300 F.3d 1208, 1210
(10th Cir. 2002), purely conctory allegations are not ethdid to be presumed truéshcroft v.
Igbal, 556 U.S. 662, 681 (2009). However, so lonthasplaintiff offers sufficient factual
allegations such that the right to relief is eisabove the speculative level, he has met the
threshold pleading standar&ee, e.gTwombly 550 U.S. at 55@ryson v. Gonzale$34 F.3d

1282, 1286 (10th Cir. 2008).



Il. CCA DEFENDANTS' MOTI ON TO DISMISS.

The CCA defendants argue that (1) treu@ lacks personal jurisdiction over the
individual CCA defendants; (2) Clark does not plausibly allege certain elements of his claims;
and (3) where Clark does state a claim, but the Court does not hawegb@ussdiction over
those particular defendants, f@eurt should transfer those claitasthe District of Arizona.See
ECF No. 54 at 1-2.

A. Personal Jurisdiction over the CCA Individual Defendants.

First, the Magistrate Judge concluded that Court has no personal jurisdiction over
claims against the individual CCdefendants. ECF No. 88 at Bleither party objects to this
determination.SeeECF Nos. 91, 92. If a party does nobjperly object to a section of the
Magistrate Judge’s conclusion, “tdestrict court may review magistrate . . . [judge's] report
under any standard it deems appropria®immers v. Utal927 F.2d 1165, 1167 (10th Cir.
1991) (citingThomas v. Arpd74 U.S. 140, 150 (1985) (stating tH#t does notappear that
Congress intended to require distiourt review of a magistrasefactual or legal conclusions,
under a de novo or any other standard, whéhereparty objects to those findings”)).

The Court has reviewed thdeeant pleadings on the issof personal jurisdiction and
concludes that “there is no clear error on #mefof the record.” Fed. R. Civ. P. 72 advisory
committee’s note. The Court adopts Magitd Judge Watanabe’s recommendation and
concludes that the Court lackspenal jurisdiction over any e individual CCA defendants.

Therefore, the Court can either disnpézintiff's claims aginst the individual
defendants or transfer therBee28 U.S.C. § 1404(a) (“For the convenience of parties and
witnesses, in the interest of justice, a distrmlirt may transfer amgivil action to any other

district or division where it might have been brought[.]).” The district court has discretion to



consider transfer “according to an individualizedse-by-case consideration of convenience and
fairness.” Stewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29 (1988) (internal quotations and
citation omitted). Addibnally, the district court may “consid#ére consequences of a transfer

by taking ‘a peek at the meritsd avoid raising false hopes andstiag judicial resources that
would result from transferring@ase which is clearly doomedHaugh v. Booker210 F.3d

1147, 1150 (10th Cir. 2000).

B. Plaintiff's Claims.

In his recommendation, Magistrate Judyatanabe considered whether Clark had
plausibly alleged his claims under 12(b)(6). Based on this look at the merits, the Magistrate
Judge made recommendations on whether the clgaisist the individual plaintiffs should be
transferred or dismissed. Magistrate Judge Wadia also conducted ariew of whether Clark
states claims against CCA itself. He recommaehdsthis Court transfer Claim One as against
Thomas, Griego, and CCA,; dismiss Claim Onegainst Bradley, Pastella, and Carrier; and
dismiss Claims Two and Three in their entireBeeECF No. 88 at 8—12.

In considering whether to transfer or dismthe claims against the individual defendants,
the Court takes its own “peek” at the merits.e Bourt conducts a review pursuant to 12(b)(6)
of the claims against CCA itself. The Cowitl address each claim and each subgroup of
defendants in turn.

1. Claim One — Retaliation in Vblation of the First Amendment.

The First Amendment protects againstliaten for exercising one’s constitutional
rights. Peterson v. Shank$49 F.3d 1140, 1144 (10th Cir.1998)térnal quotations and citation
omitted). The Tenth Circuit has established the elements of a retaliation claim:

(1) that the plaintiff was engaged in conhgibnally protected activity; (2) that the
defendant’'s actions causeéde plaintiff to suffer an injury that would chill a
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person of ordinary firmness from contingito engage in #t activity; and (3)
that the defendant’s adverse action walsstantially motivated as a response to
the plaintiff's exercise of cotitutionally protected conduct.

Shero v. City of Grove, Okl&b10 F.3d 1196, 1203 (10th Cir. 200A.plaintiff must show that
“but for the retaliatory motive, thincidents to which he refers..would not have taken place.”
Smith v. MaschneB99 F.2d 940, 949-950 (10th Cir. 1990)dmial quotations omitted).

a. Bradley, Pastella, and Carrier.

Neither party objects to the Magistrate Judgecommendation that the Court find that
plaintiff fails to state a retaliation ctaiagainst Bradley, Pastella, and CarriseeECF Nos. 91,
92. | have reviewed the relevant pleadings onifisise, and | concludiat “there is no clear
error on the face of the record.” Fed. Rv.(R. 72 advisory committee’s note. Therefore,
having weighed issues of both convenience amddss, the Court concludes that it is an
inefficient use of judicial resoaes to transfer this claim tmether district. The Court adopts
Magistrate Judge Watanabe’s recommendadimhgrants the motion to dismiss Clark’s
retaliation claim against BradiePastella, and Carrier.

b. CCA, Thomas, and Griego.

Defendants filed specific and timely objections to the Recommendation’s treatment of
Claim One against CCA, Thomas, and Griego. ECF No. 91 at 3-11. Therefore, | have
conducted a de novo review, and tegwith the Magistita Judge’s conclusions that Claim One
against Thomas and Griego should be transferred,reapectfully decline to transfer the claim
against CCA.

(1) Thomas and Griego.

| agree with Magistri@ Judge Watanabe’s assessntieat Clark’s retaliation claim
against Thomas and Griego hasegh merit to warrarttansfer to the District of Arizona.

Magistrate Judge Watanabe correctly focusethese individual defend#si interference with
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Clark’'s engagement in constitutionally protecéativity—his communicating with his attorney
and his filing grievances or otherwise adabng for his rights. ECF No. 88 at 3—4, 10.
Defendants note that plaintiffonceivably” has a right to counsel. ECF No. 91 at 8.
Additionally, it is “clearly established that deng a person the ability to report an alleged
constitutional violation througa grievance or complaint is amfringement of protected
speech.”Meyer v. Bd. of Cty. Comm's. of Harper C#82 F.3d 1232, 1243 (10th Cir. 2007).

Plaintiff makes numerous allegations tpktusibly indicate that Thomas and Griego
were motivated to retaliate against him for his etsgng his right to an &irney or his right to
file grievances and advocate for his rightsr &mample, Thomas and Griego placed informants
in Clark’s cell to search through his confitiahlegal materials. ECF No. 23 at 1 114-115.
Additionally, Thomas told Clark’s attorney that “he was not going to have [her] calling the
facility on behalf of Mr. Clark.”Id. at § 104. Plaintiff's counsel todhkis as a threat of adverse
action against Clark “if she contiad to advocate on his behalld. at § 105. Furthermore,
Thomas and Griego frequently referenced Chlat&ivyer and the organization she works for in
conversations with plaintiffld. at 9 108—-111. During those conversations, Thomas and Griego
are alleged to have made derogatory commdaastaClark’s attorney and told him that she was
being disbarred, which they knew to be falid.at 1 108—-110. For example, they told Clark
that she was a “j-leg” attorneyd. at § 110. Plaintiff claims #t Thomas and Griego were
insinuating that she was “crookedd.

Additionally, Thomas threatendd “send the security cajméd to physically harm Clark
if he kept filing grievances andi@ocating for “redress of his rightsld. at § 106. As a result of
Thomas’ threat, Clark’s attorney did not make &myher contact with SC0fficials out of fear

for Clark’s safety.ld. at § 107. Defendants argtieat plaintiff does not &ge that he filed any
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grievances after arriving at SCC, so that Thdrtlasat cannot be sees retaliatory conduct.
ECF No. 91 at 9. However, Thomas’ threat “éifllyy references Clark’s filing grievances,
which raises the inference that Clark did, in féite grievances at@GC. Additionally, Griego
informed Clark’s attorney that &k would not remain in ad-seg“lie would just ‘lay low’ and
stop complaining.”ld. at  120. This allegation raisegtimnference that Thomas and Griego
were keeping Clark in ad-segdagise he kept “complaining,” whicould plausibly relate to the
filing of grievances.

In sum, following my review of the Magrisite Judge’s Recommerigtan and all of the
relevant pleadings, | conclude that this claimas “clearly doomed” anttansferring it serves
the interest of justice.

(2) CCA.

The CCA defendants correctly argue tG&A cannot be held liable on a vicarious
liability theory. Therefore, plaintiff's clairmgainst CCA must procdevithin the bounds of
municipal liability. See Pembaur v. City of Cincinnati75 U.S. 469, 479 (1986). In order to
state a claim for municipal liabilit a plaintiff must show the exence of (1) an official policy
or custom; (2) a direct caudadk between the policy or custoamd the injury alleged; and (3)
deliberate indifference on the part of the municipal®ghneider v. City of Grand Junction
Police Dep't 717 F.3d 760, 769 (10th Cir. 2013) (a pldimhust “show that the policy was
enacted or maintained with deliberate indifferetocan almost inevitable constitutional injury”).
The “official policy or custom” requiremefivas intended to dtinguish acts of theunicipality
from acts ofemployeesf the municipality, and thereby makkear that municipal liability is
limited to action for which the municipality is actually responsibleeémbauy 475 U.S. at 479.

A plaintiff may allege the existee of a municipal policy or custom in the form of (1) an

13



officially promulgated policy; (2) an informalstom amounting to a despread practice; (3)
the decisions of employees with final policgkmg authority; (4) the ratification by final
policymakers of the decisions of their subordisate (5) the failure tadequately train or
supervise employee®ryson v. City of Oklahoma Cjtg27 F.3d 784, 788 (10th Cir. 2010).

Plaintiff must also allege @irect causal link between the maipal policy and the injury
alleged. Bd. of Cty. Comm'rs of Bryan Cty., Okl. v. BrowR0 U.S. 397, 404 (1997). That is,
the municipality must be the “direct ca&ti®r “moving force” behind the constitutional
violation. Smedley v. Corr. Corp. of Ami.75 F. App'x 943, 946 (10th Cir. 2008)ity of
Canton, Ohio v. Harris489 U.S. 378, 385 (1989) (“It is lyrwhen the ‘execution of the
government's policy or custom . . . inflicts thpung’ that the municipality may be held liable
under § 1983.").

Finally, plaintiff must allege the requisitieegree of culpability on the part of the
municipality. Schneider717 F.3d at 769. “[T]he prevailing state-of-mind standard for a
municipality is deliberate indifference regardless of the natitee underlying constitutional
violation.” 1d. at 771 n.5. Deliberate indifferencan be plausibly alleged where the
municipality “has actual or cotrsictive notice that its action or failure to act is substantially
certain to result in a constitutial violation, and it consciously or deliberately chooses to
disregard the risk of harm.Id. at 771 (quotinddarney v. Pulsipherl43 F.3d 1299, 1307 (10th
Cir. 1998)).

Magistrate Judge Watanabe concluded trainpff has stated a municipal liability claim
against CCA because he names Thomas, the warden of SCC, as an individual defendant. The
Magistrate Judge determined tipdintiff's alleged facts make gilausible that Thomas is “the

final decision-maker on the matters at issUeCF No. 88 at 9. Therefore, Magistrate Judge

14



Watanabe relied on the Supreme Court’s holdingambaurfor the principle that Thomas is a
final policymaker, and therefore, his decision$isrratification of hisubordinates’ decisions
can establish an official poy or custom of CCA.

Even if the Court were to agg that plaintiff sufficiently &ges the first component of a
municipal liability claim—the existence of an official poy on the basis of Thomas’ role as
final policymaker—Clark’s claim against CCA mdatl for a failure to allege the remaining
components of municipal liability. The Complaistdevoid of specificllegations that make it
plausible that this official policy or custom was the “moving force” behind the alleged retaliation
or that CCA—through Thomas in his role ageen—possessed the requisite culpable mind.
Therefore, | conclude th&lark fails to state a taliation claim against CCA.

2. Claim Two — Conspiracy of Retaliation.

Plaintiff’'s second claim is alsa retaliation claim, which hierings against CCA, Thomas,
and Griego. ECF No. 2& 28. Clark alleges that CCA, Thomas, and Griego conspired with
high-ranking officials at CDOC ttransfer him to SCC in rdtation for plaintiff’s filing of
grievances and lawsuits and to nfiéee with his legal representatiotd. at 1 143—47.

Magistrate Judge Watanabe recommended dismgigkis claim in its entirety as plaintiff
fails to plausibly allege a claim. ECF No.&811. Neither partylftd an objection to his
recommendation. Accordinglyhlave reviewed the recordrfolear error and found none.
Following this look at the merit$ conclude that it would be a wi@ of judicial resources to
transfer any part of this claito the District of Arizona. Térefore | adopt Magistrate Judge
Watanabe’s recommendation ti&aim Two be dismissed in ientirety against CCA, Thomas,

and Griego.
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3. Claim Three — False Imprisonment.

Magistrate Judge Watanabe recommendsidsnyg plaintiff's thrd claim for false
imprisonment for a failure to state a claiBCF No. 88 at 11-12. Plaifftobjects to Magistrate
Judge Watanabe’s recommendation, contendinghiatourt should not dismiss this claim but
rather should transfer it to tiiEstrict of Arizona. ECF N092 at 4. CCA defendants did not
object to the Magistrate Judgescommended outcome, but thiigl object that he did not
explicitly address their claim & they are entitled to attorrisyffees and costs incurred in
defending against Claim Three. ECF No. 91%+12. Both plaintiff and CCA defendants filed
a response to the other party’s objections. ECF Nos. 96, 98. | will address each issue in turn.

a. Plaintiff's Objections to th Dismissal of Claim Three.

Both parties agree that Arizona common overns this false imprisonment clairSee
ECF Nos. 54 at 17 n.5; 74 at 23—-26. To statkaian for false imprisonment under Arizona law,
a plaintiff must allege that: “(lthe defendant acted with intdontconfine another person within
boundaries fixed by the defendant; (2) the defendaaut resulted in suatonfinement, either
directly or indirectly; and (3) the [plaintiff] veaconscious of the confBment or was harmed by
it.” Morales v. Barnett2008 WL 4638133, *3 (Ariz. App. 2008nternal citation omitted).
The amount of confinement need be great, as a claim forl$éa imprisonment can be founded
on “[a]ny restraint, however giht, upon another’s liberty to cora@d go as one pleases|.]’
Swetnam v. F.W. Woolworth C818 P.2d 364, 366 (Ariz. 1957). A false imprisonment claim
fails if the defendant can establish that legal authority or a valid legal process authorized the
restraint on the plaintiff’s libertySlade v. City of Phoeni®%41 P.2d 550, 551-52 (Ariz. 1975).

CCA defendants argue that Clark’s imprisontrer'SCC was lawful. ECF No. 54 at 19.

Plaintiff concedes that lawful detentioyptcally defeats a false imprisonment clai®ee Slade
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541 P.2d at 551However, plaintiff's theory is that threlevant restraint on his liberty was his
confinement in ad-seg amet incarceration in the first plac&eCF No. 74 at 25. Plaintiff argues
that the CCA defendants, in asserting thigiedéitive defense, did not carry their burden of
identifying a lawful basis for pking Clark in ad-seg upon his arfiea SCC. ECF No. 92 at 8;
see alsd&CF No. 54 at 17-20Plaintiff claims that Clark watransferred pursuant to the
Interstate Corrections Compact (ICC), so CCleddants were “acting as agents of CDOC” and
were “required to comply with Colorado lawhen making decisions relating to Clark. ECF
No. 74 at 25. Plaintiff cites the ICC for the naotithat a “receiving statshall not deprive any
inmate” of rights that the “inmate would have hadahfined in an appropriate institution of the
sending state.” C.R.S. § 24-60-1602(e). Theeefaaintiff alleges that CCA defendants
assigned him to and kept him in ad-seg@€Sn opposition to Fremont County Judge Groome’s
decision to reverse Clark’s ad-seg classifaain Colorado. ECF Nos. 1 at 1 97-98; 74 at 25.
In concluding that plaintiff hdnot stated a claim, MagisteaJudge Watanabe noted that
plaintiff did not supply any ahbrity to support his position. EEONo. 88 at 11-12. However, in
his objections, plaintiff cites a case where ditef in a CCA-operated prison pled guilty in
New Mexico state court to false impsiement and criminal sexual penetrati@®ee Spurlock v.
Townes594 Fed.Appx. 463, 465 (10th Cir. 2014) (unpublished). The official confined female
prisoners to specific parts of theson in order to rape thenspurlock v. Towne2016 WL
945161, at *1 (N.M. 2016). The prisoners filed suitha U.S. District Court for the District of
New Mexico for compensatory and punitive dansafpe violation of their constitutional rights
and for various state tort law claimkl. at *2. Relying on judiciaéstoppel principles, the
District Court granted judgment as a matter of law against the official on the constitutional claim

and the intentional torts of sexual assault fatgke imprisonment but concluded that defendants
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were not responsible for the official’st@mtional torts under gvarious liability. Id. The cross-
appeals to the Tenth Circuit did not raise theassiuwhether prison offieills could be liable for
falsely imprisoning inmates but rather addexscomparative fault and the defendants’
obligation to pay the full judgment Emed against the prison officiabpurlock 594 Fed.Appx.
at 464. The Circuit certified a question abooinparative fault to the New Mexico Supreme
Court, which accepted the certification and hélat under certain circumstances, a private
prison and its warden can be liable for the intaral torts, including faks imprisonment, of its
employee under the aided-in-agency the@purlock 2016 WL 945161, at *1.

The Spurlocklitigation does not implicate ad-setassification or Arizona law, but
plaintiff argues that it demonstrates tpaton officials and a prisonsielf may be held liable for
the false imprisonment of an individual whdasvfully incarcerated. Additionally, the Court
notes CCA defendants’ listing of multiple cases whayurts concluded that a plaintiff's ad-seg
classification dichotamount to false imprisonment. Howveg, the Arizona courts have not
considered this issue, and it is not the Court’s tmléefine the parameters of Arizona law. At
this stage, the Court will assume that th&éna courts could caeivably recognize a false
imprisonment claim based on an inmate’s adedasgsification if the classification itself was
unlawful. At the summary judgment stage, itynecome clear that CCA defendants followed a
valid legal process when assigning Clark to adesejkeeping him there. However, at this
stage, following my look at the merits, | canoohclude that Clark’'alse imprisonment claim
is “clearly doomed.” Therefore, | find thaatrsferring Claim Three tile District of Arizona
serves the interests of justice.

b. Fees and Costs.
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Second, CCA defendants argue ttity requested attorney’s fees and costs in defending
Claim Three pursuant to ArizorRevised Statute (“A.R.S."§ 13—-420, and they object that the
“Magistrate Judge did not addrahsat request specifically[.]SeeECF Nos. 91 at 11-12; 54 at
19-20; 88 at 20. Because | conclude that it is@ppate to transfer rag than dismiss Claim
Three, it is premature to reach this issue.
[I. CDOC DEFENDANTS’ MOTION TO DISMISS.
CDOC Defendants raise a number of argumgantthe dismissal of plaintiff's claims.
They attest that (1) sovereign immunity barsmkfor monetary relief against Raemisch in his
official capacity; (2) the statute of limitations b#éng rest of plaintiff's @dims; (3) plaintiff fails
to allege the personal partictman of most of the CDOC defieants; (4) qualified immunity
protects them from any plausibly alleged claims; and (5) Clark fails to fulfill the pleading
requirements for compensatory or punitive dama&esECF No. 55.
In a thorough and detailed fashion, Magigtrdudge Watanabe recommends that the
Court do the following:
1. Find that the statute of limitatiomkoes not bar plaintiff's claim&CF No. 88
at 13-14;
2. Dismiss Claim One under Rule 12(b)(1) for damages against Raemisch in his
official capacity, but permit plaintiff teeek injunctive relief from Raemisch
in his official capacityid. at 20;
3. Dismiss Claim One under Rule 12(b)(6} failure to state a claim against

Raemisch in his individual capagitHerrera, Turner, Burbank, and Bad,
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4. Dismiss Claim One under Rule 12(b)(6)da42 U.S.C. 8§ 1997¢(e) as it seeks
compensatory damages, but not as it seeks nominal or punitive damages or
injunctive relief,id.;

5. Dismiss Claim Two in its entitg against CDOC defendantd; at 17, 19, 21;
and

6. Deny CDOC defendants’ motion in all other respebdsat 21.

Magistrate Judge Watanabe’s recommeindavould permit Claim One to proceed
against Medina, Archuleta, Trani, and Olsonheir individual capacities for nominal and
punitive damages and against Raemisch in his official capacity for injunctive tdliePlaintiff
does not object to these recommendations, A Cdefendants did not file any objections.
SeeECF No. 92. Therefore, | have reviewed tlkevant pleadings on these issues, and | find
that there is no clearrer. The Court adopts Magistratedge Watanabe’s recommendation to
grant in part and deny in parDOC defendants’ motion to dismiss.

ORDER

For the reasons stated above, CCA defendants’ motidisioss [ECF No. 54] is
granted in part and denied infpaCDOC defendants’ motion thsmiss [ECF No. 55] is granted
in part and denied in part.

e Claim One is dismissed against Bradlegstella, Carrier, CCA, Herrera, Turner,

Burbank, Barr, and Raemisch in his individual capacity.

e Claim One is dismissed for damages agaReemisch in his official capacity.

e Claim One proceeds in this Court agaiRaemisch in his official capacity for

injunctive relief only and agjnst Medina, Archuleta, and Trani as it seeks

compensatory damages, but not as it seeks nominal or punitive damages.
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e Claim One as against Thomas and Griegaaisdfierred to the U.S. District Court for
the District of Arizona.

e Claim Two is dismissed in its entirety.

e Claim Three as against CCA, Thomas, Griego, Bradley, Pastella, and Carrier is
transferred to the U.S. District Cador the District of Arizona.

DATED this 7th day of April, 2016.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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