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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 14¢v-01660RBJ
DIANE RENEE COOPER
Plaintiff,
V.

CAROLYN W. COLVIN, Acting Commissioner of Social Security,

Defendant

ORDER

This matter is before the Court on review of the Commissioner’s decision denyin
plaintiff Diane Renee Cooperapplication for disability insurance benefits pursuariitie 11 of
the Social Security Act.Jurisdiction igproper under 42 U.S.C. § 405(Q).

STANDARD OF REVIEW

This appeal is based upon the administrative record and briefs submitted byidse par
In reviewing a final decision by the Commissioner, the role ofltbeict court is to examine the
record and determine whether it “contains substantial evidence to support theifSmmen's]
decision and whether the [Commissioner] applied the correct legal standardsts v. Apfel,

16 F.Supp.2d 1280, 1287 (D. Colo. 1998ubstantial evidence is “such relevant evidence as a
reasonable mind might accept as adequate to support a conclugidsoi v. Astrue, 602 F.3d
1136, 1140 (10th Cir. 201@gitations omitted). Evidence is not substantial if it “constitutes

mere conlusion.” Musgravev. Sullivan, 966 F.2d 1371, 1374 (10th Cir. 1992).
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The Court “may neither reweigh the evidence nor substitute [its] judgmeh&tasftthe
agency.” Harper v. Colvin, 528 F. App’x 887, 890 (10th Cir. 2013) (unpublishgmtations
omitted). Thus, although some evidence could support contrary findings, the Court “may not
displace the agency’s choice between two faidgflicting views,” even if the Court might
“have made a different choice had the matter been before it de nOlaham v. Astrue, 509
F.3d 1254, 1258 (10th Cir. 2007). However, the Court nastitulously examine the record as
a whole, including anything that magdercut or detract from the AlsJfindings in order to
determine if the substantiality test has been mEkdherty v. Astrue, 515 F.3d 1067, 1070 (10th
Cir. 2007) (citations omitted).

Upon review, the district court “shall have power to enter, upon the pleadings and
transcript of the record, a judgment affirming, modifying, or reversing ttiside of the
Commissioner of Social Security, with or without remanding the cause foearneg.” 45
U.S.C. § 405(Q).

PROCEDURAL HISTORY

Ms. Cooper applied for disability insurance benefits on or around November 24, 2010.
She claimed inability to work sindeeralleged onset datef January 22, 2002 due to
fibromyalgia, migraines, chronic fatigue, chronic neck back painjimited mobility in left
shoulder and arm, sleep disorder (unable to sleep more than four hours a night), trigpiting i
feet, irritablebowel syndrome, and numbness in hands and arms. R48806. Ms. Cooper’s
date last insured (DLI) wd3ecember 31, 2007. The Commissioner deMsedCooper’s
application orMay 26 2011. Ms. Cooperrequested a hearing before an administrative law
judge (ALJ), and the ALJ conductadideo hearing on April 3, 2013. On June 25, 2813

Beverly SusleParkhurst issued an opinion denying benefits. The Appeals Council désied



Cooper’s request for review on April 14, 201%hereafterMs. Cooperfiled a timely appeal
with this Court.
DENIAL OF THE CLAIM

To qualify for disability insurance benefits, an individual must (a) meet thesdstatus
requirements of the Social Security Act (the “Act”); (b) not have attaina@émetnt age; (c) file
anapplication; and (d) be under a “disability” as defined in the Act. 42 U.S.C § 423(a)(1).
Disability is defined as being unable “to engage in any substantial gaitifutyaoy reason of
any medically determinable physical or mental impairment whictbeaxpected to result in
death or which has lasted or can be expected to last for a continuous period of not €8s tha
months.” 42 U.S.C § 423(d)(1)(A). The claimant carries the burden of establishinigetiveda s
disabled prior to her date last insuregte Flaherty, 515 F.3cat 1069.

The Social Seaity Administration uses a fivpart process to determine whether a
claimant qualifies fodisability insurance benefits. 20 CFR § 404.1520st&i one the ALJ
must determine whether the claimantng&ging in substantial gainful activity. 20 CFR §
404.1520(a)(4)()). The ALJ found that Ms. Cooper had not engaged in substantial gainful
activity during the period from her alleged onset date of January 22, 2002 through her DLI of
December 31, 2007. R. 23.

At step two the ALJ must determine whether the claimant has a medically determinable
impairment that is “severe” or a combination of impairments that are “severe.FR@C
404.1520(a)(4)(ii). The ALJ found that Ms. Cooper suffered from the follpgevere
impairmentghrough December 31, 2007: myofascial pain syndrome/fibromyalgia, migraines,
degenerative changes of the lumbar spine, irritable bowel syndrome, and infteynantdritis.

R. 23. The ALX&lsofound that Ms. Coopeuffered from oa norsevere impairmenseizure.



They were found to be naeverebecause there was no evidence of chronic reoccurvétite
treatment Id.

At step threethe ALJ must determine whether the claimant’s impairment or combination
of impairments meets or medically equals the criteria of an impairment listed inRO&FE
404, Subpart P, Appendix 1 (the “Listings”). 20 CFR 8§ 404.1520(a)(4)(ii)). The ALJ
detemined that none of Ms. Cooperfapairments- alone or in combination metor medically
equaled one of the impairments in the Listings. R. 23-24.

Before reaching step four, the ALJ is required to determine the claimamndsales
functional capacity (‘RFC”).SeeR. 16; 20 CFR § 404.1520(a)(4)(iv). An RFC represents “the
most [a claimant] can still do despite [her] limitation20 CFR 8§ 404.1545(a)(1). The REC
“the claimants maximum sustained work capabilityWilliams v. Bowen, 844 F.2d 748, 751
(10th Cir. 1988). The ALJ found thits. Cooper has an RFC to perfosadentaryvork as
defined in 20 CFR § 404.1567(aith the following limitations: the claimarmian occasionally
lift 10 pounds and can frequently lift up to 10 pounds; can stand and walk for two hours out of an
8-hour workday; can sit for six hours out of an 8-hour workday; can frequently balancenand ca
occasionally climb, twist, stoop, crawl, crouch, and kneel. R. 24.

At step four the ALJ mustetermine whether the claimant hhs residual functional
capacity to perform the requirements of her past work. 20 CFR § 404.1520(a)(4)(iv)LIhe A
found that Ms. Cooper could perform Ipast relevant worksan administrative assistant and as
a bookkeeper. R. 34. In turn, the ALJ found that the claimant was not under a disability as
defined by the Social Security Act at any time from January 22, 2002 through Ibercgin
2007. Pursuant to this finding, the ALJ did not progressgm5.

ANALYSIS



Ms. Cooper contends that the Alred by (1) improperly giving no weight to the
opinions ofthree ofhertreating physicianand (2) &iling to properly evaluate heredibility.
Upon reading her brief, it appears that Ms. Coapattempting tacollaterallyattackthe
evidentiarybasis for the ALJ’s finding of no disability. The Court, howeeannot substitute its
judgment for that of the ALJ. For the reasons set out below, the Court fintisethatling of
no disabilityis supported by sugdtantial evidence in the record ahdt the ALJ’s decision
suffers from no errors of layustifying remand oreversal. The decisioof the Commissionds
therefore affirmed.

Treating Sour ce Opinions

Ms. Cooper argues that the ALJ erred iné@luationof thetreating medical source
opinions. In particular, Ms. Cooper contends that the ALJ improfseléd to give controlling
weight to the opinions of her rheumatologist, Dr. Spencer; her treating phyBici&nyder;
and anothetreating physicianDr. Schroeder.

“[1 n evaluating thenedical opinions of a claimant’s treating physician, the ALJ must
complete a sequential twaiep inquiry, each step of which is analytically distind{rauser v.
Astrue, 638 F.3d 1324, 1330 (10th Cir. 2011 he initial determination the ALJ must make
with respect to a treating physiciammedical opinion is whether it is cousive, i.e., is to be
accorded ‘controlling weightpn the matter to which it relatésld. (citing Watkinsv.

Barnhart, 350 F.3d 1297, 1300 (10th Cir. 2003)). The opinion must be given controlling weight
if “it is well-supported by medically acceptable clinical or laboratory diagnoshaigues and

is not inconsistent with other substantial evidence in the récadd.(citing Watkins, 350 F.3d

at 1300; 20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2)). If the opinion is deficient in either of

these respects, it should not receive controlling weitght.



There is an exception to this rule. A medical source opininavir entitled to
controlling weight ospecial significancensofar ast provides an opinion on issuesserved to
the Commissioer, including opinions on thelaimant’sresidual functional capacignd whether
the claimants disabled Social Security Rulings (“SSR”) 98p, 1996 WL 374183, at *1 (July
2,1996)! “Giving controlling weight to such opinions would, in effect, confer upon the treating
source the authority to make the determination or decision about whether an individuat s unde
disability, and thus would be an abdication of tlentnissioner’s statutory responsibility to
determine whether an individual is disabledld. at *2. Neverthelessatljudicators must always
carefully consider medical source opinions about any issue, including opinions shesattkst
are reserved to the Commissioneld. If the record contains an opinion on an issue reserved to
the Commissioner the adjudicator must evaluate all the evidence in the case record to
determine the extent to which the opinion is supported by thedredal. at *3.

Ms. Cooper does not challenge the evaluation of the medical opinions contained in her
treatrent records but instead focuses on the ALJ'’s consideratitmesf medicalmpairment
guestionnaires opining drerresidual functional capacignd disability statusBecause the
challenge goes to opinions on issues reserved to the Commissioner, the ALJ wdietht@
give the opinions controlling weight. Instead, the ALJ was required to evaluafetsdl
evidence in the record to detemaithe extent to which the opin®weresupported by the
record. The ALJ did just that.

Upon conducting a thorough review of the medical evidence in the record, including the

opinions found within the impairment questionnaires, the ALJ found that the evidence

! Social Security Rulingsdre binding on all components of the Social Security Administration.” 20
C.F.R. 8 402.35(b)(1). The rulings represent “precedent final opinions and orderdeme sis of
policy and interpretations that [the Commissioner has] adopteld.They are to be relied upon as
precedents in adjudicating cas&ge Social Security Rulings: Prefaasjailable at
http://ssa.gov/OP_Home/rulings/rulings-pref.html.
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“‘demonstrates that while the claimant experienced severe impairmentsjritencklimitations
prior to her date last insured were simply not disabling. The largely normal obmesvat
summarized above indicate that th@mant’s pain waxed and waned and that she retained a
nearly normal functional capacity despite her freqeentplaints of pain.” R. 31After making
this determination, the ALJ reviewed each impairment questionnaire independerntly,
additionalreasons whyhey wereentitled to no weightR. 32. Notably, the ALJ was under no
obligation to recite the same objective medical evidence discussed esati&mndrissv. Astrue,
506 F. App’x 772, 777 (10th Cir. 2012) (unpublishedt this seems todthe cruof the
plaintiff's argumenther brief focuses solely on the reasons given in this section withsiut
reviewing the more fully developed analyksndimmediately prior

Dr. Spencer

In discounting Dr. Spencer’'s RFC, ALJ Parkhurst found that it was somewhat
inconsistent with a previous disability opinion he had rendénadljt included more severe
limitations than even Ms. Cooper reported; #mat it wasnot supported by his underlying
treatment notesR. 32. Whilghe first eason for discounting the opinion is not the strongest,
the secondwo sufficiently support the ALJ’s findinghat the RFC was entitled to no weight.

As discussed by the ALJ, Dr. Spencer’s recandgcate that Ms. Cooper was managing
her pain well with treatmentSee generally R. 606—39. With respect to her fiboromyalgia and
chronic myofascial pain syndrome, the treatment notes reflect thatMsil€ooper’s pain
would wax and wane from flare upswasfairly moderateand manageable overalbee R. 638
(noting “marked improvementtith painfrom medication regimen in June 2002); R. 634
(reporting improvement in symptoms with pain levels averaging 4-5/10 in April 2004); R. 631

(average pain level had gone from 7/10 to 3/10 in October 2004); R. 629 (noting “fairly



adequately controlled pain level on current medication” in March 2005); R. 628 (fairly
manageable pain with an average pain level6f10 in November 2005); R. 62&verage daily
pain of 3/10 in June 2006); R. 622 (“fairly low level of discomfort” from fibromyalgia mudey
2007); R. 617 (reporting that Ms. Cooper had an ongoing modest degree of discomfort in
January 2008, just after DLI); R. 608 (indicating that in spite of a flare up, Ms. Coppar
remained “much improvedrge initiation of gabapentin* which she began taking in August
2008 — in March 2009). Notably, in June 2006 Ms. Cooper informed Dr. Spencer that her pain
levels decreaskthe mae physically active she remaineR. 626.

All of Ms. Cooper’s otheimpairmentssuch as migraines and back pain, seem to have
been well controlled by medicatioisee generally R. 606—-39. Furthermore, Ms. Cooper
demonstrated no significant joint tenderness and preBervd range of motion in all joints.

The only two vsits whereMs. Cooper demonstrated joint swelling and tenderness were in June
2007 and September 2009. R. 606, 620. With respect to the June 2007 visit, by October 2007
her tenderness and swelling had subsided in response to steroid treatment. R. 618.

Moving on to the plaintiff's own reports, Ms. Coopexs beeraring for heiiling,
elderly stepfathérsince as early alune 200@&nd continuingat leasthrough the date of the
hearing See R. 59-60, 618, 6260n some unknowatehe moved in withher. It is unclear
exacty what tasks Ms. Cooper manages on his behabfwdv¥er she assists him with his oxygen
and seems to care for him at tenghen there is no additional helfee R. 60, 64. Ms. Cooper
testified that he has a nurse that comes once a, awerén from social servicegho checks in
once a week, ana Chaplainvho visits once a month. R. 60. Ms. Cooper also reports daily

activities of getting herself ready, prepaiiood, and cleaning (including vacuuming). R. 63,

%It is unclear from the record whether this person was a neighbor Ms. Co@peed¢b as a father, or
whether he actually was her stepfather. The Court refers to him as hethe&efur ease of reference.
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316. She also drives anywhere from 45—60 minutes to the grocery store about once a month. R.
65. Finally, up until 2011 Ms. Cooper was riding horses regul&dg.R. 70, 318seealso R.
542-48 (indicating that Ms. Cooper sought treatment for a fall from her horse in eXduay;
R. 759-62 (reporting to the doctor for an injury sustained when a horse stepped on her foot in
August 2011).

In spite of the objective evidence on file, Dr. Spencer completed a medicabguast
in January 201in which he indicated a severely restrictresidual functionlecapacity for Ms.
Cooper. R. 665-72. According to his report, this level of disglifitesback to at least
December 2007, though likely to 2004. R. 673. First, Dr. Spencer indicated that Ms. Cooper
typically experiencegbain ranging from 7—8/10. R. 66The treatment notes detailed above
paint a different picture. Dr. Spencer also opined that as of December 2007 Ms. Cooper could
only sit for 2—3 hours and stand/walk for 0—1 hours in an 8-hour workday; that she could never
lift or carry more than 10 poundsiatshe hadignificant limitations in doing repetitive
reaching, handling, fingering, and liftindnat she experiencedoderate difficulty in grasping,
turning, and twisting objects and in using fingers/hands for fine manipulation; and that she
experienced marked difficulty in usimgrarms for reachingR. 668—69. Again, the treatment
records and Ms. Cooperieported activities including daily care for an elderlgickman and
regular horseback riding — do not support these opinions. Finally, Dr. Spencer opined that Ms.
Cooper could not maintaifll -time work in the competitive job market anldat she was capable
of functioning only ina low-stresswvork environment R. 670. The evidencehoweversimply

doesnot supporthis level of disability. The ALJ did not err in affording the opinion no weight.

Dr. Snyder



The ALJ likewise foundhatDr. Snyder's RFC was entitled to no weight because it was
not supported by the derlying treatment notedDr. Snyder's RFC was even more limiting than
Dr. Spencer’s. Compare R. 786—93with R. 665+72. In particulay Dr. Snydetimited Ms.

Cooper to sitting no more than 1 hour and standing/walking no more than 0—1 hours in an 8-hour
workdayandneverlifting or carryng more than 5 pounds. R. 788-89. Bnyder also

indicated that Ms. Cooper suffered from marked limitations in the use of all of her upper
extremities R. 789-80. Dr. Snyder opined that Ms. Cooper could not maintaintarfaljob in

the competitive job market and tlste was incapable tfleratingeven a low stress work
environment. R. 791. According to Dr. Snyder, Ms. Cooper had suffered from this level of
disability sinceapproximatel\2000. R. 786, 792.

Notably, Dr. Snyder only began seeing Ms. Cooper in March 2@l/erthree yes
after her DLIhad passed and in 2000 Ms. Coopwras still engagdin substantial gainful
activity. Both of these factors would have givae pause ifl had beeneviewing the RFC for
the first time. Still, the ALJ did not discouridr. Snyder’sopinion foreither of these reasons.
Instead she engaged with thigjective evidencand treatment notes, finding that they did not
support the RFC. Considering that this RiF&evenmorerestrictivethan the last one, the
Court need not review thmedical evidence once again.

Dr. Schroeder

Finally, the ALJ explained that she could give no weight to the RFC of Dr. Schroeder
because the claimant failed to submit any underlying treatment rdwohdsl prepared. In turn
there were no records with whit¢o evaluate the RFAd. Ms. Cooper faults the ALJ for failing
to adequately develop the record, arguing that she had a duty to seek treatméramaddes

Schroeder. fie testimony from the hearing tells a different story.
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Before the hearing begaAlLJ Parkhurst asked plaintiff's counsel whether he was aware
of any documents that were not part of the file that may be relevant to the case. BubdelC
discussedome missing treatment records from Dr. Ratner, a different treatingialmysind no
one else. R. 52. Soon after, the ALJ explicitly asked about Dr. Schroeder’s treairoeas,r
explaining that she could only find his impairment questionnaire. R. 57. Plaintiff's tounse
could not locate any treatment notes in his file, and wheAlld asked how she was meant to
evaluate the conclusions without those notes counsel indicated that they werénlants the
other two multipleimpairment questionnaires that we have in the file.” R. 58. The ALJ
responded, “I can’'t — | have to see what the treatment notes are, so | don’t havedib@n, |
have them.”ld. Counsel acknowledged her statementrimwver asked to supplement the record
after the hearingHe likewise never attempted to submit the treatment notes at any time before
thedecision issued.

“Although the ALJ has the duty to develop the record, such a duty does not permit a
claimant, through counsel, to rest on the recartieed, to exhort the ALJ that the case is ready
for decision—and later fault the ALJ for not performing a more exhaustive investifjaMaes
v. Astrue, 522 F.3d 1093, 1097 (10th Cir. 2008jere plaintiff's counselwas madgersonally
aware of the missing files by the ALThe ALJalso indicated that she could not review the
medical questionnaire without supporting treatment recdrdspite of thisnotice,plaintiff's
counsel never asked for leave to supplentemtecorchor did he indicate that he would submit
the files aftethe hearing.The ALJperformednher duty to develop the recorgshe asked

plaintiff's counsel about the missing treatment netasd she was met by seeming indifference.
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Plaintiff's counseleventually did supplemette record with Dr. Schroeder’s treatment
notes, on August 29, 20£3R. 99-129. The Appeals Council reviewed treical files and
found that because the treatment notes significantly post-dated Ms. Cooper’sadbing from
September 19, 2012 through March 25, 2013 — they were not relevant to the outcome of the
decision. R. 2. Ms. Cooper has not challenged this determination, thus waiving anynargume
that the ALJ’s failure to consider this evidence was prejudicial to the outcomecadwer
Sufficeto say,Dr. Schroeder®RFC is even more restrictive ththe previous two already
discussed Compare R. 877-84with R. 665—-72; R. 786—93Thereforeeven if it had been
reviewed the medical evidence in the record would not have supported it.

Proper Narrative

Finally, Ms. Cooper makes a blanket allegation ghatoper narrative statememss not
provided in support adhe ALJ's RFC assessmenthe Court disagreeS.he Social Security
Rulings state that

[tthe RFC assessment must include a narrative discussion describing how the
evidence supports each conclusion, citing specific medical facts (e.g., teporat
findings) and nonmedical evidence (e.g., daily activities, observatioms).
assessing RFC, the adjudicator must discuss the indiwsdahllity to perform
sustained work activities in an ordinary work setting on a regular and continuing
basis (i.e., ours a day, for 5 days a week, or an equivalent work schedule), and
describe the maximum amount of each waelated activity the individual can
perform based on the evidence available in the case re€bedadjudicator must

also explain how any matafiinconsistencies or ambiguities in the evidence in
the case record were considered and resolved.

SSR 968P, 1996 WL 374184, at *7 (July 2, 1996) (footnote omitted). ALJ Parktielisered
a tenpage long narrative of the medical and moedicalevidence in support dferRFC
assessmentR. 24-34. This discussion was more thorough, nuancddjetailed than most |

have reviewed Ms. Cooper complains that the ALJ failed to identify any medical evidence

® The Commissioner’s claims to the contrary are unfoun@ee[ECF No. 12 at 16]. The notes have
been a part of the record throughout this appeal.
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consistent with a finding of sedentary wptlke least rigorous category availablehe Court
disagrees and refekds. Coopetto the evidence outlined above as well as the more thorough
discussion found within the decision itself. Any argument that Ms. Cooper was unable to
perform sedentary woreturing the relevant time periadas essentialljound to be not credible.

Credibility Assessment

Ms. Cooper contends that the ALJ’s credibility determination was not supported by
substantial evidence in the record. The Court disagfé€eedibility determinations are
peculiarly the province of the finder of fact, and we will not upset such deteromsathen
supported by substantial evidencédackett v. Barnhart, 395 F.3d 1168, 1173 (10th Cir. 2005).
However, these determinations “should be closely and affirmatively linked to stidista
evidence and not just a conclusion in the guise of findintgs.”

The ALJ found that Ms. Cooper’s medically determinable impairments could reagsonabl
be expected to cause her alleged symptoms, but that henestéseconcerning the intensity,
persistence, and limiting effects of the symptoms were “not entirely crédiiilee reasons
explained in this decision:”’R. 29. The ALJ then discluestthe medical recordslemonstrating
in great detaihow both the objective evaluations and Ms. Cooper’s reported complaints of pain
did not lend suppotb her claims of disabling limitationsR. 30-33. The ALJ considered Ms.
Cooper’s reports of daily activities and found that they likewise did not stipgoclaimof total
disability. R. 33. Beyond managing her household needs, Ms. Coegated caring for her

ailing father and regularly riding horses during the relevant time period. The &pads that

* | appreciate the reasoned approach taken with respist t8ooper’scredibility assessmentn the

past Ihave been troubledith the predominant use of such boilerplateguage asthe intensity,
persistence, and limiting effects of the symptomsatecredible to the extent they are inconsistent with
the above residual function assessmefeé Kaighn v. Colvin, 13 F. Supp. 3d 1161, 1173 (2014)isl
clear not only through the language used but also the assessment made that At3tRaefully
considered Ms. Cooper’s subjective complaints before determininmgdidual functional cagzity.
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these final two reports are “suragntradictory to [Ms. Cooper’s] allegations of total disability
and tend to indicate that the claimant retained a greater physical functionatyctyzaci
alleged.” R. 34.

The plaintiff argues that the ALJ’s analysis misses the mark, that it failsus émber
fiboromyalgia, a condition that causes “widespread pain in all four quadrants of tharimbdy
least 11 of the 18 specific tender points on the body.” [ECF No. 11 at 19] (internal quotation
marks anctitation omitted) The Court disagreedvs. Cooper’s reports of pain improvement
following medical treatmerdlongsidéherengagement iactive ancchallenging activities
support the ALJ’s determination thée plaintiffis not entirely credible when she describes
disablinglimitations due tgain.

CONCLUSION

The Court has reviewed the record and findstthe ALJ’'s wellreasoned and thorough
decisionis supported by substantial evidence. Tlesdikewiseno errors of landemanding
remandor reversal The decision is therefore affirmed.

ORDER

The decision of the CommissionetAEFIRMED.

DATED this 16" day of March, 2015.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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