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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-01676-MSK-NYW
SHANNON ZBYLSKI,
Plaintiff,
V.
DOUGLAS COUNTY SCHOOL DISTRICT,
PATRICIA DIERBERGER, irher individual capacity, and
JAMES MCMURPHY, in his individual capacity,

Defendants.

ORDER ON MOTION FOR SANCTIONS

Magistrate Judge Nina Y. Wang

This civil action comes before the cown Plaintiff Shannon Zbylski’'s Motion for
Sanctions for Spoliation of Evidence (“Moii for Sanctions”). [#70, filed August 24, 2015].
Also before the court is Plaintiff's identicMotion for Sanctions for Spoliation of Evidence,
filed inadvertently earlier the same day as an uncésd document. [#66]. These Motions were
referred to the undersigned Magistrate Jugigesuant to the Order of Reference dated
September 12, 2014 [#16], the Reassignmenddagbruary 10, 2015 [#32], and the respective
memoranda dated August 25, 2015 [#71] &eptember 8, 2015 [#80]. Following careful
consideration of the Motion for Sarans and related briefing, theter case file, the applicable
case law, and the comments offered durirgg@ictober 8, 2015 Motion Hearing, the Motion for
Sanctions [#70] is GRANTED IN PART and DEED IN PART and the original Motion for

Sanctions [#66] is DENIED as MOOT.
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PROCEDURAL HISTORY

On June 16, 2014, Marianne Zbylski and Matkyl8ki initiated this lawsuit as parents
and next friends of Shannon ZbyfskiPlaintiff,” “Shannon,” or “Ms. Zbylski”), who was a
minor at the time. Ms. Zbylski was a student enrolled at Rocky Heights Middle School in the
Douglas County School Distri¢tDCSD”) during the 2010-2011 aceanhic year. [#1 at T 1].
She alleges:

on several occasions during the 2010-2011 academic year and the following

summer, DCSD, through Principal Dierger, Assistant Principal McMurphy,

and at least one other,ghiranking DCSD administratoreceived reports from

parents and students of disturbing intéoaxs between Plaintiff, an eighth grade

student, and Richard Johnson, her mathhitegancluding reportand rumors that

a sexual relationship hadagoped or was developing.
[#61 at § 7]. Ultimately, Richard Johnson (“Mfohnson”) sexually assaulted Ms. Zbylski
dozens of times. Id. at § 8]. In 2013, MrJohnson pled guilty to seral charges and was
sentenced to serve a 20-year prison sentend® followed by a 20-year stint in the Colorado
Sex Offender Intensive Supgsed Probation Programld] at { 9]. In her Second Amended
Complaint, Ms. Zbylski asserts the following ofs: (1) a violation of Title IX against the

DCSD based on the sexual harassment petpdtday Mr. Johnson; (2) a violation of her

! Originally, Shannon Zbylski was only identified bgr initials, S.Z. [#1] During the course of
this action, Ms. Zbylski turned giiteen, and sought to amend tiperative complaint to proceed
on her own behalf. [#55]. The court gieeh Ms. Zbylski’'s unopposed Motion to Amend, and
accepted her tendered Second Amended Contidaifiling on August 13, 2015. [#60, #61].

> The court would not ordinarilyefer to individuals by theifirst name; however, because
Plaintiff and some of the witnesses were minorghattime of the incidents giving rise to this
action, documents or testimony afteefer to these indiduals by first name. For the sake of
ease of reference and to distinguan individual from her or his pent who shared the same last
name, at times the court uses an individual’'s fisne. The use of first names is not, and should
not be construed as, a suggestioat these individuals, includinglaintiff, should be afforded
any less respect than an adult or othewiddial proceeding before this court.



Fourteenth Amendment due pess rights pursuant to 423JC. § 1983 against Defendant
Patricia Dierberger (“Prinpal Dierberger’) and Defendantames McMurphy (“Assistant
Principal McMurphy”) (collectively, the “Indidual Defendants”); (8 a violation of her
Fourteenth Amendment equalopection rights pursuant to 42.S.C. § 1983 against Principal
Dierberger and Assistant Pripal McMurphy; and (4) a violaih of her Fourtenth Amendment
equal protection rights pursoeto 42 U.S.C. § 1983 against DCSD. [#61].

This court entered a Scheduling Ordethis case on September 18, 2014 [#23], and the
case proceeded through discovery. On August 24, 2015, Defendants filed a Motion for
Summary Judgment that is currently pendindot® the Honorable Marcia S. Krieger, the
presiding judge in this matter. [#65]. &l on August 24, 2015, Plaintiff filed a Motion for
Sanctions for Spoliation of Evidence [#66]he same day, she filed an identical motion but
under restriction. [#70]. Defendants filed a R&sse to the Motion for Sanctions on September
17, 2015 [#89], and Plaintiff filed Reply on October 5, 2015. [#98] hree days later, this
court heard oral argument regarding thiotion for Sanctions ah took the matter under
advisement. [#103].

FACTUAL BACKGROUND

The following facts are drawn from the exisbattached to the Motion for Sanctions and
the related briefing.

Eighth Grade

During the 2010 fall semester of Plaintiff'gybth grade year, Pldiff was a student in
Mr. Johnson’s math class and she helped hsna student aid. €lg developed a close

relationship that semester. Stegan confiding in him and thexchanged cell phone numbers.



[#70-5 at 56:19-59:23]. During this time, rumdrsgin to circulate that another eighth grade
student, Grace Buck (“Grace,” or “Ms. Buck’gnd Mr. Johnson were having sex. Ms. Buck
addressed these rumors by requesting a meeting with Mr. Johnson and three of her female
teachers. The meeting came to the attentidPrioicipal Dierberger, who then called a meeting

with Grace, Mr. Johnson, and the student they idantified as perpetuating the rumors. [#89-4

at 11 4, 5, 6]. Principal Dierlger directed the student to veriapology letterso Mr. Johnson

and Grace “saying that the rumors were wrongthatlhe was sorry.” [#70-4 at § 6]. Nothing

in the record associatedth this instant motiorsuggests that any rumongere circulating as to
Plaintiff's contact with Mr. dhnson during this time period, nor does it appear that Defendants
conducted any type of inviggation into Mr. Johnson’behavior at this time.

By the spring of 2011, Mr. Johnson and Rt were speaking on the phone with each
other regularly. He itiated a “question game” with her, ete he would pose questions such as
whether she was attracted to him, and whe#ier would date him if he was her age. The
guestions made Plaintiff uncomfortable and raftdew weeks she asked him to stop. [#70-5 at
78:25-80:3]. They eventually remed the game at her requedtd.] Also in the spring of
2011, rumors begin to circulate at Rocky Hegghtiddle School that Plaintiff and Mr. Johnson
were having sex. Grace attested that these ruwmmsbeyond the rumors the previous semester
concerning her, and that “[i]t was obvious tadsnts that there wasmething off about Mr.
Johnson and Shannon’s relationshi dhat it was more than aatsher/student relationship.”
[#70-4 at T 9]. Grace furthettested that Mr. Johnson and Plaintiff “seemed to tell each other
everything, would walk alone through the halklgyéther, and behaved as if they were very

comfortable and close with each otherld.]] These rumors contindeall spring. [#89-4 at



8]. The rumors extended to Plaintiff “havisgx with Mr. Johnson,” thd{fshe is] f***ing [her]
teacher,” and that “Mr. Johnson is creepy.” [#89-2 at 121:26-22].

Mr. Johnson knew these rumors were circotptrecognized it was sasful for Plaintiff,
and apologized to her.Id[ at 121:8-18]. When Plaintiff's i#nd, Sheridan, informed her about
the rumors, Plaintiff asked Sheaitlto accompany her to Defemd&IcMurphy’s office to make
a report. Plaintiff testified that she appcbed Assistant PrincipdcMurphy because “[the
rumors] were about [her], and a pretty heftinghfor people to be sayy and a lot of people
were talking about it, so [sh&]lt like an administrr should know about.” [#89-2 at 130:14-
131:24]. She further testified, tbld Mr. McMurphy right afterwards, and he’s an adult, and he
was in the school when it was happening. It wassure within the school and he was the person
| felt most comfortable going to for the certain situationld. pt 132:1-5]. Plaintiff identified
two fellow eighth grade students, Keith ColeméKeith”) and Kyle Gross (“Kyle”), as
responsible for perpetuating tihemors. Plaintiff testified thaAssistant Prinipal McMurphy
said he would “take care of it.” [#89-2 at 131:21-24here is no indication from the record that
Defendant McMurphy asked eithBtaintiff or Mr. Johnson any gagons about the truth of any
rumors, or that Defendants conducted any type of investigation into Mr. Johnson’s behavior at
that time other than speaking to Keith and Kyle.

Defendants McMurphy and Dierberger callgdith and Kyle into the office. Kyle
testified that Mr. Johnson wasegsent when he entered Prindigierberger’'s office, that

Principal Dierberger asked Kyle if he waspensible for rumors regarding Mr. Johnson and

¥ When citing deposition testimony, the court uses page and line references in the original
deposition transcript, so that such referencexamsistent with those used by the Parties in the
briefing.



Plaintiff, and then stated, “th&t sexual harassment towards a teacB8o0 we will have to punish
you with in-school suspension.” [#70-9 at 115118:11]. Keith testified that Defendant
McMurphy saw him first, and told him he wan trouble for spreading rumors about Mr.
Johnson and Plaintiff. [#70-10 at 74:16-19]. Kidstified that at thermie he and Keith were
called to the office, “everyone” in their clagss talking about Mr. Johnson and Plaintiff at
“anytime.” [#70-9at 123:18-124:1]. The students were gossiping that iteird how they text
each other, how they're always togathhow he’s hugging on a student.id.[at 124:21-25].
Kyle also heard around that time that Mr. Jaimsand Plaintiff were together often outside of
school and that Mr. Johnson had a ymetof Plaintiff on his desktop.Id.] Kyle testified that he
denied telling sexual jokes abduiaintiff or any othe female student anilr. Johnson, but told
Defendant Dierberger that he felt “it's kind of weird how they were hanging out with each other
all the time,” and “it's weird how everyonie talking about it, the rumors.” Id. at 129:18-
131:4]. Kyle also testified that Defendant Dieder asked him if he had seen anything physical
occur between Mr. Johnson and Plaintiff, andekigsponded that “they have been hugging and
talking to each dter very closely iad flirtatious.” [d. at 173:7-14]. Keithtestified that after
arriving in Defendant Dierbergertsdfice, she explained to himdhcertain students had reported
to Mr. Johnson overhearing Keith and Kyleaysg sexual stuff” about Mr. Johnson and
Plaintiff. [#70-10 at 49:8-19]. Keith alstestified that “the Wole school was basically”
discussing the same observations regarding Mhnson and Plaintiff, and that he felt the
“school should have known more about it. Thpuld have dove into litetter...investigated it
better.” [#70-10 at 20:2-25]. Defendants askasith and Kyle to write statements regarding

their involvement withthe rumors. Keith wrote that hend Kyle “joined a huge group of



boys...that were talking about...Shannon and Johrend [he] added [his] remarks to...what
everybody was saying, basically joinedthe conversation.” [#70-10 at 54:3-9]. He also wrote
that Mr. Johnson had pictures of Plaintiff ors lslassroom computer and that students thought
that Mr. Johnson and Plaintiff were haviegx. [#70-10 at 76:1%9, 77:19-23]. Defendants
disciplined the boys with inehool suspensions, though Principal Dierberger vacated the
suspension and returned the boys to theirseladater during the ga [#70-11 at 201:1-4,
240:22-25].  Again, there is no indication tHa¢fendants investigated Mr. Johnson or his
alleged behavior at that time, or alerted Plaintiff's parents of the rumors.

Keith’'s father, Keith Coleman Sr., a pdimfficer, drove to the middle school the
following day to contest the suspension andniet with DefendanMcMurphy, who showed
him the boys’ statements. [#89-12 at 28:5-18]r. Coleman pressed Defendant McMurphy on
how his son’s behavior was s@ppropriate as to warrant suspiem, in particular when none of
the other boys involved, othdran Kyle, was disciplined.1d. at 28:14-29:16]. He spoke with
Defendant McMurphy about “lookingnto this matter,” saying “for [his] son to serve a day or
two of suspension in-house is nothingnaared to Shannon being violatedId.[at 30:2-32:2].

Mr. Coleman also testified that he spoke witefendant Dierbergesn the phone, and she told

him that the incident had been investigatetd. &t 29:4-11]. Assistant Principal McMurphy
admitted that they had not spoken to Plaintiff's parents about the rumors and had not spoken to
Mr. Johnson; Mr. Coleman asked DefendantMicphy to follow up with him regarding an
investigation of the rumors. Id. at 30:13-23]. The following week, Mr. Coleman called
Defendant McMurphy asking for an update. Hstified that Defendant McMurphy responded,

“Oh, it checks out okay.” I§l. at 31:5-10].



Kyle Gross’s mother also requested a nmgeto discuss the suspon of her son, and
met with Defendant Dierberger. Mrs. Grosstifeed that during thei meeting, Defendant
Dierberger was protective of Mdohnson and asserted that he was a “good person on her staff.”
[#89-6 at 89:25-90:8]. Mrs. @ss testified that Defendant édberger said, “I know Rick
Johnson, and that's all | need kmow. | know my staff.” Id.]. Mrs. Gross sensed that
Defendant Dierberger was defensive with rdg@ Mr. Johnson and unwilling to consider the
possibility that he was sexla assaulting Plaintiff. Id. at 92:11-15]. Mrs. Gross told
Defendant Dierberger to take the rumsesiously and to investigate themld.[at 92:16-20].
She testified that she essentially pleaded with et Dierberger to ensure that “all these kids
are not lying,” and to “make sure thisnst happening to this little girl.”Idl. at 93:7-94:3]. She
also testified that she felt that Defendant Derger “wasn’t listening” and that Defendant
Dierberger “just kept talking about what a nmerson [Mr. Johnson] was and that she could not
have Kyle making these types of accusations in the schotd.”af 97:10-16]. During this
meeting, Mrs. Gross shared that in Decemi@di02 the previous winter, she had listened to her
son talking to two of his friendsbout Plaintiff and Mr. JohnsorThe boys’ observations caused
Mrs. Gross, in her professidnexperience as a social workéo wonder if Mr. Johnson was
grooming or had already begun sexually assaulrantiff. [#89-6 at88:4-22]. After the
initiation of this lawsuit, Defendant Dierbergestified that she did not hear Keith or Kyle “say
that there was something going on between [Btfiand Richard Johnsonduring the incident
when they received in-school sesgions. [#70-6 at 213:20-25].

Mr. Johnson kissed Plaintiff fahe first time between the end of April and the beginning

of May, and thereafter began kissing her regulathRocky Heights Middle School in private.



[#70-5 at 80:4-16]. By the end of the schochythe rumors circulating about Mr. Johnson and
Plaintiff had not dissipated,nd indeed had escalated to theint that Defendant McMurphy
addressed the class with regémdthe gossip and declared thlagir behavior was the worst he
had seen; he demanded that the rumors and halstop. [#70-4 at | 11]Grace attested that
everyone “knew that Mr. McMphy was referring to the rum® regarding Mr. Johnson,
especially the rumors about what seemedadikenappropriate relationship between Mr. Johnson
and Shannon.” Ifl.]. Defendant McMurphy left Rocky Hgits Middle School ahe end of the
2011 school year to become principal ah&aView Middle School. [#89-1 at 32-33].

Summer Before Ninth Grade

Mr. Johnson’s relationship with Plaifit escalated during the summer after she
completed her eighth grade year and left Radkyghts Middle School. Rintiff testified that
she often spent time with Mrolinson at his home while his wifgas at work, and that she saw
him every day that summer. [#70-5 at 85:19187.: In addition, the relationship had turned
sexual. [d. at 233:8-18]. Over the 2011 Memorlahy Weekend, Mr.ahnson aggressively
confronted Kyle at the Southridge Recreat@enter for “running his wuth” about Mr. Johnson
and Plaintiff. Kyle returned home afterwardsldald his mother, MrsGross, who immediately
requested a meeting with Defendant Dierbeeget Dierberger’s supervisor. [#70-12 at 100:10-
101:21]. Mrs. Gross also consulted an attorndythe meeting, Mrs. Gross asked again about
the well-being of Plaintiff, to which Defendf Dierberger responde “it was going to be
investigated.” Id. at 104:1-7]. Mrs. Gross testified that the supervisor who was present, whose
name she could not remember, similarly represahid'he was going to get a letter in his file.”

[Id.]. Plaintiff testified that Mr. Johnson tolter Principal Dierbergenad called him and told



him that he needed to be careful and “couldre doing things like #t,” referring to the
confrontation between Mr. Johnsand Kyle at the recreation den [#70-5 at 235:3-236:1].

During her deposition, DefendabDierberger disagreed thiirs. Gross said anything to
her at that meeting regarding swappropriate reladbnship between Plaintiff and Mr. Johnson, or
that Mrs. Gross voiced her concerns regeydPlaintiff and Mr. Johnson. [#70-6 at 249:18-
250:5]. Defendant Dierberger did not remembérether a supervisor was present at this
meeting, but acknowledged that Terry Killin was often present at meetings such as ldhose. |
251:3-252:6]. While he was included on an gragranging the meeting [#98-10], Mr. Killin
retired a matter of days after this meetiogk place, and could not recall during his deposition
whether he attended the meeting. [#89-2844:18-25, 150:15-151:5]Defendant Dierberger
testified that she “normally” woulthke notes at a meeting likagtand place those notes in her
personal file. [#7@@ at 250:16-251:2].

Freshman Year of High School

Defendant Dierberger testified that duyithe fall of 2011, she became concerned about
Mr. Johnson’s behavior. [#70-6 at 50:4-21]. She testified that she raised her concerns with him,
and she “probably” would have documented these/ersations in notes skept in her personal
file. [Id. at 50:4-21; 50:22-51:22; 83:10-16]. However, it does amear that Defendant
Dierberger or Defendant DCSihdertook an investigation intdr. Johnson’s relationship with
Plaintiff at that point, and Ms. Zbylski was nagger a student at Rocky ldats Middle School.

In December 2011, Plaintiff told Mr. Johnsomttlshe would report their relationship if
he did not leave his wife within the following &wmonths. [#89-2 at 59-62]By this point Mr.

Johnson had begun sexually assaulting Plaint#89{15 at 11, 13]. Mr. Johos left his wife in
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January 2012. [#89-2 at 59-62All the while, the sexual assawf Plaintiff by Mr. Johnson
continued. [#89-15 at 15-16].

In February 2012, Mr. Johnson contacted Ddént Dierberger through email thanking
her for checking on him and explaining that iee‘dealing with many things with very few
answers and lots of frustratiohg#89-20]. He expressed sidicant frustration with the “many
people who are talking about me and spreadimggghivhen | have spoken very little about any
of this.” [Id.]. He then wrote he hoped she understtibdt | am very stressed and instead of
knowing what is going on, | am hearing mdnat rumors/gossip are being spreadd.][

In March 2012, a student recorded Mohnson laughing during a recess period while
watching some of his students ttwanother student into the air fall to the ground. Later that
month, at a meeting called with Defendant bexger, a human resources director, and a union
representative to discuss the aemt, Mr. Johnson agreed to gsirather than beischarged.
[#22]. Defendant Dierberger téged that she would have placed an “official folder” any
notes she took during this meeting; no suchesidtave been produced. [#70-6 at 83:17-23].
There is also no indication in the recordfdre this court that Defendants undertook any
investigation of Mr. Johnson’s legionship with Plaintiff—desp@ assurances @vided to Mr.
Coleman, Mrs. Buck, or Mrs. Gross.

Summer Following Freshman YeardaBeqginning of Sophomore Year

In June 2012, an acquaintance of the Zkigl Linda Peterson, contacted the Douglas
County Sheriff's Office to reportoncerns that Mr. Johnson wasxually assaulting Plaintiff.
[#89-15 at 4]. Mr. Johnson had coached Ms. Betés son in basketbaand there had been

talk amongst the parents of the bayiso played basketball for Mdohnson that he was involved
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in an inappropriate relationship with Plainfiffld. In response to this report, a detective with
Douglas County’s Special Victims Unit, Dés&ragon, contacted DCSD inquiring about Mr.
Johnson and three other studemtgjuding Plaintiff. [#89-15 a#; #70-1 at 5]. Detective
Aragon spoke over the phone with then-DCSfausity manager, Mark Knapp. Mr. Knapp
knew Detective Aragon was a member of the Sp&taims Unit and that the Unit had initiated
an investigation. [#70-1 at23:20-124:5]. Detective Aragodid not speak to any other
administrators at that time.ld[] Only Detective Aragon’s notesf the correspondence exist;
Mr. Knapp has since left DCSD, and the evideiscenclear whether Mr. Knapp made notes of
the correspondence or relayed Detective Aragmmsiry to others abCSD. [#70-1 at 123:20-
124:24]. Mr. Johnson’s employment with DCSDrfally ended days after Detective Aragon
contacted the school. [#23]. #iat time he was involved in divee proceedings with his wife.

On June 7, 2012, Detective Aragon conductedengic interview with Plaintiff that was
recorded on video. [#89-15 at 7Plaintiff denied having a seal relationship with Mr. Johnson
and represented that they had not had a close relationship since Decembetd2@t8].[ The
interview lasted approximately 4Binutes; at its conclusion, Degttive Aragon told Plaintiff she
did not think Plaintiff was “telling [her] the kole story, and that [shé&now[s] there is more
going on.” |d. at 10]. Detective Aragon also told Plgfihthat “when she igeady to talk about
it [she] want[s] [Plaintiff] to tell her mom.” 1¢.]

Ms. Dierberger retired fro®CSD on June 30, 2012. Seuereeeks later, Mr. Johnson
ended his relationship with Plaifiti He told her that “it wagetting too risky...fiJe couldn’t do

it anymore...[p]eople were getting curious...peopleevgetting suspicious.” [#89-2 at 200:15-

* Keith Coleman and Kyle Gross wers@imembers of this basketball team.
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23; #89-15 at 18]. Plaintiff testified that she was hurt by tleakup, and that “[Mr. Johnson]
never let me hang out with my friends, he nde¢me open up to my parents...[s]o he was all
that | had.” [#89-2 at 200:24-2@1: Plaintiff confided in he mother shortlythereafter but
“begged” her mother not to tell her father, bessaghe “knew [her] dad would want to go to the
police right away, and [she] ditbt want that happening...'Id[ at 201:13-203:19]. She testified
that she felt “really alone” and that she thoutihé people in my family probably picked up on
my mood as | was really sad.ld[ at 73-75]. Plaintiff also testified that she “was just in such a
bad place, and the last thing | wanted to do vead @ith the loss of [MrJohnson] and deal with
kids at school.” Id. at 203:17-19].

On October 14, 2012, Plaintiff and her mothéd teer father about the relationship with
Mr. Johnson. [#89-17 at 148:16-23; #89-15 at 2BJaintiff testified that she and her mother
“couldn’t hold it any longer...[i]t was too hardhd it was too much.[#89-2 at 203:22-25]. On
October 17, 2012, Plaintiff's parertteok her to the Douglas CounBheriff's Office for Plaintiff
to report her relationship with Mr. Johnsonrt89-15 at 11]. On Noveneb 13, 2012, the police
arrested Mr. Johnson.

Records at Issue

Administrators at Rocky Hghts Middle School maintainedn official file for each
teacher. These files were kept in the schoolfiain office. [#70-6 at 48:5-7, 49:10-12].
Defendant Dierberger testified thiitshe noted a pattern of befar with a certain teacher, her
practice was to place a copy of m&tes regarding the behaviorthre teacher’s official file. Il.
at 44:10-45:2]. Copies of anrugeacher evaluations were stdrin these files, along with

“[a]nything that’s official...because a teacher had tight to look at anyiing that was in their
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file.” [Id. at 47:22-48:4]. Defendant &iberger stated that skeould have included in Mr.
Johnson’s teacher evaluation any pattern of behavior or concerns that she had obkkraed. |
49:13-21]. However, in the 2011-2012 schgelar evaluation of Mr. Johnson, Defendant
Dierberger noted no concerabout Mr. Johnson ancted him as “highly effective.” Id. at
145:6-146:22, 147:21-148:8]. Defendant Dierberggstified that she did not note in Mr.
Johnson’s official file the incident between Mr. Johnson and Kyle Gross at the recreational
center during the summer of 2011, or the sgbent meeting with Mrs. Grossld[at 255:23-
256:11]. The only document produced during discpvelated to this meeting was the e-mail
arranging the meeting, which included Terry Killinld.[at 255:23-256:20, 258:1-10; #98-10].

In addition, at the time of this litigation, the disciplinary record regarding Keith Coleman’s in-
school suspension in relation to Plaintiff avd. Johnson was not in Keith’s file, although the
file contained records of othdrsciplinary action Keith had incted. [#70-6 at 197:1-25].

While principal at Rocky Hghts Middle SchoolDefendant Dierbemy also “made a
habit of taking notes,” and sheowld place her notes in her perabfile that she kept in her
desk. [#70-6 at 44:9]. These notes pertainddketointeractions and/or concerns with teachers,
parents, and students, alike. When guestiomkether she took notes regarding Mr. Johnson,
Defendant Dierberger testifiedahshe “probably” placed a note her personal file regarding
Mr. Johnson’s casual dress amel concerns regarding hisHaior in fall of 2011. Id. at 50:4-
21].

In addition, prior to his separation from ployment, Defendant Dierberger discovered
Mr. Johnson alone in his classm with a young female studesitting on his desk, wearing a

short skirt, andacing him. [d. at 131:6-20]. Defendant Dierbemgtestified that she either
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noted the incident in her persal folder, or “hope[d]” thashe would have noted it.ld[ at
132:18-25]. Soon after Defendant Dierbergenedti she shredded all of her personal files by
hand at her home on the basis tha ‘§h]ad no need [for them].”Idl. at 45:7-12, 46:3-9]. She
could not remember the date on which she ste@dher files, but suggested sometime in May or
June 2012. Ifl. at 45:11-18, 46:10-15]. She could netall whether her pessal file contained
notes about Mr. Johnson, and testlifthat her personal file coma&d no notes as laintiff or
Kyle Gross. [d. at 46:16-47:6]. She recalled shredding notes pertaining to meetings or
interactions with parents that she Isored in a “collected big folder.”ld. at 85:14-86:10]. To
Defendant Dierberger’'s knowledgdl teacher files maintained in the school were intact at the
time of her retirementd. at 48:5-7, 49:10-12], including the file on Mr. Johnsord. &t 90:5-
11].

During discovery, Plaintiff sought from Defgants documents reldtéo their knowledge
of and actions attributed to Mr. Johnson and leéthat apart from a lone email, no disciplinary
records exist as to the in-schalspension of Keith ColemandKyle Gross asing from the
rumors regarding Mr. Johnson and plaintiffp notes exist from Dendant Dierberger’s
meetings with students, parents, or Mr. Joim$o copy exists of a written statement made by
Keith regarding Mr. Johnson’s bavior toward Plaintiff, ad no notes exist regarding any
investigation of Mr. Jonson that led to hisesignation. [#70 at I2]. On March 13, 2013,
Plaintiff's counsel sena notice under the Calmdo Government Immunity Act to Defendant
DCSD regarding potential claims. [#70-25]. BT issued its first litigation hold letter on
August 28, 2013. [#70-26]. Plaintiff now contenldat Defendants were informed, no later than

April 2011, that students angarents believed & Mr. Johnson “was engaged in an
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inappropriate, sexualized relationship with [Pl&ihand that the parents expected DCSD to
investigate and take appropriaterrective measures,” [#70 a6], but nonetheless failed to
preserve, or destroyed, documents that treeya duty to preserve and produce.
ANALYSIS

The Federal Rules of Civil Procedure provitie discovery procadtes that seek to
further the interests of justice by minimg surprise at trial ah ensuring wide-ranging
discovery of information.Cache La Poudre Feeds, LLC v. Land O’Lakes,, 1244 F.R.D. 614,
619 (D. Colo. 2007) (citation omitted). To accdisip these objectives, Rule 26(b) permits
discovery “regarding any nonprivileged matter thatisvant to any party’s claim or defense” or
discovery of any information that “appears reatbnaalculated to leado the discovery of
admissible evidence,” so long as it i®portional to the needs of the caseeeFed. R. Civ. P.
26(b)(1)° So as to protect each party’s abilityrticipate in the expansive discovery permitted
by Rule 26(b)(1), putative litigants have a dutypteserve documents that may be relevant to
pending or imminent litigation.Cache La Poudre Feed244 F.R.D. at 620.

“Spoliation” results from “thedestruction or significant t&ration of evidence, or the

failure to preserve property for another's aseevidence in pending or reasonably foreseeable

® The recent amendment to Federale of Civil Procedure 26(f), effective December 1,
2015, reads “[u]nless otherwise limited by courtieat the scope of disgery is as follows:
Parties may obtain discovery regagl any nonprivileged matter tha relevant to any party’s
claim or defense and proportional to the needthefcase, considering the importance of the
issues at stake in the action, the amount inrowatsy, the parties’ fative access to relevant
information, the parties’ resources, the importaoicthe discovery in resolving the issues, and
whether the burden or expenselwd proposed discovery outweighs likely benefit.” Pursuant
to 28 U.S.C. 8§ 2074(a) and the Order of thbpr®me Court dated April 29, 2015, the amendment
shall govern all civil cases commenced mafizecember 1, 2015 and “iofr as just and
practicable, all proceedings then pending.”
Seehttp://www.supremecourt.gov/ordezsurtorders/frcvl5(update) 1823.pdf
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litigation.” Oto Software, Inc. vHighwall Technologies, LLCNo. 08—cv—-01897-PAB-CBS,
2010 WL 3842434, at *7 (D. CalAugust 7, 2010) (citingVest v. Goodyear Tire & Rubber,
Co.,167 F.3d 776, 779 (2d Cir. 1999)). As a generld, rihe trial court actwith discretion in
imposing sanctions for abusédiscovery under Rule 3Toletti v. Cudd Pressure Contrdl65

F.3d 767, 777 (10th Cir. 1999) (erhal quotation marks and citation omitted), and the court has
inherent power to impose sanctions for the destruction or loss of evid@amhe La Poudre
Feeds 244 F.R.D. at 620 (citations omitted).

Plaintiff seeks sanctions pursuant to RG@I&b) and (c) in the form of an adverse
inference for summary judgment and jury instiaes and, in the alternative, for evidence
preclusion, on the basis that Defentdafailed to disclose and iedd destroyed written evidence
of their notice “of the potential that Johnsoould sexually harass or assault [Plaintiff],” after
they had a duty to preserve @levant evidence and contravention of fedal regulations, state
laws, and DCSD policies. [#78t 3]. Plaintiff identifies tB missing written evidence as
follows:

e Principal Dierberger’s handwritten mst of Johnson’s appropriate conduct
with a young girl in a sbrt skirt in his classroorm 2010 or earlier;

e Disciplinary documents regarding twaidents who reported anappropriate,
sexualized relationship between Ptdfnand Johnson to Dierberger and
McMurphy in April 2011, and who were consequently suspended for
“disruptive” conduct;

e At least one written statement by onethbse students, prepared in April
2011, that described Johnson’s trondgli inappropriate, and sexualized
conduct toward Plaintiff and the widespd belief that the relationship had
turned sexual;

e Principal Dierberger’'s handwritten netérom a meeting with parents of one
of those students in June 2011, where they described Johnson’s threats to their
son for reporting Johnson’s distungi and sexualized relationship with
Plaintiff and then asked Dierberger itovestigate the rumors of Johnson’s
inappropriate relationship with Plaintiff;
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e Principal Dierberger’s notes regardidighnson’s increasingly erratic behavior
and her concerns about his “persoisslues” and response to “rumors” in
2011-2012, during the time that Johnson was assaulting Plaintiff; and

e Notes and documentation created during a March 2012 DCSD investigation
after Johnson was observed engagingconduct physically endangering
another RHMS student, during whichaher DCSD admistrator expressed
concerns regarding Johnson’s intei@ts with young, female students.

[#70 at 3-4]. Defendants concede that such remesrecords would be relevant to the pending
litigation and that theyhave not been produced, but arguaettthere exists questions as to
whether the following notes even existed:
e Records of a conversation that M3ierberger had with Johnson cautioning
him about letting a female student wivas wearing a short skirt sit on his
desk;
e Notes of an incident when Ms. Dierbergequired a student to write a letter
of apology to Johnson and Grace Buck, his classroom aide, after Ms. Buck
complained that the student had bepneading rumors #t she was having
sex with Johnson;
e Notes of a meeting with Kyle Gross’s parents in June 2011; and
e Notes regarding Johnson’s behaviors and his complaints about rumors after he
left his wife.
[#89 at 12]. Defendants argue that Principal Diegbetestified “hat it was her habit to take
notes, not that she actually did take notes of each inciddntjut nonetheless brief these issues
with regard to spoliation. Defendants furthentend that they had nduty to preserve this
written evidence, even assumingxisted, because they did rastd could not have known about
the sexual relationship betwe&aintiff and Mr. Johnsn until at least October 2012, in part
because Plaintiff was actively hiding such information and the Zbylskis did not report the
assaults to the police tiinOctober 14, 2013. [#89]. Defendardlso argue thaven if such

evidence had been unwittingly destroyed, it wlame without bad faith and any prejudice to

Plaintiff is entirely speculative.ld. at 20].

18



Existence of Documents

This court first considers Defendants’ argumehg there is no conclusive evidence that
the documents at issue ever existed. A moving party has the burden of proving, by a
preponderance of the evidence, that the opposirty faled to preservevidence or destroyed
it. See Ernest v. Lockheed Martin CoNo. 07-cv-02038-WYD-KIM, 2008 WL 2945608, *1
(D. Colo. July 28, 2008). Some courts withire thenth Circuit have déoed to engage in a
substantive spoliation analysis when a party fails to first establish the existence of the documents
at issue. See e.g.Kincaid v. Wells Fargo Securities LL.®lo. 10-cv-808-JHP-PJC, 2012 WL
162349, *2 (N.D. Okla. Jan. 19, 2012). Courts hfotend, and this court agrees, that a party
seeking spoliation sanction must offer somadence that relevant documents have been
destroyed. See Oldenkamp v. United Am. Ins. ,CNo. 07-cv-601-TCK_PJC, 2008 WL
4682226, *2 (N.D. Okla. Oct. 21, 2008).

Despite Defendants’ arguments to the cowgirghis court concludes that based on the
record, it is more likely than not that relevatdtcuments have been dested. As an initial
matter, there is no dispute that disciplinary documents related to Keith Coleman and Kyle Gross
arising from what each said about Mr. Johnsod Rlaintiff's relationship existed at one point
and have not been produced. [#89]. Those deatsmare relevant, particularly given the fact
that Kyle testified that he told Principal Dierberger he had seen a picture of Plaintiff on Mr.
Johnson’s computer and that had withessed Mr. JohnsondaPlaintiff hugging and talking
very closely and flirtatiously. [#70-9 at 173:14172]. Defendants also do not dispute that there
was at least one written statement by Keith @ale involving the circumances that led to his

in-school suspension. [#89].Keith testified that Defendd McMurphy had given him a
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statement sheet to fill out, and that he haduidet in his statementdahstudents thought that
Plaintiff and Mr. Johnson were having seX#70-10 at 53:16-25; 765-19]. Indeed, Mr.
Coleman testified that upon meeting with Drefant McMurphy, he was shown two statements,
one written by his son, Keith, and one writnKyle Gross. [#89-12 at 28:5-11].

In addition, based on the totality of the retdefore me, | conable that there were
handwritten notes from the meeting between kgtess’s parents, Defendant Dierberger, and an
unnamed supervisor. In reaching this conclusion, the court relies on a document that
corroborates a third person’s involvement ie thmeeting and the testimony of a third party
witness who has no apparent inteliesthe outcome of this actiorfirst, the record is clear that
a meeting was scheduled with the Grosses, rakafiet Dierberger, and Trg Killin. [#98-10].
While Defendants may dispute whether Mr. Killitimately attended that meeting, Mrs. Gross,
the mother of Kyle Gross, unequivocally testified that an administrator was present at the
meeting and that the administrator took notg¢g70-12 at 103:18-23, 142:8-18]. She further
testified that the administratdold her that her concerns aboart inappropriate relationship
between Mr. Johnson and Plaintiff would be iriigeged and a letter auld be placed in Mr.
Johnson’s file. Id. at 143:24-144:14]. Kyle Gross also ifstl that his mother told him at the
time that “[t]his is going into his teacher fild#70-9 at 176:21-177:6]Neither the notes of the
meeting nor any letter from Mr. Johnsop&rsonnel file have been produced.

With respect to any handwritten notekea by Principal Diertbger regarding Mr.
Johnson’s inappropriate conduct with his fensledents, including notes regarding the student
sitting on Mr. Johnson’s desk, the court similartyncludes based on the circumstantial evidence

that such notes did, at one time, exist. Fiest, Defendants concede, Principal Dierberger
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testified that she “made a habittaking notes” if issues arose witdachers. [#70-6 at 44:5-9].

In fact, Principal Dierberger testified that it svher normal habit to taketes at a meeting with
parents id. at 281:19-282:10] and to gerate and maintain notabout teachers, including Mr.
Johnsonld. at 281:11-18]. Second, tHiparty witnesses testified telling Principal Dierberger
about inappropriate behavior between Mr. Johnand Plaintiff. Kyle Gross testified that
Defendant Dierberger specificalasked him if he had seen aniyigy physical transpire between
the two, and that he told her “they had been hugging and talking to each other very closely and
flirtatious.” [#70-9 at 173:7-18]. Mrs. Gross téised that she raised ¢hissue of Mr. Johnson’s
inappropriate relationship with &htiff to Principal Dierbergeias of April 2011. [#89-6 at
86:22-87:5; 92:16-29]. ThirdRrincipal Dierberger further tesefl that she “probably” had notes
in her folder about Mr. Johnson because she aoaserned about his behar starting in the
beginning of 2011. [#70-6 at 50:4-21]. When askerincipal Dierbergedid not identify just
one concern about Mr. Johnson, but recited a lisboterns: he was dressed inappropriately; he
always appeared to be anxious; his back waays hurting; his life was not good; he was on his
cell phone inappropriately; his quality of instioct was not up to par because his CSAP scores
were declining; he was late or he would leagkool quickly because he had to coach basketball
at the high school; and he missed meetingsRhatipal Dierberger needed him to attendd. [

at 50:22-51:19]. She also tesd that she sent him home frip in his gans during the 2011-
2012 school year; he had a “major meltdownaatin-service on or about March 2, 2012; and
she had Mr. Johnson speak with her and a psycholofgistat[ 129:11-24, #89-1 at 152:2-5].
Principal Dierberger further testefl that she spoke with him abdbe issues that she identified.

[#70-6 at 51:20-22]. She specifically testifiecttishe herself had observed in his classroom a
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female student wearing a short skeitting on his desk facingri, and that she reprimanded him
for that incident. Id. at 129:25-131:20]. And while Principal Dierbergeuld not be absolutely
certain she made a note in her file about obegrthe student sitting on Mr. Johnson’s desk, her
initial reaction was that she was “susdie would have made such a notiel. §t 132:18-25]. In
addition, Dan McMinimee, the former AssistaBuperintendent oDCSD for secondary
education testified if a teacher svdisciplined, a note should be mautehat and put in the file.
[#70-13 at 221:12-19; 222:6-15]. Standing alaegh of these facts individually might not lead
the court to the conclusion that there werevate handwritten notes; taken together, however,
this court concludes that there is sufficiemtemstantial evidence that relevant documents once
were, but are no longer, in existence.

Finally, the court considers whether @®tand documentation created during an
investigation leading to Mr. Johnson’s resignation were dgsito For this category of
documents, there is insufficient evidence in the needxefore the court on this instant motion to
conclude additional documents existed and hasebeen produced. It appears that Principal
Dierberger testified that sheddnot conduct a further investiian of the incident during the
recess period because she had seen the videoansash sufficient. [#89-1 at 161:1-9]. Even
considering the note reflectingnttestigation follow-up regamdg Rick Johnson,” [#70-20 at 2],
Robert Ross, Jr. testified thatfurther investigation was not conducted because Mr. Johnson
decided to separate from DCSD. [#98-11 at &Bp- Therefore, on the record before it and for
the purposes of this instant motion only, this tolaes not find that Plaintiff has established by
a preponderance of the evidence that additimmmés and documentation with regard to Mr.

Johnson’s resignation were created irdha2012 and subsequently destroyed.
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Having found that documents existed thatéhaot been maintained and produced, and
noting that Defendants do not digp the relevance of such potential documents, the court now
turns to consider whether, and when, Def@nts were under any duty to preserve the
information.

. Duty to Preserve
A. Common Law

1. Applicable Law

Under Tenth Circuit law, spoliation sanctioage proper when (1) a party has a duty to
preserve evidence because it knew, or showe lkaown, that litigation was “imminent,” and
(2) the adverse party was prejudidgdthe destruction of the evidendairner v. Public Service
Co. of Colorado563 F.3d 1136, 1149 (10th C#009) (internal quotation and citation omitted).
As an initial matter, the Parties disagreeowbwhat constitutes “imminent” litigation that
triggers Defendants’ duty to preserve.

Plaintiff argues Defendantgluty to preserve was triggel when they had notice or
should have known that evidence dynbe relevant to potentialtiwre litigation.” [#70 at 13
(citing Cache La Poudre Feed244 F.R.D. at 620)]. Defendaratssert in their Response, and at
oral argument urged this court to accept, thairtduty to preserve did not arise before this
specificlitigation was “pending or immient.” [#89 at 15 (citingCache La Poudre Feed244
F.R.D. at 630)]. Defendants argue, “[o]bvéby [they] could not hae known of imminent
litigation before they becanawvare of the sexual relationship itself.” [#89 at 3].

This court respectfully rejects the notion thagbarty’s obligation to preserve information

arises only after it understands frecisenature of thespecificlitigation at issue. Courts in this

23



District have found that putative litigants hadduty to preserve documents once a party has
notic€ that the evidence is relevant to litigation or when a garew or should have known that
the evidence may be releuvato future litigation.Cache La Poudre Feed244 F.R.D. at 620
Asher Associates, LLC. v. Bakidughes Oilfield Operations, IncNo. 07—-cv—-01379-WYD-
CBS, 2009 WL 1328483 (D. Colo. May 12, 2009)) (citifpulake 220 F.R.D. at 216). The
most recent amendments to Rule 37(e) of the Federal Rules of Civil Procedure are consistent
with this notion, in the @antext of preserving electrarally stored information:

In applying the rule, a court may neea decide whether and when a duty to

preserve arose. Courts should consttlerextent to which a party was on notice

that litigation was likely and thalhe information would be relevant.

Advisory Committee Notes to Fed. Riv. P. 37(e) (eff. Dec. 1, 2015).

As a court in this District explained, whiféhe duty to preserve evidence is often
triggered by the filing of a lawsuit..., this dutyay arise earlier if a p& ‘knows or should have
known’ that the material may belegant to future litigation.”Oto Software, In¢.2010 WL
3842434, at *7 (citindKronisch v. United State450 F.3d 112, 126 (2d Cir. 1998) (the

obligation to preserve evidence arises when a party should have kogemdled on other

grounds by Rotella v. Woo828 U.S. 549 (2000}). In determining whether a party’s duty to

® A survey of cases from across the country indahat courts almost uniformly instruct that
“notice” is the trigger point for the duty to presernee, e.g., Byrnie v. Town of Cromwell, Bd.

of Educ, 243 F.3d 93, 108 (2d Cir. 2001) (holding the duty to preserve “usually arises when a
party has notice that the evidensaelevant to litigation”); Procter & Gamble Co. v. Haugen

179 F.R.D. 622, 631 (D. Utah 1998) (recognizingoarts inherent poweand authority under

Fed. R. Civ. P. 37(b)(2) to sanction a litigant “who is on notice that documents and information
in its possession are relevant to litigation, orepaial litigation, or aregasonably calculated to

lead to the discovery of admissible evidence dastroys such documents and information”),
judgment aff'd in part and rev'd in part on other grour222 F.3d 1262 (10th Cir. 2000).

" See alsd=.D.I. C. v. Malik,No. 09-CV-4805, 2012 WL 1019978,*4tn. 1 (E.D.N.Y. March
26, 2012) (finding that duty to @serve arose when attorseywho allegedly destroyed
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preserve has been triggered, courts evaluate faath as the likelihood that a certain kind of
incident will result in litigatio; the knowledge of certain emphkgs about threamed litigation
based on their participation irthe dispute; or notificath received from a potential
adversary.See Stevenson v. Union Pac. R.R., 864 F.3d 739, 748 (8th Cir. 2004) (finding
defendant railroad had a duty poeserve dispatch recordinggecause defendant knew “such
tapes would be important to any litigation over astident that resulted in serious injury or
death, and...that litigation is frequent when tHeas been an accident involving death or serious
injury.”). Courts have foundhe duty to preserve to beiggered based on an internal
investigation intcan incident. See Marcum v. Sdim County, OhioNo. 1:10-cv-790, 2013 WL
955844, *7 (S.D. Ohio. Nov. 21, 2013). THebulakecourt found the duty to preserve was
triggered before the filing of the administrative complaint, when relevant people anticipated
litigation. Zubulake 220 F.R.D. at 217. Courts have alggognized in the context of civil
claims brought pursuant to 42 U.S.C. § 1983, that evidence gatheredttertaurse of a prior
criminal investigation was subject to a dutypteserve based on the reasonable foreseeability of
a criminal prosecution and subsequent habeasogpetit the time such evidence was gathered.
See Tennison v. City and County of San Frangisico C 04-0574 CW, C 04-1643 CW, 2006
WL 733470, *38 (N.D. Cal. Mar. 22, 2006). Basewl the framework as séorth above, this

court concludes that a pg's duty to preserve arises wherés notice that thdocuments might

documents represented the plaintiffthee underlying transaction at issul@);re SemrowNo.
03-CVv-1142,2011 WL 1304448, at *3 (DConn. March 31, 2011) (finding

that duty to preserve vessel arose prior to commencement of suit because the fact that fatalities
occurred should have put paky notice of future litigation)Creative Res. Gr. of New Jersey,

Inc. v. Creative Res. Grl2 F.R.D. 94, 106 (E.D.N.Y 2002) (concluding that

the duty to preserve arose months prior & ¢tbmmencement of the lawsuit when the problems

that eventually led to the filingf the lawsuit first surfaced).
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be relevant to a reasonably-defined future lit@atUItimately, the court’s decision as to when a
party was on notice must be guided by the particulas faiceach caseCache La Poudre244
F.R.D. at 627,

Once it is established that a party’s duty tegerve has been triggel, the inquiry into
whether a party has honored aisligation to preserve evidence turns on reasonableness, which
must be considered in the contextwdiether “what was done-or not done-vpasportionalto
that case and consistentith clearly establishedapplicable standards.Rimkus Consulting
Group, Inc. v. Cammarat®88 F. Supp. 2d 598, 613 (S.D. Tex. 20{&nphasis in original).
See also Ashton v. Knight's Transp., Jn€Z/2 F. Supp. 2d 772, 800 (N.D. Texas 2011) (Once
litigation is reasonably anticipated, a potentiattydo that litigation“must not destroy unique,
relevant evidence that might be useful to an adversary.”) (quotation marks and citation omitted);
Pettit v. Smith45 F. Supp. 3d 1099, 1107 (D. Ariz. 2014) ¢‘ttuty to preserve evidence should
not be analyzed in absolute terms...becausedtity cannot be defined with precision...[t]he
Court must look at reasonablenassder the circumstances.”) (citingictor Stanley, Inc. v.

Creative Pipe, In¢.269 F.R.D. 497, 522 (D. Md. 2010).

8 In determining when a duty to preserve arahe Second Circuit has focused the inquiry on
whether the evidence was destroyed at a time vigwanof potential future litigation could have
plausibly motivated the spoliatiorKronisch 150 F.3d at 127. The Eighth Circuit has instructed
that the “ultimate focus for imposing sanctions for spoliation of evidence is the intentional
destruction of evidencmdicating a desire tsuppress the trufmot the prospect of litigation.”
Greyhound Lines, Inc. v. Wadé85 F.3d 1032, 1035 (8th Cir. 2007) (emphasis added).
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2. The Law As Applied to the Facts of This Case

In the context of this case, the court fintiat Defendants’ duty tpreserve evidence
about Mr. Johnson arose once Defendants krewshould have known, that Mr. Johnson’s
conduct could subject them to litigation, eitheraircriminal or civil ontext. Based on this
court’s review of the evidence proffered by alrties in the context othis instant motion, the
court concludes that Defendants’ duty tegarve was triggered no later than March 15, 2012,
when the School District placédr. Johnson on administrative leavét this time, the School
District was on notice of concerns regaglidr. Johnson’s inappropriate conduct with
children—of both a non-sexual and sexual natt@ad knew, or should have known, that his
conduct could subject them to litigation. [#89-27|n so deciding, the court observes that
Defendants’ duty to preserve ynhave been triggered prior tdarch 15, 2012, but for certain
decisions on the part of the Individual Defendanot to investigate concerns regarding Mr.
Johnson, despite their assurancegaents that an investigaii into the rumors surrounding the
nature of the relationship between Mr. Johnson and Plaintiff would be undertaken. The record is
clear that no such investigation ever occurred.

There can be no question that before Plaintiff fieiskeighth grade in 2011, the
Individual Defendants knew of rumors of an inappropriate relationship between Mr. Johnson and
at least two female students, Ms. Zbylskd&Brace Buck. Defendant McMurphy apparently
found it necessary to address studemtsnassehat such gossip mustop [#70-4 at T 11], and
assured Mr. Coleman that there was no cause for concern with regard to Mr. Johnson and
Plaintiff [#89-12 at 31:5-10]. Similarly, Defeadt Dierberger was cognizant of the rumors and

the specific allegation that Mr. Johnson was sexuallplved with Plaitiff. [#89-6 at 92:16-
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20]. Multiple students who attended Rocky HesgMiddle School testified that the rumors
regarding Mr. Johnson’s inapprogie relationships with his fedeastudents were pervasive.
[#70-4; #70-9 at 123:17-124:1%70-10 at 20:2-13; #89-3 at14]. Yet nothing inthe record
suggests that the IndividudDefendants ever asked Mrohhson specifically about his
relationship with these two young women or diegcMr. Johnson to change his behavior with
respect to his female students. And Ms. Zhytsktified that no one ever asked her about the
rumors. [#89-2 at 176:7-19].

By the beginning of the 2011-2012 school yeRBrincipal Dierberger had a list of
concerns regarding Mr. Johnsons performance as a teachardais conduct towards students
both inside and outside of scho®egardless of whether Mrs. Gross again informed Defendant
Dierberger during their meetirig the summer of 2011 that she should be concerned about the
relationship between Mr. Johnson dpldintiff, there is no dispatthat Mr. Johnson aggressively
confronted Kyle in early summer 2011 atexreation center over Mr. Johnson’s relationship
with Plaintiff [#90-10 at 175:1-176:7; #89-6#89-6 at 104:20-105:1&70-5 at 233:22-234:12];
that Principal Dierberger wasldoof the encountebetween Mr. Johnsomd Kyle in a meeting
that summer [#89-6 at 105:2-6]; and that PpatiDierberger “was very upset with him,” and
found the incident sufficiently serious to adglat directly with Mr.Johnson [#89-1 at 253:21-
254:22; #70-5 at 233:20-236:1]. By Febru@@12, Defendant Dierberger was watching Mr.
Johnson decline personally and professionallgnawledged in an e-mail that he was plagued
by the “rumors/gossip” [#89-20], and prior teethhild-throwing incidentwas arranging for him
to take a leave of absence because “she rdieuifa to take a break from teaching,” though she

was “sure that [Mr. Johnson] will not likie” [#89-21]. On or about March 2, 2012, Mr.
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Johnson apparently had a “major meltdown” dgra teacher in-servi¢gg¢70-6 at 92:16-20], and
by mid-March 2012, Defendant BD was sufficiently alarmed by Mr. Johnson’s conduct
toward studentsj.e. the child-throwing incident, thait had a meeting with Defendant
Dierberger, Mr. Johnson, and M¥ohnson’s union representativa which time Mr. Johnson
was told that Defendant DCSD would initiate tthismissal process ungebir. Johnson resigned.
[#89-27 at 1; #70-20]. No later than March 20hdsed on the cumulative nature of the prior
incidents and reports of inappropriate condwoetard students (both of non-sexual and sexual
nature), Defendant DCSD was on notice or showe: fieen on notice thatmight be subject to
future litigation by Mr. Johnsoar a student who had been subgetto inappropriate conduct by
Mr. Johnson. Thus, no later than March 2012ebDgant DCSD was under a duty to preserve
documents related to Mr. Johnson and any recofdallegations of inappropriate conduct by
him, as well as a duttp inform key personnel, including Bxadant Dierberger, of their duty to
preserve documents. This conclusion is rewdd by the fact thaMr. Johnson’s union
representative was present at a meeting wbefiendant DCSD through its representative told
Mr. Johnson of its intention tmitiate termination proceedingagainst him; this reflects an
understanding on the part of Defendant DCSD iiisatelationship witiMr. Johnson regarding
his conduct towards students was, by thaetiadversarial. [#70-14 at 25-80:16].

The fact that Mr. Johnson uttately resigned does not negtte triggering event for the
purposes of preservation. While Mr. Johnsoread to resign in March 2012, Defendant DCSD
had no guarantee that it would not be subjeatlams from, at a minimum, Mr. Johnson and
potentially students until at least June 2012. Mr. Johnson did not execute the Settlement

Agreement, Waiver and Release (“Settlem&gteement”) with Defendant DCSD until June 7,
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2012. [#70-23]. The Settlement Agreement peruhitten an additional seven calendar days to
rescind, and specifically provided that “[t|he termf this Agreement [including any waiver of
claims by Mr. Johnson against Defendant DC8&MN not become effective unless Mr. Johnson
signs this agreement and does invoke his righto rescind as set forth above.ld[at § 10(c)].

By that time, Dea Aragon, a detective for the Special Victims Unit for the Douglas County
Sheriff's Office, had contacted Defendant DCS[Brea Manager, Department of Safety and
Security, Mark Knapp to obtain informationgegding Mr. Johnson [#70-at 90:23-92:22] and
Plaintiff [#70-24]. Defendant DCSD testifiethrough its corporate degiee Robert Ross, Jr.,
that it was aware of the kind of wotkat the Special Victims Unit performede., “crimes
against children, sexually reldterimes or crimes againgtdividuals who have some limited
capacity to speak for and defend themselvg#70-14 at 68:17-69:6].Indeed, no later than
June 4, 2012, Defendant DCSD knew, or shoulehanown, that documents related to sexual
conduct by Mr. Johnson involvinBlaintiff were potentially relant to a reasonably-defined
future criminal or civil proceeding.

Nor does the fact that Defendants did affirmatively know as of March 2012 that Mr.
Johnson had been sexually assaulting Plaiatiffolve Defendants of the duty to preserve
documents related to Mr. Johnson’s conduct by that time. By March 2012, it was, or should
have been, reasonably foreseeabl Defendants that Mr. Jotomss conduct towards his students
had been inappropriate in multiple ways: (1) Principal Dierberger herself had withessed a female
student sitting in a short skiatop Mr. Johnson’s desk and hagrimanded him for it; (2) there
were rumors of his inappropriate conduct tow#dedhale students; (3) he had aggressively

confronted a former student atrecreation center off-campuyg) he had watched and laughed
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while a student was thrown into the air atidwed to fall to the ground without being caught;
and (5) the Individual Defendariteew that they had not persdigaconducted any investigation
of any depth into the veraciyf rumors that Mr. Johnson wangaged in sexual conduct with
Plaintiff or other female students. By Jufie2014, Defendant DCSD was on notice through its
Department of Safety and Security that th@as an ongoing inquiry by the Special Victims Unit
that investigated “crimes against children, sexuedlated crimes or crimes against individuals
who have some limited capacity to speak foi defend themselves,” involving Mr. Johnson and
Plaintiff. If the court conalded that no obligation tpreserve documentgas triggered until a
party knew of aspecificlitigation involving specific allegations thatvere, in fact,true, i.e,
Defendants knew that Mr. Johnson was sexua$igaulting Plaintiff, pdes would have an
incentive, or at least the opmpanity, to destroy evidencghile avoiding undertaking any
investigation that might confirm suspicis of wrongdoing. That simply cannot be.

It is unclear when documents related thee suspensions of Kyle Gross and Keith

Coleman, including their respective written statetsewent missing; there is no evidence in the

® This court does not now speculate as to IRsaintiff or Mr. Johnsorwould have responded
had they been asked directligaaut their relationship. [#89-2 at 67 (deposition of Plaintiff): “I
totally wanted to tell people, yeah, but | didn’t—tldiot have the strength in me at that time to
tell people. And no one came asking, so it walsgoing to come out of my mouth, no.”] But
contrary to Defendants’ suggestion in its Reggonhe court does not find that Defendants were
not reasonably on notice of their duty to preseteeuments related to Mr. Johnson because the
third parties like Mr. Coleman and Mrs. Gross diot independently report the alleged abuse.
[#89 at 3-11]. Defendants, unlike Mr. Colermamd Mrs. Gross, had access to multiple sources
of concern regarding Mr. Johmss conduct toward students. While the court does find it
troubling that Defendants failed bovestigate reportabout sexual contact between Mr. Johnson
and Ms. Zbylski, all the while assuring concermpedtlents that such an investigation would or
was occurring, this instant analysloes not turn on the failure itovestigate but the cumulative
evidence that demonstrates that by March 201&midants knew or should have known that Mr.
Johnson’s conduct toward sards could give rise to fututgigation, and doaments regarding
such conduct might be relevant to such actions.
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record associated with this instant motion about how such documents were stored, when they
were purged, or whether they were in exiseeas of March 2012. It is also unclear how the
District would have maintainedny notes taken by an uniddidl administrator during the
meeting with Mrs. Gross in the summer of 2011d & such notes were iexistence as of March
2012. However, it is clear that as of Mar2012 and even as of June 4, 2012, Defendant
Dierberger still possesd notes concerning Mr. Johnson dmd conduct towards students.
Defendant Dierberger took home “15, 20” boxesn her office at th school and shredded by
hand all of her notes from her tenure as prirlagpdRocky Heights Midée School six to seven
weeks after her retirement in May-June 201J270-6 at 46:10-15; 84:12-13]. Those notes
included comments regarding Mdohnson’s aggressive behavitoward Kyle Gross at a
recreation center off schoolands, and concerns Principal uerger had about Mr. Johnson’s
conduct. [#70-6 at 50:4-519; 83:13-16; 256:14-20] Despite having notice of potential
litigation resulting from Mr. dhnson’s removal from Rocky ktgaits Middle School in March
2012, and notice of Detective Aragon’s contadthwDefendant DCSD’s Safety and Security
Department about Mr. JohnsondaPlaintiff, Defendant DCS@id not provide its employees
any direction as to the presation of documents relating tdr. Johnson’s employment during
the criminal investigation. #70-14 at 66:20-67:17]. Given theang trail of concerns involving
Mr. Johnson, | find that DefendaDICSD'’s failure to direct Defedant Dierbergeror any other
employee, to preserve documents as of March 2012 was unreasonable.

B. Statutory Duty

Plaintiff asserts that purswoiato federal regulationsnd DCSD policy, Defendants had a

duty to preserve Defendant Dierger’'s notes, Keith Coleman’s written statement from April
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2011, and the notes and letter from the June 2Q8gting with Kyle Gross’s parents, as well as
“other relevant documents regarding Johnsa@aduct and performance issues, such as his
break-down during the 2011-2012 schgelr and DCSD’s investigation following the ‘child
throwing incident.” [#70 at 15] Plaintiff also asserts thBefendants were required under state
law to preserve documents relevant to thexigiine Keith Coleman and Kyle Gross received.
[1d. at 18].

1. Federal Requlation

Plaintiff identifies 29 C.F.R. § 1602.40 as ramg a school districor individual school
to preserve personnel or emphegnt records for a certain pedi of time followng the personnel
action. This regulation was promulgated thg Equal Employment Opportunity Commission
and provides in relevant part:

Any personnel or employment record mad&eypt by a school system, district, or

individual school (including but not neszarily limited to requests for reasonable

accommodation, application forms submitted by applicants and other records
having to do with hiring, promotion, demman, transfer, layoff, or termination,

rates of pay or other terms of coemsation, and selection for training or

apprenticeship) shall be preserved by sschool system, district, or school, as

the case may be, for a period of 2 years ftbendate of the nking of the record

or the personnel action inw@d, whichever occurs ti&r. In the case of

involuntary termination of an employetne personnel records of the individual
terminated shall be kept for a period2oyears from the date of termination

29 C.F.R. 8 1602.40. This regulatioan create a duty to preservB8ee Hicks v. Gates Rubber
Co, 833 F.2d 1406, 1419 (10th Cir. 1987) (concluding tledeéndant’s violation of 29 C.F.R. §
1602.40 entitled plaintiff to “the benefit of agsumption that the destroyed documents would

have bolstered her case.”see alsdByrnie, 243 F.3d at 109'[W]here...a party has violated an
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EEOC record-retention regulationyelation of that regulation caamount to a breach of duty
necessary to justify a spoliation inferencamemployment disitnination case.”).

While Mr. Johnson ultimately resigned, Defiant DCSD was prepared to fire Mr.
Johnson over the March 2012 incident, and deitaking such employment action by accepting
Mr. Johnson’s resignation. As discussed abtwe resignation was not effective until June 14,
2012—after Detective Aragon caated Defendant DCSD. IHicks the Tenth Circuit
determined that certain records were subjecsection 1602.40 because they “were routinely
used for determining whether disciplinary action should be takéhicks 833 F.2d at 1419.
Records and notes of the March 2012 incident weteailtimately used to support Mr. Johnson’s
termination, but presumably would have baesed and relied upon in determining whether
disciplinary action was warrarte | find this regulation imosed upon Defendants a duty to
maintain records relating to the March 2012 inntdéut based on the record before me, | cannot
conclude that additional documents existed. thieoextent that evidensibsequently adduced
and presented to the court at trial or otherwise shows the existence of such documents, Plaintiff
may seek leave to raise the issaf spoliation to theourt or the presidmjudge, the Honorable
Marcia S. Krieger, at that time.

2. State Statutes

Plaintiff identifies Colo. Rev. Stat. § BD-102.7 as requiring DCSD “to create and
follow its own document retention schedule[#70 at 17]. Seabin 24-80-102.7 requires in
pertinent part all state agencies*[e]stablish and maintain r@ecords management program for

the state agency and document the policies antedues of such progra” Colo. Rev. Stat. §
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24-80-102.7(2)(a). “State agericis defined as “any departmg division, board, bureau,
commission, institution, or agency of thiate.” Colo. Rev. &t. § 24-80-102.7(1).

Defendants argue that in Colorado, schoolridist are considerepolitical subdivisions,
not state agencies. Indeed, section 402 of lert& in Title 24, proides that “[p]olitical
subdivision of the state” shalldlude “any...school district.” do. Rev. Stat. § 24-6-402(1)(c).
See Branson School District RE-82 v. Ram@s8 F. Supp. 1501, 1507 (D. Colo. 1997)
(“Colorado courts have conclusively statedat Colorado school slricts are political
subdivisions of the state”) (citation omittéd) Accordingly, | find that Colo. Rev. Stat. § 24-80-
102.7 is likewise not pertinent here.

Plaintiff also identifies Colo. Re Stat. § 22-32-109.1 as requiring Defendants to
preserve documents relevant to the April 20X&tigiinary action taken as to Keith Coleman and
Kyle Gross. Section 22-32-109.1structs school principals topert to the board of education
of the school district “action taken” with respdo students who are “willfully disobedient or
openly and persistently defiant...” Colo. R&tat. § 22-32-109.1(2)(b)(IV)(E). “Action taken”
includes in-schoosuspension.ld. at § 22-32-109.1(1)(a)(l). Hower, as Defendants note, the
in-school suspensions for Kyle Gross and Keitle@an were rescinded. Presumably, the effect

of the rescission would hawmen to obviate the netmireport that action.

19 significantly, a state agency may be entitledEkeventh Amendmentrimunity but a political
subdivision is not. Therefore, a judgment against a political subdivision would not be paid from
the state treasuryElam Const., Inc. v. Regional Transp. Di®80 F. Supp. 1418, 1421 (D.
Colo. 1997) (quotingsonnenfeld v. City and County of Dendd) F.3d 744, 749 (10th Cir.
1996).
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C. DCSD Policies

Finally, Plaintiff contends that Defendants at@d DCSD policies in failing to preserve
records regarding the conduct M. Johnson and the disciplinary action taken against Keith
Coleman and Kyle Gross. [#70 at 17, 19]. eTolicy referred to by Plaintiff as “GBJ,”
mandates the retention of “records and infdromarelative to compensation, evaluations, and
such other information as may bensidered pertinenth a DCSD employee’s personnel file.
[#70-27]. The policy referred to Baintiff as “JRA/JRC,” requirethe school principal, as the
official custodian of the school’s student recordspreserve all records concerning “teacher or
counselor ratings and observatibaad “reports of serious or earrent behavior patterns.” [#70
at 19]** DCSD policy further requires that recsrdelating to studentsncluding “student
discipline, suspension, and expulsion records,’kbpt for three years “tdr school year in
which records were created.” [#70-29]. Rtdf represents thatby November 2012, DCSD
claimed that it was not able to locate any’tleé records pertaining tine disciplinary action
taken against Kyle Gross and Keith Coleman and these records “had apparently also been
destroyed.” [#70 at 19].

Defendants argue that information is “pertitieonly if it leads to an employment action;
and, as noted above, the records of the studdisisiplinary action were not preserved because
the action was rescinded. [#89 at 19-20]. fdddants rely on Mr. Ross, as the corporate
designee of Defendant DCSD, in defining “peetit.” However, Mr. Ross acknowledged during

his deposition that whether a recasdconsidered “pertinent” depends entirely on the situation.

" This language is not includein the exhibit to which Rintiff cites [#70-28]; however,
Defendants do not contest that thegaage exists in a DCSD policaeg#89 at 20].
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[#89-30 at 79:10-16]. He further acknowledgedi]f ‘there is going to be employment action
taken based on an investigatiorenthe personnel file] is éhplace that that should beld.

As discussed above, it is not disputed that Kyle Gross and Keith Coleman were
disciplined for behavior that involved Mroldnson, and those recorascluding the statements
written by Kyle and Keith, would have been sdijto the DCSD retéion policy had the in-
school suspensions not been rescinded. Giverewssion of the suspensions, however, it is
not clear that this policy would f1a applied to such documents. rif@ermore, the events that led
to Mr. Johnson’s resignation are undisputed, such as the video of him laughing as the child was
thrown into the air and the subsequent nmgetat which he agreed to resign in lieu of
termination. As with 29 C.F.R. 8 1602.40, DCg0blicies require the retention of information
thatcouldlead to an employment action. In thiseasformation supporting that contemplated
termination were “pertinent,” anghould have been stored in Mohnson’s official file until at
least June 14, 2012See[#89:30 at 79:17-20 (Deposition of Rule 30(b)(6) deponent Mr. Ross)
(“So there was an investigatiamonducted of Richard Johnson witespect to an incident in
March 2012, correct?” “I believe there was.”)But as discussed above, it is not clear that
additional documents related to an investigatido the March 2012 incident ever existed.

Nevertheless, Defendant Dierberger wittezb a young female student in a short skirt
inappropriately sitting atop of Mr. Johnsondesk; she reprimanded Mr. Johnson for that
incident; and the preponderanoé the evidence suggests thate took notes regarding that
incident. [#70-6 at 129:25-132:25]. In additj Defendant Dierbergepecifically met with
Mrs. Gross about Mr. Johnson’s confrontatiathviKyle over Memorial Day 2011, and Principal

Dierberger verbally reprimanded Mr. Johnsom fbat interaction. In addition, Defendant
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Dierberger testified that if sheted a pattern of behavior wighcertain teacher, her practice was
to place a copy of her notes regarding the behavitire teacher’s official file. [#70-6 at 44:10-
45:2]. By the 2011-2012 school year, Defendamrberger had a litany of concerns about Mr.
Johnson. [#70-6 at 50:4-51:19; 1227]. The court finds that these records and information
relate to “compensation, evaluations, and suchratih@rmation as may be considered pertinent”
to Mr. Johnson, and should have been maintgoeedefendant DCSD'’s policy in his personnel
file. Defendant Dierberger testified that stid not purge any files for Mr. Johnson after he
separated from Defendant DCSD, and such records should have been maintained by Rocky
Heights Middle School or Defendant DCSI#70-6 at 90:5-11]. Yet any such notes
memorializing the concerns she testified teihg had with regard to Mr. Johnson are missing
from Mr. Johnson'’s official file. Defendants eittailed to create a recoxf the events, or they
failed to preserve them. In any event, nondhafse records and/ootes were available by
November 2012, which post-dates the perio@énidied above, on which Defendants should
have known that records and notes regarding Mr. Johnson’s behavior—either as it relates to
Plaintiff or other children undeénis supervision—may be relevant to future litigation.
I[1l.  Pregudiceto Plaintiff

Spoliation sanctions are proper when the court determines that a party had a duty to
preserve relevant evidence, and the adveesty was prejudiced by the destruction of the
evidence. Burlington N. & Santa Fe Ry. Co. v. GraB)5 F.3d 1013, 1032 (10th Cir. 2007).
The prejudice must be actualtirar than merely theoreticalld. at 1032-33. Plaintiff claims
prejudice results from the destruction of thewwnents described above because those materials

support her argument that Defendants knew efsétxual abuse by Mroldnson, and without this
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evidence she is disadvantaged in disputing Dedats’ pending Motion foSummary Judgment.
[#70 at 20].

Title IX prohibits sex discrimination by rements of federal education funding: “[n]o
person in the United States shalh, the basis of sex, be excludeadnfr participationin, be denied
the benefits of, or be subjed to discrimination under angducation program or activity
receiving Federal financial assistancdackson v. Birmingham Bd. of Edug44 U.S. 167, 173,
125 S.Ct. 1497, 161 L.Ed.2d 361 (2005) (quoting 28.0. § 1681l(a)). “Title IX implies a
private right of action for monetary damages enforce its prohibiin of intentional sex
discrimination ‘in the form of a recipient's deliberate indifferenceataeacher's sexual
harassment of a student.ltl. To prevail on her damages claiRiaintiff must prove “an official
who at a minimum [had] authority to addred® alleged discrimination and to institute
corrective measures on the recipient's befratl] actual knowledge afiscrimination in the
recipient's programs and fail[ed] adequately to respodd\l. v. Hilldale Indep. Sch. Dist. No.
1-29 397 F. App’x 445, 450 (10th Cir. 2010) (quoti@gbser v. Lago Vista Indep. Sch.
Dist., 524 U.S. 274, 290, 118 S.Ct. 1989, 141 L.Ed.2d 2BBg)). Plaintiff must show there
was “an official decision...not ttemedy the violation,” because dipption of a lesser standard
would present the risk “that thecipient would be &ble in damages ndor its own official
decision but instead for its employees' independent actidds.To that end, the elements of a
Title IX action are as follows: (1) an officiad deliberately indifferent to sexual harassment; (2)
of which there was actual knowlge; (3) and the harassment “is so severe, pervasive, and

objectively offensive that it can be said deprive the victims oficcess to the educational
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opportunities or benefits provided by the schodl’ (quotingDavis v. Monroe County Bd. of
Educ.,526 U.S. 629, 650, 119 S.Ct. 1661, 143 L.Ed.2d 839 (1999)).

Contrary to Defendants’ suggestion, Pldindéilleges that she was subjected to sexual
harassment through Mr. Johnson’s sexual advario®s of intercourse, as well as based on his
subsequent sexual assaults. [#61 at 1 25, 33refidre, the fact that Defendants did not know
prior to October 2012 that Mr. Johnson was sexusgbaulting her is not dispositive of whether
Plaintiff has been prejudiced by the loss of emice. The court finds that Plaintiff has been
deprived of at least contempmreous notes made by Defend@merberger that reflected her
knowledge of the allegations ofisconduct by Mr. Johnson, incling whether she knew that
Kyle Gross told her that Mr. Johnson wasvajs “hugging on” Plaintiff, speaking with her
closely, and flirting with her[#70-9 at 173:7-18]. The courtsal finds that the missing records
from Mr. Johnson’s personnel filaas deprived Plaintiff &m understanding whether any
corrective action was taken as My. Johnson with respect to moplaints of his inappropriate
conduct towards students, which is relevémtwhether Defendantacted with deliberate
indifference.

V.  Sanctions

Where the party claiming prajice seeks an adverse infere to remedy the spoliation,
it must also prove bad faithTurner, 563 F.3d at, 1149-50. “Mere negligence in losing or
destroying records is not enough because it does not support an inference of consciousness of a
weak case.” Id. (quoting Aramburu v. Boeing Col12 F.3d 1398, 1407 (10th Cir.
1997). Although this court hafound that there are missing documents, and such missing

documents have prejudiced Plaintiff's ability to establish her claims based on acts by Mr.
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Johnson short of sexual assault, based on thedrduefore it, this court does not find that
Defendants acted in bad faith. Instead, tleeord indicates that Defendants and their
representatives, includjy the Individual Defendants, the Department of Safety and Security, and
the Human Resources Departmesdgponsible for maintaining official personnel files, failed to
properly and adequately coordinate to enstirat documents relevant to Mr. Johnson’s
misconduct toward students, both of a non-sea&ndlsexual nature, were maintained during the
pendency of Mr. Johnson’s separation from Defendant DCSD beginning in March 2012 and after
the initiation of contact by thBouglas County Sheriff Departmis Special Victims Unit on
June 4, 2012. Therefore, this court conclutiest an adverse inference arising from the
spoliation for the purposes of surarg judgment is not appropriate.

Without a showing of bad faith, alistrict court may only impose lesser
sanctions.Henning v. Union Pacific R. Cb30 F.3d 1206, 1220 (10th CR008). In addition,
such sanctions should be proportional with thaation. Because the cduinds that Plaintiff
established, by a pponderance of the evidence, that ipioin occurred for some documents but
not others, it awards &htiff half (50%) of her reasonablet@ineys’ fees and costs incurred in
connection with the filingf this instant motion. However,ithcourt recognize that monetary
sanctions do not appear to baitiff's true objective. [#70 a23-24]. To the extent Plaintiff
seeks preclusion of certain evidence, suclicasntering evidence to beit K.C.’s testimony
regarding the content of his wigh statement and K.C’s [sic]tfeer’'s testimony that McMurphy
showed him the written statement the followith@y, when the boys arrived for their in-house
suspension,” ifl. at 24], such sanctions are morepigpriately determined by Chief Judge

Krieger as the presiding judge, after she resobhe pending motion for summary judgment and
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perhaps within the context of the admitted evidence and credibility of witnesses as offered at
trial, with the assistance of findings reflected in this Order as she deems approSese.
Montoya v. Newman-- F. Supp. 3d ----, 201%/L 4456194, *18 n.6 (July 21, 2019.N. v.
Susquehanna Tp. School Disto. 1:09-cv-1727, 2011 WL 2790266, *3-*4 (M.D. Pa. July 14,
2011). Therefore, this court declines to award any other sanctions, wtlequdice to Plaintiff
to renew her request at thppropriate time, as determined by Chief Judge Krieger.

CONCLUSION

For the reasons set forth herein, it is her@RDERED:

(2) Plaintiff's Motion for Sanctions foSpoliation of Evidence [#70] IGRANTED
IN PART and DENIED IN PART;

(2) Thecourt AWARDS Plaintiff half (50%) of reasoitde attorneys’ fees and costs
associated with the filing of this instant motion;

(3) Plaintiff will submit an application for her reasonable attorney’s fees and costs
associated with the filing of this instant nutj for the court’s consatation no later than
January 22, 2016, to which Defendant will have aapportunity to regond no later than
February 12, 2016; and

4) Plaintiff's original Motbn for Sanctions [#66] BENIED asMOOT.

DATED: December 31, 2015 BY THE COURT:

d NinaY. Wang
NinaY. Wang
UnitedStatesMagistrateJudge
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