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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-01930-WYD-MEH
WYATT T. HANDY, JR.,

Plaintiff,
V.

TRACY DOUGLAS,

TAMERA COOPER,

GREG WILKINSON,

CAPTAIN FRANK, Shift Commander/Duty Officer,
BOBBY MAYES,

SHERWYN PHILLIP, and

TIFFANY DAVIS,

Defendants.

ORDER ON MOTION TO COMPLETE DISCOVERY

Michael E. Hegarty, United States M agistrate Judge.
Before the Court is the Plaintiff's Motionff@ourt to Deny or Stay Defendants’ Summary

Judgment Motion to Complete Discovery [filed September 10, 2015; dockdt #All8¥ motion is

briefed, and the Court has determined that oral argument is not necessary. For the reasons that
follow, Plaintiff's motion is denied.
l. Background

Plaintiff, an incarcerated person proceeding se, initiated this lawsuit on July 10, 2014
alleging that Defendants acted negligently ancited his First, Eighth and Fourteenth Amendment
rights. Docket #1. During initial review, Magiate Judge Boland ordered that Plaintiff file an
amended complaint, in which the Plaintiff dropped his Fourteenth Amendment and negligent

supervision claims. Docket #10. Judge Babcoantlismissed Plaintiff's claims against the
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Corrections Corporation of America, and theagning claims against the individual Defendants
(Douglas, Reyman, Bonner and Wilkinson; herdegrdiCCA Defendants”) proceeded. Before the
time lapsed for the CCA Defendants’ answer beotesponse, the Court granted Plaintiff's request
to file a Second Amended Complaint on October 7, 2014; the Second Amended Complaint was filed
October 20, 2014 dropping the Eighth Andment claims, but reinstating the negligent supervision
claim and adding claims for negligent and intendl infliction of emotional distress. Docket #31.
The CCA Defendants filed an Answer tetBecond Amended Complaint on November 19, 2014.
Docket #38. Two other Defendants, CoopertardUnknown Shift Commander,” were not served
at the facility; accordingly, the Caugranted Plaintiff additional time within which to serve these
Defendants. Meanwhile, on December 18, 2014, thigtheld a scheduling conference at which
the Court set deadlines for discovery and dispasitiotions in this case, including a deadline for
joining parties and filing amended pleadings. Docket #43.

Just before the deadline, Plaintiff sought and was granted leave to file a Third Amended
Complaint adding Defendants Mayes and Philip@@C Defendants”) as Defendants to his First
and Fourteenth Amendment claims. Docket #50. On April 6, 2015, the CDOC Defendants
responded to the Third Amended Complaint bydjla Motion to Dismiss pursuant to Fed. R. Civ.
P.12(b)(1) and 12(b)(6cedocket #80. This Court issuadReport and Recommendation on June
19, 2015 that the CDOC Defendants’ motion enggd, and that report remains pending. Docket
#138.

Meanwhile, on June 15, 2015, Judge Daniel issued an order adopting this Court’s
recommendation that the Second Amended Compaidismissed, but Plaintiff be granted leave

to file an amended pleading; Judge Daniel ordiétaintiff to file a “Third Amended Complaint”



within 14 days of the order. Docket #127. Howevedge Daniel modifiethat order on July 2,
2015 to permit Plaintiff to file &ourth Amended Complaint adding Tiffany Davis as a CCA
Defendant. Docket #150. The Fourth Amended Gampis the operative pleading in this matter,
identifies Defendants Douglas, Wilkinson, Rka and Davis as the “CCA Defendants” and
Defendants Mayes and Phillip as the “CDOC Defeslaand alleges claims for First Amendment
retaliation, Fourteenth Amendment due process violations, negligence, negligent and intentional
infliction of emotional distress, and negligent supervision. Docket #151.

Discovery involvingthe CCA Defendantproceeded from December 2014 through July
2015, and on the dispositive motions deadlinggést 31, 2015, the CCA Defendants filed a motion
for summary judgment. Docket #184. On September 10, 2015, Plaintiff filed the present motion
pursuant to Fed. R. Civ. P. 56(d) asserting gdiyehat, because the Defendants did not “comply”
with Plaintiff’'s discovery requests seekingoguction of Defendant Douglas’ “statement,” a
“community referral,” the “parole board aotlhpe #817091,” and the “contract” between the CCA
and CDOC, Plaintiff did not hawke opportunity to complete discovery and needed this information
to respond fully to the CCA Defendants’ summary judgment motion.

CCA Defendants counter thatthough Plaintiff did seek these items through his discovery
requests, the Defendants responded to the requestwiimg Plaintiff that such items either were
not in their possession, custody, ontrol (but likely were in thpossession of the CDOC), or were
irrelevant or confidential. Defendants further contend that the only discovery response Plaintiff

challenged during the discovery period was their objection to producing Douglas’ “statement,”

Discovery concerning the CDOC Defendants wtayed pending final resolution of their
motion to dismiss. Docket #111.



which this Courtsua sponte ordered the CDOC Defendants to attempt to locate; counsel for the
CDOC Defendants informed the Court that tleeyld not locate a “statement” (or, “incident
report”) authored by Douglas, but provided copies of the Removal from Population Form and the
an incident report authored by Defendant Cooper.

Plaintiff replies that he did, in fact, chalige the CCA Defendants’ responses regarding all
identified items and the Court held a hearing on his motion to compel on February 24, 2015.
Plaintiff also contends the identified items sréhe CCA’s possession because the CDOC released
his “entire CDOC file” to the CCA Defendants puastito court order, or the CCA has the ability
to procure the items. Plaintiff asserts that haneble to seek the item®m the CDOC at this time
because discovery has been stayed to those Defendants.

. Discussion

In light of the lengthy procedural history tfis case, the Plaintiff's repeated motions to
compel filed during the discoveperiod, and the Plaintiff’'s assegtis in the present motion that he
lacks certain requested discovery, the Court fihndscessary and productive to begin its analysis
with a review the case docket and oral arguments made during discovery hearings in February,
March, April and June of this year.

A. Discovery Period

On January 22, 2015, Plaintiff fdea “second” motion to compé&isserting the Defendants
failed to produce contact information concerning Defendants. Docket #46. The next day,

January 23, 2015, Plaintiff filed a “third” motion to compel to which he attached copies of the

2Plaintiff’s “first” motion to compel wasiled well before the December 8, 2015 Scheduling
Conference and was denied as premature. Dockets ##33, 37.
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Defendants’ responses to his interrogatoriegjests for production of documents, and requests for
admissions, and argued generally that Defendeggpbnses were misleading, their objections were
groundless, and they produced no documentdamnation. Docket #52. Notably, Plaintiff sought
the items he contends in the present motion were never produced inittea Wequests for
Production ## 19, 20, 25, and 3See docket #52-1.

The Court set a hearing on Plaintiff's motidios February 24, 2015; at the hearing, the
parties disagreed over whether everything Harmgt would be contained in his inmate file,
which had not yet been provided by the CDO@cdxdingly, the Court asked Plaintiff whether he
wished to go through each discovery request, anddponded in the affirmative. The discussion
proceeded with argument concerning Plaintiff's requests for production 11-13, and the Court ordered
defense counsel to procure the individual Defendants’ personnel files and to produce the requested
policies and directives. During this discussitime Court explained to Plaintiff that not all
documents and information he sought througé ithdividual Defendants would be in their
possession, as certain documents belonged toidmngacility and might have to be subpoenaed.
Plaintiff then skipped past requests for production 14-20, and the discussion proceeded regarding
requests 21-23; the Court ordered Handy to produgefemse counsel a document to which he was
referring for request 21, and defense counsel committed to checking on the “emails” and
“admissions criteria” for requests 22 and 23.

Plaintiff then stated “we’ve pretty mucbwered the document requests” and “can go to the
interrogatories now”; after some discussion ofitiverrogatories, defense counsel stated that much
of the information would likely be answered wigtoduction of Plaintiff’'s imate file. The Court

ordered that Defendants supplement their discaesgonses with such information; Plaintiff then



asked whether the supplementation would apply to all of his interrogatories and requests for
admissions. The Court answered, “yes,” andstatus conference for March 30, 2015 to discuss
any remaining issues, to which the Plaintiff agreed.

At the March 30 status conference, defense aduaported that he received the individual
Defendants’ personnel files, but found no diBogrecords, and received Plaintiff's 1000-page
inmate file and would supplement Defendantiscovery responses based on that information.
Plaintiff objected to defense counsel’'s reviewhaf personnel files; therefore, the Court ordened
camerareview of the files and extended the discovergdiines at Plaintiff's request. Plaintiff also
requested an extension of the deadline for service on the unserved Defendants claiming he never
received requested discovery on identity and comtBarimation, which the Court granted. Plaintiff
then asked whether he could orally move for amendment of the complaint; the Court responded, no,
it must be requested by motion. Finally, Pldirasked whether the CDOC Defendants had been
served to which the Court responded that they Ré&aintiff concluded, “that’s all | have today” and
again asked the Court to “pay more attentioBédendants’ [discovery] tactics.” The Court then
set a status conference for April 17, 2015 to discuss tamera review and any outstanding
discovery issues.

At the April 17 status conference, defense ceursported that he sent Plaintiff’'s inmate
file to the Plaintiff on April 9, 2015; however, Riiff had been transfeed between facilities so,
likely, had not yet received it. Also, defensounsel committed to providing the operative
complaint to newly named Defendant Captaimkrand the Court set an answer deadline. The
Court reported the results of itecamera review of the CCA Defendasitpersonnel files: the Court

found contact information for Defendant Cooper pravided it to the U.S. Marshal for service; in



addition, the Court found certairsgipline records concerning claimigetaliation, which the Court
found relevant and ordered produtedhe Plaintiff. Once the Cawronfirmed to the Plaintiff that

he would not need to amend the operative comiiaisdd Captain Frank as a Defendant, the Court
asked Plaintiff, “ Anything further, Mr. Handy®j which the Plaintiff responded, “No, your honor.”

On May 4, 2015, Plaintiff filed a “Fourth Motion to Compel” confirming the Court’s
treatment of his requests faroduction 11, 13, 21, and 22 at the February 24, 2015 hearing and his
recent receipt of his inmate file, and assertine Defendants had failed to produce an incident
report and removal from population form regardimg February 10, 2014 “incident” (which is the
subject of this lawsuit), as well as to respond to Plaintiff's second set of interrogatories. Docket #90.
On May 18, 2015, Plaintiff filed a “Fifth Motion 8ompel” asserting that he received Defendants’
responses to his second set of interrogatorieBélendants “produced no documents in response,”
including the “incident reports” and “removal from population form” related to the February 10,
2014 incident. Docket #102. Then, on May 2615, Plaintiff filed a “Motion to Sanction
Defendants” for their failure to “produce anytbé documents requested by Plaintiff and ordered
by the court on 2-24-15." Docket #112. BasedlenDefendants’ response brief in which they
committed to producing all requested documentised’laintiff at his May 22, 2015 deposition, the
Court denied the motions without prejudice andhsgaitus conference to discuss “any [unresolved]
issues raised in the above-referenced motions.” Docket #116.

Before the status conference occurred, PRafiied a “Sixth Motion to Compel” asserting
the Defendants did not produce at his deposition the “incident reports” (Plaintiff referred to the
removal from population form, so the Court asssitmereceived that requested document). Docket

#136. At the Jun@&0, 2015 status conference (docket #146), the Court began the discussion



reminding the Plaintiff that “the purpose of thisaring is to determine whether you need anything
else in discovery, Mr. Handy.” &htiff essentially repeated his argument set forth in his sixth
motion to compel regarding the “incident repadling it “must have been generated” pursuant to
DOC regulations, and asserted the Court would not be able to resolve any dispositive matters
without it. Defense counsel contended that Dééants “turned over everything” in their possession
and Defendant Douglas “doesn’t recall dradtia report”; accordingly, Defendants found no such
report. The Court asked counsel for the recesdlwed CDOC Defendants about such report; she
confirmed she was not aware of the report andeded “incident reports are not always drafted by
staff.” The Court asked CDOC counsel to attetmjbcate such report and report back to the Court
by July 8. 2015. Plaintiff proceeded to insist the incident report must exist since required by
regulations but stated “if it does not, | will ask Cadortssue sanctions.” Plaintiff then asked for a
stay of proceedings pending resolution of thealiscy issue; the Court declined, but extended the
dispositive motions deadline to August 30, 20The Court asked, “Anything else, Mr. Handy?”
Plaintiff replied, “no” and the Court recessed.

CDOC defense counsel filed a status report on July 7, 2015 confirming that she found no
“incident report” authored by Defendant Douglast found documents (which she attached to the
report) including a chronological entry, a remdvaim population form, and an “incident reporting
information sheet” authored by Defendant Cocglerelated to the February 10, 2014 incident.
Docket #152. On August 13, 2015, Rl filed a “Seventh Motiorio Compel” complaining that
he was provided only one page of the 57-pageraiiogical entry log and needed all pages of the
document. Docket#169. The Court deniedhtioion without prejudicen procedural grounds but

construed the motion as a discovery request to Defendants pursuant to D.C. Colo. LCivR 5.3(b).



Docket #172. On August 26, 2015, the CDOC Defatsléiled a notice of compliance with the
Court’s order and produced the entire chronologamatd the Plaintiff. Doket#178. Plaintiff then
filed the present motion on September 10, 2015 following the August 31, 2015 filing of the CCA
Defendants’ motion for summary judgment.

B. Rule 56(d)

A party may seek limited discovery under Fetd&uales of Civil Procedure 56(d) for the
purpose of responding to a summary judgment motbixseth v. Credit Suisse AG, -- F. Supp. 3d
--, 2015 WL 5174239, at *14 (D. Colo. Sept. 4, 2015)uld56(d) allows a court to stay or deny
a summary judgment motion in order to permit furthiscovery if the nonmovant states by affidavit
that it lacks facts necessary to oppose the motitoh.{citing Price exrel. Pricev. W. Res,, Inc.,
232 F.3d 779, 783 (10th Cir. 20003%e also Levy v. Worthington, No. 11-cv-00978-WYD, 2011
WL 5240442, at *2 (D. Colo. Oct. 31, 2011). To be afforded relief, a plaintiff must show (1) that
necessary probable facts are not available, [B) those facts cannot be presented currently, (3)
“what steps have been takendimtain these facts,” and (4) “how additional time will enable [the
plaintiff] to” obtain those facts and rebut the motion for summary judgrdémseth, 2015 WL
5174239, at *14 (quotinGomm. for First Amendment v. Campbell, 962 F.2d 1517, 1522 (10th Cir.
1992) and citingPrice, 232 F.3d at 783 (citing the formarsection and concluding, “Rule 56(f)
does not operate automatically. Its protections ... can be applied only if a party satisfies certain
requirements.”).

Thus, “to prevail on a Rule 56(d) motion, a partust specify with particularity legitimate
needs for further discovery and identify which aspettliscovery require more time to complete.”

Id. (citing Jones v. City & Cnty. of Denver, 854 F.2d 1206, 1211 (10th Cir. 1988)). The diligence



of the moving party is critical in determining whet the party’s request for relief pursuant to Rule
56(d) should be grante@ee Jensen v. Redevel opment Agency of Sandy City, 998 F.2d 1550, 1554
(10th Cir.1993) (citing the former subsection dradding that such relief should not be granted
absent diligent prior efforts to secure the discovery put at issue by Rule 56(f) motion and affidavit).

The party also must explain why the information sought would be sufficient to create a
genuine issue of material fact to defeat summary judgnt&limseth, 2015 WL 5174239, at *14
(citing Campbell, 962 F.2d at 1522). By the plain terms of Rule 56(d), the movant is not entitled
to relief absent a specific showing that it canyeitshow facts “essential” to its opposition. Fed.
Rule Civ. P. 56(d). “Denial of a Rule 56(d) nastiis proper if the additional evidence sought would
not create a genuine issue of material fact to defeat summary judgni&mtséth, 2015 WL
5174239, at *14.

Based on its review of the case docket andanmguments, the Court finds the Plaintiff was
not diligent in attempting to obtain the parole board tape, the community corrections referral(s), and
the CCA/CDOC contractSee Jensen, 998 F.2d 1550 at 1554. Althouglaitiff requested these
items in his December 2014 written requests fodpction of documents, and listed them in his
January 23, 2015 Third Motion to Compel as neitgbeen produced, he chose neither to request
their production nor argue about them in the imgaon the motion, nor iany subsequent hearing,
conference, or motion throughout the discovgeyiod, although provided repeated opportunities
to do so.

Moreover, the Court finds Plaintiff has failed to demonstrate how an “incident report” or
“statement” authored by Defendant Douglaslating to the February 20, 2014 incident, is

“necessary” or “essential” to his opposition to pezding motion for summary judgment. First, it
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appears from the record and the parties’ repeated efforts to locate the report/statement that such
document likely does not exist, despite the entry in the chronologySsdockets ##146, 152.
Second, Plaintiff fails to persuade the Court that such statement would assist him in his opposition
to the pending motion for summary judgment; ratRé&intiff merely speculates that the statement
“would help Plaintiff show thate did not threaten Defendduglas, which in turn would show
that her claim of feeling threatened and placirajr@iff in segregation, based on the false threats
allegation, was unreasonable.” Reply, docket #206 Btdsvever, Plaintiff's assertion is directly
contrary to the notation by Defendant Douglas in the chronology log: “Wrote statement requesting
getting him off my caseload[;] offender makes mmeasy and am starting to get concerned for my
safety.” Docket #152-1 at 1. Consequently, the Court is not convinced that such “statement” is
necessary to Plaintiff's opposition of the motion for summary judgniées Blixseth, 2015 WL
5174239, at *14 (citind’rice, 232 F.3d at 783).
IIl.  Conclusion

In sum, the Court finds the Plaintiff has fail® demonstrate he lacks discovery necessary
to respond to the pending summary judgment motion pursuant to Fed. R. Civ. P. 56(d).
Accordingly, Plaintiff’'s Motion for Court to D&y or Stay Defendants’ Summary Judgment Motion

to Complete Discovery [filed September 10, 2015; docket JAis8¥enied. Plaintiff shall file a

written response to the Motion for Summangdgment from CCA Defendants [docket #1&4 pr
before November 16, 2015, and the Defendants may file a reply in support of the motion within

fourteen (14) days after the response is served.
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Dated at Denver, Colorado, this 26th day of October, 2015.

BY THE COURT:
W £ ’Heiwg:

Michael E. Hegarty
United States Magistrate Judge
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