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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya
Civil Action No. 14-ev—02011KMT
MARK A. MCCLEARY,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting CommissionerfoSocial Security,

Defendant.

ORDER

This case comes before the court on review of the Commissioner’s denial offPlainti
ClaimantMark A. McClearys applicationfor Disability Insurance Benefit§ DIB”) pursuant to
Title Il of the Social Security Act (“the Act”). Jurisdiction is proper under 42 U.S.C. § 405(Q).

FACTUAL AND PROCEDURAL BACKGROUND

Claimantapplied forDIB in SeptembeR011, alleging thahehadbeen disablety
arthritis and severe shoulder injuries since March 20%4eoc. No. 7 Social Security
Administrative Record ["AR"]at 129, 155. The Commissioner denied happlication (Id. at
79.) Following the denigl Claimant requested and reamiva hearing by an Administrative Law
Judge (“ALJ"). (Id. at29-58, 82) After the hearingthe ALJdetermined thaClaimantwas not
disabledwithin the meaning of sectiah614(a)(3)A) of the Act, because Claimant was still
capable operforming substantial gainful work in the national econon8ee. at23—24) The

Appeals Council subsequently den@limants request for reviewid. at 1), making the ALJ’s
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decision the final decision of the Commissioner for purposes of judicial re8ee20 C.F.R.

88 404.981, 422.210(alaimanttimely soudnt review by the Court.

STATUTORY AND REGULATORY BACKGROUND

Title Il of the Act award Social Securitypenefits to claimants who meet certain

eligibility requirements.42 U.S.C. § 423(a)To receiveDIB, a claimant mudbe disabled.

8 423(aj1)(E). The Social Securit¢ommissioner has established a Btep sequential process

for determining whether a claimant is disabled:

1.

The ALJ must first ascertain whether the claimant is engaged in
substantial gainful activity.A claimant who works is not disabled,
regardless of the medical findings.

The ALJ must then determine whether the claimed impairment is
“severe.” A “severéimpairmentsignificantly limits the claimant’s
physical or mental ability to do basic work activities.

The ALJ must then determine if the impairment meets or “equals” in
severity certain impairments described in Appendix 1 of the regulations.

If the claimant’s impairment does not meet or equal a listed impat,
then the ALJ must determine whether the claimant can still perform any
past work despite his or her limitations.

If the claimant no longer retains the abilityperform past work, then the
ALJ must decide whether the claimant can perform angraainful and
substantial work in the economy despite the claimant’s limitations.

SeeWilliams v. Bower844 F.2d 748, 750-52 (10th Cir. 1988); 20 C.F.R. § 404.1520(a)(4)(i)-

(v). The claimant has the initial burden of establishing a disability ifirgtefour steps of this

analysis.Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). After that, the burden shifts to the

Commissioner to prove that, despite the claimant’s impairments, he or she is sbilé cdpa

performing substantial gainful work in the national economay. If atany point the

Commissioneconclusivelyfinds that the claimant is or is not disabled during the $tep
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review process, the analysis en@eeCasias v. Secretary of Health & Human Servjces
933 F.2d 799, 801 (10th Cir. 1991).
STANDARD OF REVIEW

Review of the Commissioner’s disability decisionthis couris limited to determining
whether the ALJ applokthe correct legal standanshether the decision is supported by
substantial eviden¢c@and whether the decision cports with the relevant regulations and case
law. Hamilton v. Sec’y of Health and Human Ser961 F.2d 1495, 1497-98 (10th Cir. 1992);
Brown v. Sullivan912 F.2d 1194, 1196 (10th Cir. 199B)lison v. Sullivan929 F.2d 534, 536
(10th Cir. 1990).An ALJ’s failure to apply the correct legal standard constitutes an independent
and sufficient basis for the Court to reverse the ALJ’s decisillmmpson v. Sulliva®87 F.2d
1482, 1487 (10th Cir. 1993). Likewise, an ALJ’s failure to supply the Courtangtifficient
basis to determine that the ALJ followed appropriate legal principles isralgods for reversal.
Byron v. Heckler742 F.2d 1232, 1235 (10th Cir. 1984) (quot8mith v. Heckler707 F.2d
1284 (11th Cir. 1983)

ANALYSIS

The claimant alleges the ALJ erred at stigyp andfour of the disability review analysis.
(SeeDoc. No. 12 [Opening Br.] at 19-27, filed Jan. 7, 2015.) At step hecslaimant argues
thatthe ALJ failed to address and acknowledge the claimant’s severe pain digSeeked. at
25-27.) At step four, the claimant contends thatALJ’s Residual Functional Capacity
Assessment (“RFC"assessment a) faito adequately account for the claimant’s pain, b) fails to
accurately incorporatenamportantiimitation thatthe ALJ acknowledgedand c)fails to include

any limitations arising from claimant’s anxiety disordégee idat 19-25.)



The ALJ’s Alleged StepTwo Failure

The Claimant argues the ALJ failed to find that the claimant’s pain dismalkea severe
impairment at step two(Seed. at 25-27.)

Step two of the disability review process requires the claimant show thashe suffers
from an impairment or combination of impairments that significantly limits physical or menta
ability to do basic worlactivities. Bowen 482 U.Sat 155 (quoting 20 CFR 8§ 404.1521(a))
(quotations and alterations omitted). The ALJ must consider all the evidence as¢hecord
when determining whether the claimant has a “severe” impairment at step two.
20 C.F.R. 8 404.1520(a)(3). The purpose of step two of the disability review process is to “weed
out at an early stage of the administrative process those individuals who cannoy possttthe
statutory definition of disability."Bowen 482 U.Sat156. For thigeason, an ALJ’s failure to
recognize that an impairment or combination of impairments is severe at step twolesbao0
long as the ALJ ultimately proceeds to the next step of the disabilityw@varess.See
Groberg v. Astrugd15 F. App’x 65, 6710th Cir. 2011)Carpenter v. Astrues37 F.3d 1264,
1266 (10th Cir. 2008). Nevertheless, failure to recognize a severe medicallyidabde
impairment at step two mighffectthe remainder of the ALJ’s analysis because the ALJ must
consider any seveimpairments found at step two throughout the remainder of the disability
review processSee20 C.F.R. § 404.1523.

Here, the ALJ found the claimant had six severe impairments: “right shrdalutal tear,

status post surgery . .>.degenerative disc disease of the cervical spine; obesity; affective

! By “status post surgery,” the ALJ appears to be referring to the clamesened shoulder
problems after two surgerieSeeAR at 18 (summarizing the progression of the claimant’s
shoulder pain before and after each surgery).
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disorder; and anxiety disorder . . ..” (AR at 14he ALJ detailed the history of the claimant’s
right shoulder injury, the surgery to fix it, the complications arising from thgesyrthe second
surgery, and the paiand attempts at pain managemtatt followed. See idat 14-15.)

Step two recognizes severe impairmes¢g20 C.F.R. § 404.1520(a)(4)(i)—(v), artete
is no dispute thate claimant’s paiis a sympdm of the claimant’s severe shouldelated
impairments. (SeeOpening Br. at 20 [stating that the evidence demonstrates a “pain-producing”
impairment].) It was therefore reasonable for the ALJ to account focltimant’s pain by
listing as severe thesmpairments causing that pain, rather than the pain.itgdfardlessf
the propriety of that decisioany error committed at step two is harmless when the ALJ
proceeds to step three, which the ALJ did h&eeGroberg 415 F. App’x at 67Carpentey
537 F.3d at 1266The claimant does not argue that the ALJ’s allegedtstegerror
contaminated any other step of the disability review decisi®ae@pening Br. at 19-27.The
courtthereforefinds no reversible error at step two.

The ALJ’s Alleged StepFour Failures

The claimant argues that the ALJ’s sfepr RFC assessment contained three major
errors: The ALJ a) failed to adequately account for the claimant’s pdaildr) to accurately
incorporate a important limitation acknowledged bygt ALJ and c) failed to include any
limitations arising fronthe claimant’s anxiety disorde(See idat 19-25.)

Before completing step four of the disability review process, the ALJ mee$as
claimant’s RFC, which is the most the claimant can doviloik setting on a regular and
continuing basis despite the limitations imposed by his or her impairments. SHR X6

WL 374184, at *1, 3. When determining the claimant’s RFC, the ALJ must consider all the



relevant evidence and all of the claimamtiedically determinable impairmentk. at *2. Then,
in the ALJ’s written decision, the ALJ must explain how the evidence supports each oi@is o
conclusions.Id. at *7. As part of that explanation, the ALJ must “cite specific medical facts and
nonmedical evidence and explain how any material inconsistencies or ambiguitiescase
record were considered and resolvett!”

Accounting for the Claimant’s Pain

Though the claimant argues that RIEC assessmefdiled to properly account for the
claimant’s pain, the claimastunderlying argument is that the ALJ erred by not fully crediting
the claimant’s testimony about the intensity, persistence, and limiting effdutspdin. (See
Opening Br. at 1.923.)

When a claimant alleges disability dieesubjective symptoms like pain, the ALJ must
conduct a three stage analys&ee KeyeZachary v. Astrue695 F.3d 1156, 1166 (10th Cir.
2012) (citingLuna v. Bowen834 F.2d 161, 163 (10th Cir. 1987 First, the ALJ must determine
whether the claima& has shown the existence of a pain-producing impairment by objective
medical evidenceld. Second, the ALJ must decide whether that impairment could reasonably
be expected to produce the claimant’s alleged painAt this stage of the analysis, tA&J
must accept as true the claimant’s subjective allegations of pain, whether tbelislkés the
claimant or not.SeelLuna 834 F.2d at 163. If the ALJ determines that a medically determinable
impairment could reasonably have caused the claimategeal pain, then the ALJ will, third,
consider both thebjective and subjective evidence, including the claimant’s testimdeg.
KeyesZachary 695 F.3d at 1166. During this third stage of the analysis, the ALJ must decide

whether he or she believe®tblaimant’s testimonySee id.



Credibility determinations are reserved to the ALJ, and the Court will not upset th
determinations when they are supported by substantial evidBieeyv. Sec'y of Health &
Human Servs898 F.2d 774, 777 (10th Cir. 1990). The ALJ must cite specific reasons for
doubting the claimant’s credibility, especially when subjective pain testimsarrycial. See
Kepler v. Chater68 F.3d 387, 391 (10th Cir. 1995). When evaluating the credibility of a
claimant’s pain testimon the ALJ must consider a multitude of factors, including the
extensiveness of the claimant’s attempts to obtain relief, the frequeneyaatmant’s medical
contacts, the nature of the claimant’s daily activities, subjective measureslibilty within
the ALJ’s judgment, and the consistency or compatibility of the claimastisn@ny with
objective medical evidencdBranum v. Barnhart385 F.3d 1268, 1273—74 (10th Cir. 2004).
The ALJ need not, however, make a “formalistic fadtgifactor recitéion of the evidence.”
KeyesZachary 695 F.3d at 1167 (citation omitted). Ultimately, “common sense, not technical
perfection,” is the Court’s guiddd.

Here, the ALJ found that the claimant’s medically determinable impairmesuigi‘c
reasonably be expected to cause the alleged symptoms,” but that the “claimamtisrsist
concerning the intensity, persistence and limiting effects of these sysyptemot entirely
credible . .. .”(AR at 19.) The ALJ explained that “the claimant’s inability teeuhis right non-
dominant upper extremity to performasicwork-related activities is generally accepted and
accounted for in his residual functional capacity,” but that “the record asla @oes not fully
support the credibility of the claimant’s alleéga of totally disabling pain.” If.) The ALJ
detailed the claimant’s pain medications and noted that the claimant was toleratlogs his s

withdrawal from those medicationsSde id. The ALJ then focused on the claimant’s left arm,



noting that the claimant did not complain of severe pain in the left shoulbee.idat 19-20.)
The ALJ stated that the claimant’s allegation that he is unable to lift a gallon of milk is
inconsistent witkan examinatiorshowing that the left arm was operable and “did not show
tenderness, atrophystability; andthemedical opinion of the claimant’s treating physician that
the claimant’s left shoulder was asymptomatic and without limitati(fdee id. The ALJ also
assertedhat the claimant’s daily activities d@nhsupport a finding of disability.See idat 20.)
The ALJ specifically noted that the claimant’s testimony that he does not dmasgwork
“seems inconsistent with the notation from the claimant’s treating physician th#itharnt
was engaging imore activity at home.’(ld.) The ALJ added that the claimant could do
personal care with difficulty, and prepare leftovers and sandwiches given stwengne&. (d.)
After stating that the claimant had been “innovative” in finding and “evenicgesime
adaptive ways to perform his daily activities,” the ALJ concluded that “timaht’s reported
limited daily activities are given less weight when assessing his residuabhalcapacity than
other factors discussed in this decisiond.)(

Beause the ALJ found that the claimant’s right shoulder injury could reasonably be
expected to produce the claimant’s alleged pain, the only question is wia¢ttage three of
theLunaanalysisthe ALJ had legally sound reasons for discounting the alaisitestimony
about the intensity, persistence, and limiting effects of that pain. The clainsadidputeghat
the treating doctor’s stateméijthe claimant isengaging in more activity at home” contradicts
the claimant’s testimonthat he did not do any househalibres (SeeOpening Br. at 22.)The
claimant points out that the treating physician’s notes do not say what kind didbgv

claimant was doingt home and argues that it was improper for the ALJ to assume that “more



activity” necessarilyneant mordnousehold chores.Sée id. The court agrees that evidence that
the claimant was “engaging in more activity at home” is not, by itsetfessarilynconsistent

with the claimant’s testimony that he could not do any household chores. More indormati
thereforerequired before the statement can logically support the ALJ’s intended conclusion.

The claimant also disputes the ALdise of the claimant’s innovative and creative
methods for performing daily activities as reasons to tth#bclaimant’s credibility.(See idat
22-23.) The claimant argues that there is no evidence that these innovations relatehwldhous
chores and points out that &finnovative” statement originatésom anote in which the
claimant’s treating physian stateshat the claimant was doing worse because of the cold
weather and the @aning of his pain medication. See id. Unlike the ALJ’s statement about
“more activities,” which the ALJ linked only to the claimant’s household chores, ltbs A
staement about the claimant’s innovations and creativity support the ALJ’'s moralgemet
that theextent of theclaimant’s daily activities undermia¢he claimant’s allegations that he is
totally disabled by his pain.S€eAR at 20 [linking the claimant’s innovation to daily activities,
but not to household chores]hhe nature of Claimant’s activities is a factor which the ALJ must
consider when assessing the claimant’s pain testin®egBranum 385 F.3d at 1273-74
(listing asfactors the nature othe claimant’s daily activities).

That the “innovative” statementiginated from dime when the claimant was doing
worse(seeOpening Brat 23) onlyreinforces the ALJ’s point that the claimant is capable of
more than ha@dmits This findingflows logically from the evidencéhe claimant innovation
and creativity in overcoming obstacles). Also, the reasoning is consisterihe/factors an

ALJ must consider when weighing a claimarredibility. SeeBranum 385 F.3d at 1273-74



(listing asfactors the nature of the claimant’s daily activiti@sdsubjective measures of
credibility within the ALJ’s judgment

Havingfound at least one legitimate reason supporting the ALJ’s credibility
determination, the couréjects the claimant’allegations of eor on this issue.

The Accuracy of the RFC’s Righfrm Limitations

The ALJ’s RFC assessment states that the claimant is capable of “rarely reaching
handling, fingering, and feeling with the right non-dominant upper extrémiR at 17.) The
clamant contendghat this is an inaccurate restatement of the limitahe\LJ actually
adopted. $eeOpening Br. at 23-24.)

The ALJs RFC assessment states, in relevant part, that the claimant is capable of
performing “less than the full range of lighork . . . .” (AR at 17) The claimant is limited to:

e Rarely reaching in all other directions, handling, fingering, and feeling ath t
right non-dominant upper extremity

e Lifting and/or carrying 20 pounds occasionally and 10 pounds frequently with the
left upper dominant extremity

e Sitting (with normal breaks) for a total of 6 hours of amd8t workday

e Standing and/or walking (with normal breaks) for a total of 6 hours of an 8-hour
day

e Never climbing ladders, ropes, or scaffolds

e Occasionally climbing stes and ramps

e Never crawling

e Never reaching overhead with the right non-dominant upper extremity

e Understanding, remembering, and carrying out simple instructions
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(Id.) In addition, theALJ stated that the claimant “rauavoid even moderate exposure takvo
around hazards such as unprotected heights or moving and dangerous macHahgnAs gart
of the ALJ’'s RFC analysis, the ALJ relied on the opinion of the claimant’sniggattysician,
Dr. Fernandez. See idat 21.) Dr. Fernandez opined that the claimant is, in the ALJ's words,
“unable to lift with his right arm and reach with the right arrid.) The ALJ stated that this
opinion was “consistent with the claimant’s residual functional capadftgt.y The ALJ added
that “Dr. Fernandez statelat the claimant is unable to compleie t¢uties as a mechanic, and
heis essentially limited to using one arm only for all work activities and daily living” (d.)
The ALJ gave “some” weight to the medical opinion and functional limitatiatisated by Dr.
Fernandez, but gave no weight to “Dr. Fernandez’s opinion that the claimant should &éé grant
Social Security benefits . . . and that the claimant is unable to work any houry per da
(Id.) The ALJ explained that “the opinion thae claimant is totally disabled based on right
shoulder pain alone is inconsistent with the record as a whole . . . and Dr. Fernandezé medi
opinion that the claimant has no ability to use the right upper extremity but no othesrfahcti
limitationsin sitting, standing, or walking.”1d.)

The claimant is correct that the limitation stated in the RF@tiglantical tothe
limitation the ALJ adod At least twice, the ALJ indicated that she had adopted Dr.
Fernandez’s opinion that the claimaadino abilityto use the right upper extremity(See id.
at 21[emphasis added].The ALJ also specifically statétat the doctor’s opinion that the
claimant is “unable to lift with his right arm and reach with the right arfassistent with the
claimant’s residual functional capacity(ld.) Yet, the RFC contains a limitation that permits

more than no use of the right arnBeg idat 17.) “Rarely reaching . . . handling, fingering, and
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feeling” is more permissible than “unable to . . . reath the right arm” and “no ability to use
the right upper extremity.” The RFC is therefore not supported by the ALJ’siioangs. This
is reversible errorSeeBrown 912 F.2d at 1196 (“Substantial evidence is evidence a reasonable
mind would accept as adequate to support a conclusion.”).

The defendant argues that this error is harmless because the jobs thas seevieasis
for the ALJ’s stedive conclusiorthat claimant could péorm substantial gainful work—
School-Bus Monitoand Surveillanc&ystem Monitor—do not contain any reaching, handing,
fingering, or feeling requirement¢SeeDoc. No. 15 [Resp. Brgt 16-11, filed Mar. 6, 201%
The court does not agree. An error is harmless if “no reasonable administiettine éa,
following the correct analysis, could have resolved the factual matter wtlagryway.” Allen v.
Barnhart 357 F.3d 1140, 1145 (10th Cir. 2004jere, loth of the jobs the vocational expert
identified at step five arenskilled sedentary work or highe®eeDEPT. OFLABOR, NOS.
379.367-010372.667-042DICTIONARY OF OCCUPATIONAL TITLES (1991), available at 1991 WL
673244, 1991 WL 6731Q2Resp. Br. at 14statingthe ALJ limited the claimant to unskilled
work.]). The Commissioner’s rules state that “mosskilled sedentary jobs require good use of
both hands and the fingers; i.e., bilateral manual dexter8gR96-9P, 1996 WL 374185, at *8.
The rules also state that “[a]ny significant manigu&atimitation of an individual’s ability to
handle and work witkmall objects with both hands will result in a significant erosion of the
unskiled sedentary occupational base,” dugdhen the limitation is less significant, especially
if the limitation is in the nosdominant hand, it may be useful to consult a vocatl resourcé.

Id.
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Further,it is unclear whajobs, if any, the vocational expert would hdigéedif the ALJ
hadtotally precluded use of the claimant’s non-domirnagiit arm. Atthe hearingthe
vocational experfir stsuggestdthat the claimantould work as @ideo-store clerk, regardless
of which arm the claimant could uséSeeAR at 48-53.) But when the ALJ changed the
vocational expert’siypothetical to include greater restrictions on the claimaigf'gs arm
without further reminding the expert that this pertained to Claimant'sdoarnnant armthe
vocational expenho longer listed videotgre clerkas a job the claimant could perfarr(Gee id.
at 5152.) It is unclear, therefore, what the result migavé been had the hypothetical been
correctly posed to the vocational expert, indicatingise of Claimant’'s nodeminant right arm
and hand. “&stimony elicited by hypothetical questions that do not relate with precision all of a
claimant’s impairmentsannot constitute substantial evidence to support the Secretary’s
decision.” Hargis v. Sullivan945 F.2d 1482, 1492 (10th Cir. 1991) (quotations and citation
omitted). The ALJ’s error istherefore not harmless, because the court cannot say with
confidence that “no reasonable administrative factfinder, following the t@matysis, could
have resolved the factual matter in any other wallén, 357 F.3cat 1145.

Having discovered a reversible error, the court does not reach the claimiauatiising
arguments. The issues raised in those arguments may be resolved by reatmrsiaied
rehearing. The court expresses no opinion about the ALJ’s ultimate determinatomhesher
the claimant is disabled within the meaning of the Act.

Accordingly, itis

ORDERED that the Commissioner’s decisionREVERSED and this case is

REMANDED to the Commissioner. It is further
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ORDERED that Plaintiff is awarded costs pursuant to Fed. R. Civ. P. 54(d)(1) and
D.C.COLO.LCivR 54.1.

Dated this24th Day of September2015.
BY THE COURT:

Eathleen I Tafoya
Tnited States Magistrate Judge
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