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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya
Civil Action No. 14-ev—02060KMT
SONIA M. TRUDELL,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting CommissionerfoSocial Security,

Defendant.

ORDER

This case comes before the court on review of the Commissioner’s denial offPlainti
ClaimantSonia M. Trudelk applicationfor Disability Insurance Benefits DIB”) and
Supplemental Security Income (“SSI1”) pursuant to SitleandXVI of the Social Security Act
(“the Act”). Jurisdiction is proper under 42 U.S.C. § 405(Q).

FACTUAL AND PROCEDURAL BACKGROUND

Claimantapplied forDIB and SSI in July 201 Jalleging thashe hadeen disabledy
depressive disorder, cognitive disorder, and Fostimatic Stress Disorder since April 200
(SeeDoc. No. 8,Social Security Administrative Record ["AR&t 192, 202, 225. The
Commissioner denied both applicationsd. &t20, 95.) Followingthe denials, Claimant
requested and rewed a hearing by an Administrative Law Judge (“ALJ(). at40-74, 99
After the hearing, the ALJ determined tiidaimantwas notdisabledwithin the meaning of

sectionl614(a)(3)A) of theAct, because Claimant was still capablevairking as a claner, a
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job she had held in the pasBefd. at33.) The Appeals Council subsequently denied
Claimants request for reviewd. at 1), making the ALJ’s decision the final decision of the
Commissioner for purposes of judicial revie®ee20 C.F.R. 88 404.981, 422.210(&)laimant
timely soudnt review by the Court.
STATUTORY AND REGULATORY BACKGROUND
Titles Il and XV1 of the Act award Social Security benefits to claimants who meet certain
eligibility requirements.42 U.S.C. 88 423, 1382l 0 receiveeither DIB orSSl, a claimant must
be disabled. 88 423, 138Zhe Social SecuritC¢ommissioner has established a fstep
sequential process for determining whether a claimant is disabled:
1. The ALJ must first ascertain whether the claimant is engeged
substantial gainful activityA claimantwho works is not disabled,
regardless of the medical findings.
2. The ALJ must then determine whether the claimed impairment is
“severe.” A “severéimpairmentsgnificantly limits the claimans

physical omental ability to do basic work activities.

3. The ALJ must then determine if the impairment meetequals in
severity certain impairments described in Appendix 1 of the regulations.

4, If the claimant’s impairment does not meet or equal a listed impairment,
then theALJ must determine whether the claimant can ggitformany
past work despite his or higmitations.
5. If the claimantno longer retains thability to perform past work, then the
ALJ must decide whether the claimant can perforgnather gainful and
substantial work in the econondgspite the claimant’s limitations
See20 C.F.R. § 404.1520(a)(4)(()»; Williams v. Boweng44 F.2d 748, 750-52 (10th Cir.
1988). The claimant has the initial burden of establishing a disabilitlyarfirst four steps of

this analysis.Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). After that, the burden shifts to

the Commissioner to prove that, despite the claimant’s impairments, he or sheapahlewmf
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performing substantial gainful work in the national economay. If atany point the
Commissioneconclusivelyfinds that the claimant is or is not disabled during the $tep
review process, the analysis en@eeCasias v. Secretary of Health & Human Servji&33
F.2d 799, 801 (10tlir. 1991).
STANDARD OF REVIEW

Review of the Commissioner’s disability decisioythis couris limited to determining
whether the ALJ applokthe correct legal standanshether the decision is supported by
substantial evidencand whether the decisicomports with the relevant regulations and
caselaw Hamilton v. Sec’y of Health and Human Ser961 F.2d 1495, 1497-98 (10th Cir.
1992);Brown v. Sullivan912 F.2d 1194, 1196 (10th Cir. 1998)lison v. Sullivan929 F.2d
534, 536 (10th Cir. 1990)An ALJ’s failure to apply the correct legal standard constitutes an
independent and sufficient basis for the Court to reverse the ALJ's decldiompson v.
Sullivan 987 F.2d 1482, 1487 (10th Cir. 199%)kewise, an ALJ’s &ilure tosupply the Court
with a sufficient basis to determine thla¢ ALJ followed appropriate legal principlssalso
grounds for reversalByron v. Heckler742 F.2d 1232, 1235 (10th Cir. 1984) (quot8rgith v.
Heckler, 707 F.2d 1284 (11th Cir. 19893)

ANALYSIS

Claimantdleges the Commissioner erred in three walsst, Claimantargues that the
ALJ erred at stefhree of the disability review process tgyying on irrelevant evidenand by
failing to obtain an updated opinidtom a medical expert before deciding tiidaimant’s
impairments met or equaleth Appendix 1listing. (SeeDoc. No. 11 [Opening Br.] at 2—4, filed

Nov. 14, 2014.) Secon@laimantargues that the ALJ failed to properly weigh éxamination



results and opinion of Dr. Pelane of the claimant'examining doctors.See idat 4-7.) Third,
Claimant faults théppeals Council for not remanding the claim for additional consideration of
Dr. Pelc’s opinion and test resultsSeg idat 7~38.)

1. The ALJ's Reliance on “lrrelevant” Evidence and Relianceon “Stale” Medical
Opinions at Step Three

The claimant calls the ALJ’s stdpree decision a “medical decisjpand faults the ALJ
for considering nomaedical evidence, including evidence of the clairrgdaily activities (See
id. at 2-4.) The claimantlsoargues that the ALJ needed to obtain an updated expert medical
opinion because, according to the claimant, the only expert opinion that had been sought at that
point was “stale” and based on “incomplete evidenchl’ af 3.)

The ALJ is entrusted with the difficult task of resolving evidentiary conflig&sghing
medical source opinions, and, ultimately, determining whether claimants alpéedisvithin the
meaning of the ActSeeRichardson v. Peraleg02 U.S. 389, 399 (1971Whether a clemant’s
impairment meets or egls anAppendix 1 isting at step three is one of thakserminatios
reservedo the ALJ. See20 C.F.R. 88 404.1527(e), 413.927(e); SSR 96-5p, 1996 WL 374183
*2. As part of that determination, the ALJ must “evaluate\alence in the case record that
may have a bearing on the determination or decision of disability.” SSR 96-5p, 1996 WL
374183 *3. The ALJ must “always carefully consider medical source opinions,” even when the
medical source opinions concern issues reserved to the Commisgarar2. If the record
contains a medical source opinion on an issue reserved to the Commissioner, the ALJ must
evaluate that opinion’s consistency with the record using the six factors found in 2083 F.R
404.1527(d) and 416.927(d), and explain the weight given to these opifdgrSSR 966P,

1996 WL 374180, at *1.



It is the Commissioner’s longstanding policy that the judgment of a doctondesiigoy
the Commission “be received into the record as expert opinion e@dad given appropriate
weight” before completing step three of the disability review proc€ssbajal v. AstrugNo.
10-CV-02025-PAB, 2011 WL 2600984, at *2 (D. Colo. June 29, 2011) (quoting SSR 96-6p,
1996 WL 374180, at ¥8 The ALJ must obtain an dpted medidaopinion from a medical
experton the question of Appendixeljuivalency whenn the opinion of the AL.Either new
evidencecouldchange the state agency medical consudtdimidings as to equivalency, or the
symptoms, signs, and laboratory findings suggest equivaldtita listing SeeSSR 966p,
1996 WL 374180, at *3—femphasis added)The Commissioner’s rules do not specify whether
and where the ALJ must express this opiniSeeid. at *1-4.

With respect tanental impairmentssuch as the impairments alleged hehe regulations
specifically require the ALJ to consider the claimant’s “activities of dailydjveocial
functioning; concentration, persistence, or pace; and episodes of decompensation.” 20 C.F.R
§8 404.1520a(c)(3), 416.920a(c)(BHee als@0 C.F.Rpt. 404, subpt. P, app. 1, § 12(C)t1).
But regardéss of the type of impairmerstepthree equivalency is a matter reserved to the ALJ.
See20 C.F.R. § 404.15%@)(2).

Here,the ALJ considered the opinions ofébrmedical experts, Drs. Suyeishi, Pelc, and
Graham. (SeeAR at 28-32.) Dr. Suyeishi, the state agency psychological consultant, concluded

that the claimant’s mental impairments met some but not all of the requirementé&pptrelix

! An ALJ’s consideration of these same factors may not, however, be appropriate when
determining whether nomental limitations meet or equal the criteria of an Appendix 1 listing.
SeeSSR 965p, 1996 WL 374183, at *3 (“Whether the findings for an individual'sainmpent
meet the requirements of an impairment in the listings is usually more a questioth ezl rfaect
than a question of medical opinidn. The impairments alleged here, however, are all mental.
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1, 12.04 and 12.0kstings because, in part, the claimant had only mild limitation in her ability to
maintain concentration, persistence, or pa&eeifl. at 28.) Dr. Pelc, an examining
psychological expergpined that the claimant had a marked limitation in conceotrati
persistence, or pacgsee id.at 30) which, if true, would help tualify the claimant for an
Appendix 1listing. See, e.g.20 C.F.R. Pt. 404, Subpt. P, App. 1, 812.04 { B (requiring the
claimant have m@rked difficulties in maintaining concentratigoersistence, or pacefhe ALJ
used the claimant’s daily activities, including maintenance of personaregreparation of
meals, visits with others, daily driving, and doing household chores, to discount some of Dr.
Pelc’s findings. $eeAR at 31) Dr. Grahaman examining psychiatrisdjsagreedvith Dr.
Pelc’sfindings concludinghatthe claimant had no limitation in concentration, persistence, or
pacebecause she was able to perform “serial sevens” quite rapi@ge idat 30, 32.)The
ALJ assigned limited weight to Dr. Suyeishi’s opinion, significant weightrtd®Blc’s opinion,
and even greater weight to Dr. Graham’s opinid®ee(idat 28-32.) The ALJthen concluded
that, based on the opinions of D&.aham and Suyeishihe clamant’s impairments did not
meet or equalraimpairment listedn Appendix 1 (Id. at 32.)

It is not clear why the claimant believes the ALJ was required to receivelatedp
medical expert opinion after having already received and evaluated three ropticails. The
ALJ never expressed an opinion that she thought the evidence demanded an updated opinion.
(See idat 26-35.) See als®&SR 966p, 1996 WL 374180, at *3—4 (stating that the ALJ could

seek an updated opinion if, in the ALJ’s judgment, the evidence demanded one). Nevertheless,

2“Serial sevens” require the claimant to count dovemf 100 by sevenSge idat 30.)
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at the claimant’s request, the ALJ sought the additional opinion of Dr. Graharthafte
disability hearing. $eeOpening Br. at 3.)

The court finds no fault with the ALJ’s consideration of ¢l@mant’s significant daily
activities as evidence that the claimant did not meétpendix 1listing. Appendix 1 requires
consideration ofhe claimant'daily activities Seept. 404, subpt. P, app. 1, 8 12(C)(1) (listing
“daily activities” as a factor)See als®0 C.F.R. 88 404.1520a(c)(3), 416.920a(c)@so0,
despite the claimant’s contentions, the ALJ considered not one, but two differentlrarperés
when determining that the claimant’s impairments did not meet or eqéAgipemdix 1listing.
Accordingly, the court finds no reversible error as to this argument.

2. The ALJ’'s Weighing of Dr. Pelc’s Opinionand Test Results

Next, Claimant argues that the ALJ failedsépthree to properly weigBbr. Pelc’s
opinion andest results.(SeeOpening Br. at 4—7.5pecifically, Claimant contends that the ALJ
failed to consider and discuss all six of the factors listed in 20 C.F.R. 88 404.1527(c),exhd fail
to explain the weight shdtimatelyassigned Dr. Pelc’s psychological test resul8ee id)

When deciding how much to weight to assign a medical source’s opinion, the ALJ must
consider six factors:

(1) the length of the treatment relationship and the frequency of examination;

(2) the nature and extent of the treatment relationship, including the treatment
provided and the kind of examination or testing performed;

(3) the degree to which the physiciaropinion is supgrted by relevant evidence;
(4) consistency between the opinion and the record as a whole;

(5) whether or not the physician is a specialist in the area upon &hiojpinion
is rendered; and



(6) other factors brought to the AlsJattentiorthattend to support or contradict
the opinion.

See?0 C.F.R. 88 404.1527(c), 416.927. Then, in the ALJ’s written decision, the ALJ must
clearly state how much weight the ALJ oititely assigned the opinion and wtg§eeWatkins v.
Barnhart 350 F.3d 1297, 1300-01 (10th Cir. 2003). The ALJ must “give good reasons” for that
weight, but need not discuss each of the six factoks(quoting 20 C.F.R. § 404.1527(d))2)
Oldham v. Atrue 509 F.3d 1254, 1258 (10th Cir. 2007).

The ALJ must support his or her step three equivalence determination with evidence.
Clifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996). Though the ALJ need not discuss
every bit of evidencehe ALJ mwst consider all the relevant evidence, discuss the evidence
supporting her decision, and address the uncontroverted evidence upon which the ALJ chooses
not to rely or the significantly probative evidence the ALJ rejeldts.

Here, the ALIBummarized DrPelc’s findings and observations, examined his opinion,
and ultimately assigned his opinion “significant weightSe¢AR at 29-30.) While
summarizing Dr. Pelc’s findingthe ALJpointed out a number of reasons to dimirtlsh
weight of Dr. Pelc’s opinion. See id. The ALJ noted that the claimant told Dr. Pelc that she
did not use a computer despite having told the ALJ that sheldicat 9.) The AL&lso
highlighted Dr. Pelc’s observation that the claimant’'s MCMI-III profileswnvalid becawsthe
claimant “overendorsed pathological items at a level which did not allow for interpretation of
the profile,” adding that the “over endorsement” could be a product of “significant pgyhol
exaggerated responding, lack of understanding, or inrifiaibility to sustain attention.1d()

Then, in the ALJ’sveighing ofDr. Pel¢s and Dr. Grahars opinions, the ALJ noted that

the “Dr. Pelc’s GAF score is significantly inconsistent with the clairsaeported daily
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activities.” (Id. at 31.) As sipport for this assertion, the Alslatedthat “car[ing] for personal
hygiene, prepar[ing] meals, vist[ing] with others, car[ing] for the claitadaby daughter”
during the alleged period of disability, “driv[ing] daily, do[ing] household choreseading] a
novel in “two to three days, us[ing] the computer several hours a day, go[ing] to &ng, libr
attend[ing] movies, go[ing] out to eat on occasiarg, togetheriinconsistent with a GAF of 47,
which indicates serious functional impairment” and “diminishes the persuasven&y.
Pelc’sopinion that thelaimant has moderate to markeditations in the activities of daily
living. (Seed.) Further, he ALJ agreed with Dr. Pelc about the limitations on claimant’s social
functioning, but statkthat the claimant’s “ability to get along with her examiners and her
roommate indicates thahe could tolerate occasional interaction withwaokers and
supervisors.” I¢.)

The ALJ then took special note of Dr. Pelc’s objective psychological tests) tie ALJ
accepted in part and rejected in part, based primarily on the invalid MCMI{lHuego the
claimant’s‘over-endorsement™ (See idat 31-32.) The ALJ said this “over-endorsement”
could be due to “exaggerated responding” by the claim#htat(32.) After acknowledging that
the claimant “displayed a significantly reduced processing speed” orsththeeALJ noted that
Dr. Graham “observed no limitations on the mental status testing and even nofdeethat
claimant]performed serialesrens ‘quite rapidly and agcately,” andstatedthat thesdindings

were “inconsistent with Dr. Pelc’s finding that the claimant is markedly impairegaintaining

% The ALJ does not define “over-endorsemer8ge generallAR. It does, appear, however,
that the term is used to describe a claimant’s exaggerated responses ¢B¢egtsat 29
[hypothesizing that the claimant'sver-endorsement” could be a product of “significant
pathology, exaggerated responding, lack of understanding, or insufficient ability ia susta
attention”].)



concentration, persistence, or pacdd.)( The ALJ further noted that although both Giraham
and Dr. Pelc examined the claimant only once, Dr. Graham had the benefit of mgvawi
Pelc’s opinion. $ee id. Finally, the ALJ concluded that in spite of reviewing and considering
Dr. Pelc’s objective findings, the claimant had a “greater functional dgp#dtan that assessed
by Dr. Pelc because of her “relatively normal” mental status examination witar&ham. (1d.)

Though the ALJ never recited the six factors in 20 C.F.R. § 404.1527(c), it is clear from
the ALJ’s extensive discussiof Dr. Pelc’sfindings and opinion that she properly considered
the factors. She noted the length, nature, and extent of the treatment relatmnisaip Dr.
Pelc and Dr. Graham. She compared and contrasted Dr. Pelc’s opinion with the claamant’s
statements, the findings of Dr. Graham, and the claimalaily activities. The ALJ also
considered other factors brought to the Aldttentiorthatdiminished the persuasiveness of Dr.
Pelc’s opinion, including the claimant’s “exaggerated responding™overendorsement.”
(See idat 31-32.) Moreoverthough the claimant alleges otherwide ALJ specifically
addressed, evaluated, atidcussed Dr. Pelc’s psychological exam results. The ALJ did not
expressly compare the length of Dr. Pelc’s exadr. Graham’sor discuss the results of Dr.
Pelc’'s “RBANS” test(seeOpening Br. at 7; AR at 28-33), tithe ALJ’s detailed summary and
analysis of Dr. Pelc’s observations and tests shows that the Aid labst considered all of Dr.
Pelc’s tests

The claimant argues thatLJ’'s are required to explain the relative weight they give to
evidence submitted by a claimant thatrs on the question or whetbemnotthe claimants
disabled, but cites no law to support this propositid@eeQpening Br. a¥.) ThougttheALJ

mustconsiderall relevant evidence, the ALJ need datcussevery bit of evidenceSeeClifton,
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79 F.3dat 1009-10. The ALJ’s analysis and explanation is sufficient to pass legal muster, and
this court declines to reweigh the evide as the claimant would prefeé3eeJozefowicz v.
Heckler, 811 F.2d 1352, 1357 (10th Cir. 19&3jating that the Court may naetveigh the
evidencé or “substitute itgudgment” for that of the Commissioner).

3. The Appeals Councils Decision to DenyClaimant’s Request for Remand

Finally, Claimantalleges that the Appeals Counerted by not remanding the claimant’s
disability claim for “proper” consideration of Dr. Pelc’s opinion and testlts. SeeOpening
Br. at7-8.)

The Appeals Council wilteview a case when:

(1) There appears to be an abuse of discretion by the ALJ

(2) There is an error of law;

(3) The action, findings, or conclusions of the ALJ are not supported by substantial

evidence; or

(4) There is a broad policy or procedural issue that may affegtublic interest.
20 C.F.R. 8§ 404.970. On appeal, Ampeals Councimust consider any a) new, b) material, c)
evidence related to the period on or before the date of the ALJ’s decCl$ioget v. Barnhart
353 F.3d 1185, 1191 (10th Cir. 2003). Evidence is new if it is not duplicative or cumuldtive.
Evidence is material if there is a “reasonable possibility” that it would ehtimegoutcome of the
disability decision.Id.

Here,the claimant asked thppeals Council to review theisting evidence in the
record alongside a supplemental letter by Dr. Pelc and an affidavit by thamfainncle (See

AR at 281-84.) Dr. Pelcletter addressed Dr. Graham’s opinions and reiterated Dr. Pelc’s
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conclusions, but did not include angwfindings. See idat 358.) The affidavit by the
claimant’s uncle stated only that he drove the claimant to Dr. Gralexarsinatiorand that Dr.
Graham spent a total of thirty two minutes examiningctaenant (Id. at 285.)

The Appeals Council “found no reason under our rules to review the Administrative Law
Judge’s decision,” and therefore deniled claimaris request for review(ld. at 1.) In its denial
letter, the Appeals Council sumarized the existing evidenadressed the additional letter
submittel by Dr. Pelc, and explained why they agreed with the ALJ that Dr. Gralogmisn
was more consistent with the evidence than Dr. Pel8ee {dat 1-3.) As part of its
explanation, the Appeals Council discussgry Dr. Pelc’s letter did not alter the
Commissioner’s decision or warrant remanidl. &t 3.) The Appeals Counsldenial letter did
not discusshe claimant’s uncle’s affidavit(See idat 1-3.)

Dr. Pelc’s letter is new evidence because it expresses the Dr. Pelc’s assetBment o
Graham'’sopinion, which is something Dr. Pelc had not had the opportunity to do previously.
(See idat 32.) Claimant’s uncle’s affidavit is new evidence because nttifjes, for the first
time, the amount of time Dr. Graham actually spent examining the clain@e&d. at 344—-49.)
Dr. Pelc’sletter is material evidence becaukere is a reasonable possibility tBat Pelc’s
letter containing aassesment of Dr. Graham’s opinion would change the Commissioner’s
decision. The ALJ had cited Dr. Grahameview of Dr. Pelc’s report as a reason to assign
greater weight to the opinion of Dr. Graham than to the opinion of Dr. Pelc, who had not, at that
point, had the advantage of reviewing Dr. Graham’s repd@se {dat 32.) Claimant’s uncle’s
affidavit is material because the ALJ’s disability decision hinged largely on théntasgigned

to Dr. Graham’s opinion, and there is a reasonable possibility that a thirtyitwbem
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examination wouldliminish the weight the Commissioressignedr. Graham’sopinion. Dr.
Pelc’s letterelated to the period on or before the date of the ALJ’s decision because the letter
discussed Dr. Graham'’s opinion and the claimant’s previous test results witHd)hd®e of

which occurred prior to the ALJ’s decisionCdmpareid. at 17 [showing ALJ’s date of decision
as March 2013vith id. at 344 [showing Dr. Graham examined the claimant in February 2013].)
Claimant’s uncle’s affidavit also related to the period on or before the date of dreedcision
because it references the amount of time Dr. Graham examined the claimant, whigdoccu
before the ALJ’s decision.Compared. at 17 [showing ALJ’s date of decision as March 2013]
with id. at 344 [showing Dr. Graham examined the claimant in February 2048B)result, the
Appeals Coucil was required to review both Dr. Pelc’s letter and Claimant’s uncletaaftias
additional evidence, which it did.

The Appeals Councdirectly addressed and explained why Dr. Pelc’s leligtnot
convinceit to remand or reverse the ALJ’s decisidntherefore satisfied its burden to, at a
minimum, consideDr. Pelc’sletter. Though the Appeals Council did not directly address the
claimant’s uncle’sffidavit, the Council didist the affidavit as additional evidendd.(at 7),
statedn its denial letter that ihadreviewed the entire recofdl. at 3) andshowedhat ithad
considered other new evidencednydressg Dr. Pelc’s letter. fie court ighereforesatisfied
that the Council did, at a minimurmonsider the affidavit.

Becausdhe Appeals Council found no other reason to reverse or remand, the Council did

all that is required of ito deny Claimant’s request for review.
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CONCLUSION
Having considered and rejected each of Claimant’s assignments of egor, it i
ORDERED that the Commissioner’s decision through the Administrative Law Judge is
AFFIRMED. It is further
ORDERED that Defendant is awarded costs pursuant to Fed. R. Civ. P. 54(d)(1) and
D.C.COLO.LCivR 54.1.

Dated thi22ndDay of September2015.

BY THE COURT:

Eathleen I Tafoya
TThited States Magistrate Judge
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