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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya
Civil Action No. 14-ev—02336KMT
CARRIE V. REID,
Plaintiff,
V.

CAROLYN W. COLVIN, Commissioner bthe Social SecurityAdministration,

Defendant.

ORDER

This case comes before tbeurt on review of the Commissioner’s denial of Plaintiff-
ClaimantCarrie Reid’sapplicationfor Disability Insurance Benefits DIB”) and Supplemental
Security Income (“SSI”pursuant to Title Il andXVI of the Social Security Act (“the Act”).
Jurisdiction is proper under 42 U.S.C. 8§ 405(g).

PROCEDURAL BACKGROUND

Claimantapplied for DIB and SSI benefits in 20@€Doc. No. 10Social Security
Administrative Record ["AR] at111, 426), alleging that she had been disabled by a range of
impairments, including post-traumatic stress disorder, depression, high bloadgrebssity,
and sleep apnea (AR at 375)he Commissioneateniedboth applications. AR at 111, 256,
261.) Following hearings in May of 2012 and November of 2012, the Administrative Law Judge
(“ALJ") determined thaClaimantwas notdisabledwithin the meaning of sectiat614(a)(3)A)

of theAct. (AR at 127.) The Appeals Council deni€laimants request for reviewAR at 1),
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making the ALJ’s determination the final decision of the Commissioner for purposeBamlj
review. See20 C.F.R. 88 404.981, 422.210(&laimanttimely soudnt review by the Court.
STATUTORY AND REGULATORY BACKGROUND
Titles Il and XV1 of the Act award Social Security benefits to claimants who meet certain
eligibility requirements.42 U.S.C. 88 423, 1382[0 receiveeither DIB orSSl, a claimant must
be disabled. 42 U.S.C. 88 1382(a), 423{H)e Social Securit¢ommissioner has established a
five-step sequential process for determining whether a claimant is disabled:
1. The ALJ must first ascertain whether the claimant is engaged in
substantial gainful activityA claimantwho works is not disabled,
regardles®f the medical findings.
2. The ALJ must then determine whether the claimed impairment is
“severe.” A “severéimpairmentsgnificantly limits the claimans

physical or mental ability to do basic work activities.

3. The ALJ must then determine if the impairment meetequals in
severity certain impairments described in Appendix 1 of the regulations.

4, If the claimant’s impairment does not meet or equal a listed impairment,
then theALJ must determine whether the claimant can ggiiformany
past workdespite his or hdimitations.
5. If the claimantno longer retains thability to perform past work, then the
ALJ must decide whether the claimant can perform any other gainful and
substantial work in the econondgspite the claimant’s limitatns.
See20 C.F.R. § 404.1520(a)(4)(()»; Williams v. Boweng44 F.2d 748, 750-52 (10th Cir.
1988). The claimant has the initial burden of establishing a disability in the first fows step
this analysis.Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). After that, the burden shifts to
the Commissioner to prove that, despite the claimant’s impairments, he or sheapahlemf

performingsubstantial, gainfulvork in the national economyd. If atany point the

Commissioneconclusively findghat the claimant is or is not disabled during the-Etep
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review process, the analysis en@eeCasias v. Secretary of Health & Human Servji&33
F.2d 799, 801 (10th Cir. 1991).
STANDARD OF REVIEW
Review of the Commissioner’s disability decisionthis couris limited to determining
whether the ALJ applied the correct legal standard and whether the dexisigported by
substantial evidencedamilton v. Sec'y of Health and Human Ser96.1 F.2d 1495, 1497-98
(20th Cir. 1992)Brown v. Sullivan912 F.2d 1194, 1196 (10th Cir. 1990). Substantial evidence
is evidence a reasonable mind would accept as adequate to support a conBlasion912
F.2d at 1196. An ALJ’s failure to apply the correct legal standard constitutes amicelefpand
sufficient basis for the Court to reverse the ALJ’s decisibtmmpson v. Sulliva®87 F.2d
1482, 1487 (10th Cir. 1993)ikewise, an ALJ’s &ilure tosupply the Countvith a sufficient
basis to determine thtdte ALJ followed appropriate legal principles is also grounds for reversal.
Byron v. Heckler742 F.2d 1232, 1235 (10th Cir. 19&dixations omitted).
ANALYSIS
Claimantallegesthe ALJerred in four ways. First, she alleges error \hid#ALJ’'s
determination that Claimdstalcohol abuse precludes a finding of disabilite€Doc. No. 13
[Opening Br.]Jat23-26, filed April 13, 2015 Second, she claims that the ALJ failed to consider
as part of his RFC analysis the effect€tdimants morbid obesity. $ee idat 26-28) Third,
Claimantargues that the ALJ's RFC analydisl not properly account fa€laimants neuropathy
in her hands. See idat 28-30) Finally, she believes that the ALJ did not meet the

Commissioner’s burden at stépe of thedisability determination.(See idat 30-32.)



1. The ALJ’s Finding that Claimant’s Alcohol Abuse Precludeda Finding of Disability

The ALJ found thaClaimants alcohol abuse legally precluded a finding of disability,
because Claimant’s alcohol abuse would berdributing factor to the disability decisiofAR
at 127.) Claimantcontends that this finding misconstrues the law and is not supported by
substantiakvidence (SeeOpening Brat23-26.)

A finding is supported by substantial evidence if it is supportétnoye than a scintilla,
but less than a preponderahoéevidence. Gossett v. Bower862 F.2d 802, 804 (10th Cir.
1988) (quotingCampbell v. BowerB22 F.2d 1518, 1521 (10th Cir. 1987Bvidence is
insubstantial wheit is “overwhelmed by other evidence in the record or constitutes mere
conclusion.” Musgrave v. Sullivaro66 F.2d 1371, 1374 (10th Cir. 1992). The Court may not
“reweigh the evidenfeor “substitute itgudgment” for that of the Commissione¥ozefowicz v.
Heckler, 811 F.2d 1352, 1357 (10th Cir. 1987). So long as thewgbistantiabvidence to
support the ALJ’s decision, the decision must stand, even if the Court would have reached a
different result. SeeEllisonv. Sullivan 929 F.2d 534, 536 (10th Cir. 1990).

A claimantcannotqualify as “disabled” if the ALJ finds that the claamt’s alcohol abuse
is “a contributing factor material to the Commissioner’s determination that thedualivs
disabled.” 42 U.S.C. § 423(d)(2)(€)To determine whether alcoholism is a contributing factor
to the disability determination, the ALJ askBetherthe claimant would still qualify as disabled
absent the clanant’s continued alcohol abuskl.; 20 C.F.R. § 404.1535(a)f the answer is

yes,then the alcoholism is not a contributing factmmd the alcoholism does not stop the ALJ

! Even if alcohol is a contributing factor, a claimant can still qualify if the claimaattiéesast 55
years old and blind. 42 U.S.C. § 423(d)(2)(C). Here, Claimant is in her thirties and is not blind.
(SeeOpeningBr. at 7; AR at 375 [listing disabling impairments, but not listing blindness].)
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from finding that the claimant is disable8ee42 U.S.C. § 423(d)(2)(C); 20 C.F.R. 8
404.1535(a). If no, then alcoholism is a contributing factor and the ALJ must find thentlama
not disabled, at least not for the purpose of collecting DIB or SSI bengétl2 U.S.C. §
423(d)(2)(C); 20 C.F.R. § 404.1535(a).

Disentanglinghe effects ofnental impairments from the effects of alcoholism and
substance abuse not always an easy taskhe Commissioner issued guidance to assist:

The most useful evidence thatght be obtained in such cases is that relatirgy to

period when the individual was not using drugs/alcoh@f course, when

evaluating this type of evidence consideration must be given to the length of the
period of abstinence, how recently it occurradd whether there may have been
any increase in the limitations and restrictions imposed by the other mental
impairments since the last period of abstinence.
Salazar v. Barnhart468 F.3d 615, 623 (10th Cir. 2008j, after a thorough analysis, the AL
still cannot disentangle the claimant’s mental impairments from the effects of albolel then
the ALJ must find thatlcohol abuse is not a contributing factduf.

Here,the ALJreasonably concluddidom the evidence and the lahat Claimant’'s
alcohol abuse precluded a finding that she was disabled within the meaning of the Aaty Dur
step three of the disability detemation, the ALJ found that, with her alcohol abiG&imant’s
impairmentanedically equalethe severity of listings in Appendix 1 of the regulationSedAR
at 118.) But because alcohol abuse precludes a finding of disability, the ALJ sedutivéz
connection between her alcohol abuse and her otipairmentgo determine whether hether
impairments would medically equal a listing in Appendix 1 absent her alcohol alSestd. at
118-20.) He found that they would noEe¢ id.at 120.) Subsequently in step fole,

concluded, based upon his examination of the evidence and the opinion of a vocational expert,

that, absent alcohol abuse, Claimant would be able to perform substantial gainfiyl iactihe
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national economy.|d. at 125-27).As a result, the ALJ concluded that Claimant’s alcohol
abuse was a contributing factor to the disability determination, and decidsti¢hats not
disabled within the meaning of the Actd.(at 127). The ALJ’s bgic is sound, and despite the
claimant’s contentions, the court finds no legal error.

Moreover,when Claimant argues that tA& J misconstrued the lavt,appears that the
claimant is, in reality, alleginthatthe effects ofClaimant’s mental impairments cannot be
separated from the effects of t@cohol abuse. SeeOpenirg Br. at 22) Thecourt therefore
construes Claimantallegations that thALJ misapplied to the law as allegations thatAlhd’s
conclusions are unsupported by substantial evideNegerthelessthis court finds that
substantial evidence supports the ALJ’s conclughan dcohol is a contributing factor to the
disability determination Drawing chiefly from Claimant’s own words, the ALJ painstakingly
documentedlaimant’s symptomand alcohol intakever time (SeeAR at 115-16) From this
evidencealone, the ALZXould reasonably associatertainailments with alcohodbuse, and
identify those otheailments that existed with or without alcohol abugéhen Claimant
reported feelings of worthlesess and severe depresslajmantalso reported that she had
been heavily drinking on a daily basidd. (@t 116.) After not drinking for nine days, Claimant
reported that she wawerwhelmed by problems she “avoided” while drinking, like her health.
(Id.) After three weeks of sobriety, she began to consider taking her medicine forrttak me
conditions, ot still expressed feaf doing so. If.) At her next appointment, howevehes
reported feeling much betteevealed that she hathrted taking her medicatiorsgid she was
“glad to be on mesland can notice the differericand mentioned that sheaw even searching

for jobs. (d.) As soon as she started drinking again, however, the depression and poor affect



returned. Id.) She discontinued her medications and reported that she was more depressed.
(Id.) Then,once againfollowing another period of sobriety, she reported feeling better, despite
not taking her medicationsld()

The ALJ then considered the opinion evidefroen Dr. Buban, a psychological expert;
Dr. Malmstrom, a Ph.D; and Dr. Glasco, a state agency psychologicat.efdpert 117.) Dr.
Buban noted, in the ALJ’s words, “brief periods of sobriety, which demonstrated improviement
the claimaris mood and her overall functioning.(ld.) As statedby the ALJ, Dr. Buban
concluded that “when the claimant stopped drinking and was compliant with her medication, her
mental codition and functioning improved,” antthat “if the claimant eliminated alcohol, she
could return to fultime work and her mood would improve(ld.) The ALJ afforded “great
weight” to Dr. Buban’s opinion because he believed her opinion was “consistie the record
as a whole.” (1d.) Dr. Malmstrom reported that Claimant’s depression “may be a combination
of alcohol abuse and chronic diabetes(ld.) The ALJ assigned significant vgdit to Dr.
Malmstrom’s opinion. (Id. at 118.) Dr. Glasco opined that “[i]f the claimaint were to stop
drinking and were able to return to work, [her] condition would be nonsevéig)’ The ALJ
assigned little weigt to Dr. Glasco’s opinion, howevdrecause “the opinions of Dr. Malmstrom
and Dr. Buban are more consistemith the evidence as a whole."(Id.) Thus, espite
Claimant’s contentions, this is not a case where thedkltie psychological experhad trouble
disertanglingthe effects of alcohol abuse from the effecte@fmental impairments.

Claimant citesSalazaras support for her allegatiangSeeOpening Br. at 20 [citing
Salazar 468 F.3dat 623.) In Salazar a court sided with a claimant aftfindingthat the ALJ

lacked substantial evidence to deny that claifsadisabilty benefits on the basis of the



claimant’s alcohol abuseSalazar 468 F.3cat 624. But unlike here, the mental condition ofth
claimantdeteriorateddramatically in the absencé alcohol. Id. In fact, thatclaimant’'smental
condition became so bad during a period of sobriety that she had to be hospitalizédthis
case, thecorrelation is just the oppositeHere, &cording to both expert opinion and the
claimant, Claimat improves during periods of sobrietyeven if Claimant is correct that she
drinks because of her depressi@ee AR at 21), that fact would not negate the substantive
evidence cited by the ALJ that Claimant improves, sometimes quite dramatwh#y, she
abstains from alcohol.

Accordingly, this court concludes that there is substantial evidence to suppoltltke A
findings onClaimants substance abuse.

2. The Role ofClaimant’s Obesityin the ALJ's Residual Functional CapacityAnalysis

Claimantalsocontends that the ALJ did noonsider her obesity and its effeatken
determining heResidualFunctional Gpacity(“RFC”). (SeeOpening Brat26-28.)

Before completing step four of the disability determination, the ALU3t determine the
claimant’s RFC, which is the maste claimant can do in a work setting on a regular and
continuing basis despite the limitations imposed by her impairments. S§& 2696 WL
374184 at *1, 3 When determining the claimant’s RFC, #hkeJ must consider all the relevant
evidence and abf the claimant’s medically determinable impairmerits.at *2. Then, in the
written decision, the ALJ must explain how the evidence supports each of his or her ooaclusi

Id. at *7. Although the ALJ must cite facts to support each conclusioriAltd’'s RFC

2 An “SSR” is a Social Security Administration ruling. These rulings, whicliimaéopinions
and orders published under the authority of the Commissioner of Social Security, arg bmdi
“all components of the Social Security Administration.” 20 C.F.R. § 402.35(b)(1).
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analysis, the ALJ is not required to discuss every bit of evideéB8& 968p, 1996 WL 374184,
at *7; Clifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996)besity is considered a
medically determinable impairmerand an ALJ mustonsiderit and the complications it can
cause whewrwombined with other impairments during the ALJ’'s RFC analysis, even if it does not
rise to the level of a “severe” impairmer8SR 021p, 2002 WL 34686281 at *1,(émphasis
added).

Here, the ALJ considerdgdlaimants obesity when determining her RFEirst, the ALJ
plainly statedn another section of his written decision that he had consi@dasmants obesity
“In assessing other steps of the sequential evaluation prog¢é¢s.at 119 121-25) He cited
SSR 021p (AR at 119), which provides ALJ’s guidance on how to evaluate obesity and includes
a whole paragraph on how to consider obesity in assessing a claimant’'SBEESR 021p,
2002 WL 34686284at *7. Second, he expregstonsideredlaimant’s obesity and obesity
related impairments and functional limitations in the RFC section of his written aediéso
stated that “on physical examination, the claimant was noted to be obese, but wasuite no a
distress. (AR at 123.) The ALJ abnoted Claimant’s diabetes and her testimony about the
limiting effects of her diabetegld. at 122.) He noted the effects of Claimant’s sleep apaee
a doctor’'s recommendation that, to assist with her sleep anpea, she should “kedpdyea
mass. . ..” (d. at 123.)He noted her height, weight, body mass index, and attempts to lose
weight by exercise(ld. at 124.) He also not@batDr. Carson’s physical examination included
an assessment of her physical abilities along with the observatidblaimaant is obese(ld.)

From these observations, and the functional limitations recommended by the three

doctors who examined Claimant, the ALJ constructed an RFC that included, among other



limitations, lifting, carrying, sitting, standing, walkindinabing, stooping, kneeling, crouching,
and crawling limitations(See idat 121, 124-25.Claimant arguethe ALIJmustexpressly
state how Claimant’s “obesity, sleep apnea, and their results” affeetexdpacity to work.
(Opening Br. at 28 But this is not required. The ALJ need omlgnsiderthe claimant’obesity
and “cite facts to support each camibn in the ALJ's RFC analysisSSR 021p, 2002 WL
34686281 at *1, 4 (emphasis addefipR 968p, 1996 WL 374184, at *2, 7. The ALJ need not
discuss every bit of evidenc€lifton, 79 F.3d at 1009-10.

Thus, the court finds th#he ALJappropriately considergdlaimant’s obesity and its
effects inhis RFC analysis.

3. The ALJ’'s Conclusionthat Claimant was Capable & Frequent Handling, Fingering,
and Feeling

Next, Claimantargues that the ALJ’'s RFC analysis did not properly account for
Claimants neuropathy in her handsS€eOpening Brat28-3Q) Specifically, she claims that
the ALJ’s findings that Claimantas capable of “frequenthdling, fingering, and feelirigacks
substantial evidence Sée id).

The ALJ reviewed the record to support his findings on Claimant’s digital dgxt€he
record shows that Dr. CarseraminedClaimantandnotedClaimants neuropathy ira few
fingers acras both hands. As a result, Dr. Carson opined that she could “handle, finger or feel
frequently with each hand.(AR at 124.) The ALJ properly noted thatdmsignedgreat
weight” toDr. Carson’s omion and accurately communicated these functionatditions to the
vocational expert in stegfour and five of the disability determinatiorSeg idat 124, 206
[asking the vocational expert about jobs that might be available for a person whib “coul

frequently handle, finger, and feel . .. ."].)
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Claimantalsoargues that “the claimant’s lack of vibratory and light touch sense in both
her hands was uncontroverted.” (Opening Br. at 29.) This is, however, an inaccurat\sum
of the evidence. Claimant admits that Dr. $ats physical exam “demairated that vibratory
and light touch sense were absent in two fingers on Ms. Reid’s right hand, and the thumb and
two fingers on Ms. Reid’s left hand.1d() A lack of feeling in parts of each hand is not the
same as a “lack of vibratory and light thusensen bothhands’ Hence, Dr. Carson determined
that Claimant couldffequentlyhandle, finger, and feel.” (AR at 124 [emphasis added].)

The ALJ’s finding that Claimant was capable of frequent handling, fingeaimd feeling
is supported by substantive evidence.

4. The ALJ Met the Commissioner’s Burdenof Proof at Step Five

Finally, Claimantargues that the ALJ failed to meet the Commissioner’s burdsapt
five of the ALJ’s disability determination(SeeOpening Brat30-32) Specifically,Claimant
believeshe ALJfailed to properly inquire into discrepancies between the vocational expert’s
testimony andhe guidelines contained in certain authorized publicatidbead. at 31-32.)
Claimant alsdelievesthat the ALJerredby depending on a vocational expert’s experience to
conclude that jobs existed for a per$i@a Claimantwho had to alternatbetween sitting,
standing, and walking.SgeOpening Brat32.)

When an ALJ consults with a vocational expert, the ALJ is required to inquire on the
record about whether the expert’s testimagansistent witlthe Dictionary of Occupational
Titlesand another authorized publicati@elected Charderistics of OccupationsSSR 00-4p,

2000 WL 1898704, at *2. The ALJ is then required to elicit a reasonable explanation for any
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“apparent unresolved conflict” between the vocati@xglert'sopinion and the guidelines
contained in those publication&.

Here, the ALIng his burden and didlhat wadegallyrequired of him. He inquired on
the record about whether the vocational expert’s opinions differed from the aetheoizational
guidelines. $eeAR at 208[“Is your testimony today different from information contained in the
Dictionary of Occupationadlitles?’].) In response, the vocational expert explained, in great
detail, how his opinion took into account factors not considered by the guidelines and how he
based his opinion on his more than thirty years of experience as a vocationaitatioabil
counselor. $ee idat208—-09) The ALJ reasonably relied on this opinion. And, contrary to
Claimant’s arguments, an ALJ may reasonably rely on the opinion of a vocationdl Sqe
SSR00-4p, 2000 WL 1898704t *2.

Thecourt concludes that the ALJ properly inquired on the record about any discrepancies
between the vocational expert’'s opinion and the guidelines listed in the authorized jouislicat

CONCLUSION

Having considered and rejected all four of Claimant’s argumentspthieftdsno error
warranting reversal

Accordingly, it is

ORDERED that the Commissioner’s decision through the Administrative Law Judge is
AFFIRMED.

Dated thi21stday ofAugust, 2015. BY THE COURT:

Eathleen I Tafova
Thited States Magistrate Judge
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