
 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO  
 
Civil Action No. 1:14-cv-02736-RBJ-KMT 
 
ESTATE OF FRANK M. EWING, 
 
 Plaintiff, 
 
vs. 
 
WAYNE EWING FILMS, INC., a 
Colorado corporation, 
 
 Defendant. 
______________________________________________ 
WAYNE EWING FILMS, INC., a 
Colorado corporation, 
 
 Counter-Claimant, 
 
vs. 
 
ESTATE OF FRANK M. EWING, 
 
 Counter-Defendant. 
______________________________________________ 
WAYNE EWING FILMS, INC., a 
Colorado corporation, 
 
 Third-Party Plaintiff, 
 
vs. 
 
JUDITH H. EWING, individually and as 
co-personal representative of the Estate 
of Frank M. Ewing, FRANCES EWING 
TENNERY, individually and as co-personal 
Representative of the Estate of Frank M. Ewing, 
ROBERT W. LANG, an individual, and 
ESTATE OF FRANK M. EWING, 
 
 Third-Party Defendants. 
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STIPULATED PROTECTIVE ORDER 

 
IT IS HEREBY STIPULATED, pursuant to Fed. R. Civ. P. 26(c), by and between the 

parties hereto by their undersigned counsel, and subject to the approval of the Court, that the 

following Stipulated Protective Order (“Protective Order”) shall govern the handling of 

discovery documents and information, which shall consist of documents (as defined in Fed. R. 

Civ. P. 34(a)(1)), including electronically-stored information, depositions, deposition exhibits, 

interrogatory responses, admissions, and any other materials produced, given, or exchanged by 

and among the parties and any non-parties in connection with discovery in this action 

(collectively “Information”), and it is hereby ordered that: 

1. Information designated as “Confidential” shall be used solely for purposes of 

preparation and trial of this action (the “Litigation”) and any related proceeding (inclusive of 

appellate proceedings) and for no other purpose, including without limitation any commercial or 

business purpose, absent the prior written consent of the designating party, or leave of the Court.   

2. The term “Producing Party” shall mean any party or non-party who produces or 

discloses Information in the Litigation.  The term “Receiving Party” shall mean any person to 

whom Information is produced or disclosed in the Litigation.  

3. Information may be designated “Confidential” by any party’s counsel if the 

Information reflects, refers to, or evidences common law and statutory privacy and/or 

confidentiality interests, such as a trade secret or other confidential or proprietary research, 

development, or commercial information within the meaning of Fed. R. Civ. P. 26(c) and 

applicable law, or confidential information belonging to a third party, such as a client of a party.      

4. All documents, electronically stored information, and tangible items designated 

“Confidential” shall include a conspicuous stamp on each page or separate item by the Producing 
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Party of “Confidential.”  The designation shall be made at the time of delivery of the Information 

to the Receiving Party.  Where a Receiving Party designates Information as “Confidential,” the 

Receiving Party will notify the other parties to the Litigation of the designation within twenty-

eight (28) days of receiving the documents.  In that instance, the Receiving Party will also within 

fourteen (14) days re-produce replacement pages of the designated documents with the 

appropriate confidentiality stamp.     

5. “Confidential” designations shall be limited to specific Information that qualifies 

under the appropriate standards.  To the extent it is practical to do so, the designating party must 

designate for protection only those parts of documents or oral or written communications that 

qualify – so that other portions of the documents or communications for which protection is not 

warranted are not swept within the ambit of this Order. 

6. “Confidential” Information, including any summaries or reproductions of the 

Information, shall be inspected or disclosed as follows only to:   

a. Counsel of record and all the attorneys and support personnel of the law 

firms of record in this action and of in-house counsel, who have a need to know and have 

access to “Confidential” Information for purposes of providing services in conducting or 

in connection with this litigation;   

b. The parties and any officer, director, representative or agent of an entity 

party; 

c. Experts retained to testify at trial or consultants retained or engaged by the 

parties in preparation for trial (collectively “Consultants”) and persons in their employ 

who are assisting in the conduct of this Litigation; 

d. The Court and its personnel, including any appellate court; 
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e. Court reporters or stenographic reports or video operators engaged by a 

party for purposes of the Litigation who shall be informed of the terms of the Order and 

agree on the record to comply with same;  

f. Outside photocopying, translation, document management, and exhibit 

preparation, trial services, or other professional vendors the parties engage for purposes 

of the Litigation, provided that an officer or duly authorized representative of the person 

or entity providing such services first signs the “Agreement to Be Bound by Protective 

Order” (Exhibit A) (the “Undertaking”) on behalf of him/herself and/or his/her 

organization and ensures that all others within the organization working on the project 

comply with the terms of this Order; 

g. During or in preparation for their noticed depositions, witnesses in the 

Litigation to whom disclosure is reasonably necessary and who have signed the 

Undertaking.  Pages of transcribed deposition testimony or exhibits to depositions that 

reveal Information designated pursuant to this Protective Order must be separately bound 

by the court reporter and may not be disclosed to anyone except as permitted under this 

Protective Order; and 

h. Persons who either prepared or previously received or had lawful access to 

the Information, provided that preparation or previous receipt of the Information is 

indicated on the Information or is otherwise established in discovery. 

7. Prior to disclosing any “Confidential” Information to any person listed above 

(other than those persons listed in Paragraphs 6(a), (b) and (d)), counsel shall provide such 

person with a copy of this Protective Order and obtain from such person a signed Undertaking 

stating that he or she has read this Protective Order and agrees to be bound by its provisions.  All 
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such signed copies of the Undertaking shall be retained by counsel for the duration of this 

Litigation and shall be subject to in camera review by the Court if good cause for review is 

demonstrated by the party alleging a breach of the Protective Order. 

Notwithstanding the foregoing, this Protective Order shall not (a) prevent any designating 

party from using or disclosing its own “Confidential” Information as it deems appropriate, so 

long as disclosure is made in a manner which is reasonably calculated to maintain the 

confidentiality of the Information, and does not result in the Information becoming public 

knowledge; (b) preclude any party from showing an employee, officer, or Consultant of a 

designating party at a deposition of that employee, officer, or Consultant any information 

provided by the designating party; (c) preclude or limit any party from the lawful use of any 

Information lawfully obtained from a source other than the designating party; or (d) preclude or 

prevent a Receiving Party from disclosing “Confidential” Information to a non-party if the non-

party sent or received, or is referred to or referenced in, the “Confidential” Information.  

8. Before any Information is designated “Confidential” counsel of record for the 

designating party must make a determination, in good faith, that the documents, information, 

and/or other materials are confidential and entitled to protection pursuant to the foregoing, or 

otherwise entitled to protection under Fed. R. Civ. P. 26(c).  

9. Whenever a deposition involves “Confidential” Information, the deposition 

transcript or portions thereof shall be designated as “Confidential” and shall be subject to the 

provisions of this Protective Order.  Such designations shall be made on the record during the 

deposition whenever possible, but a party may designate portions of depositions as 

“Confidential” after transcription, provided that written notice of the designation is given to all 
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counsel of record within twenty-eight (28) days after notice by the court reporter of the 

completion of the transcript. 

10. When filing any documents that contain information designated “Confidential” a 

party shall redact all “Confidential Information” contained in the documents. 

11. Any party may object to the designation of particular “Confidential Information 

by giving written notice to the designating party within twenty-eight (28) days of the receipt of 

the designated Information.  The written notice shall specifically identify the Information to 

which the objection is made.  If the parties cannot resolve the objection within fourteen (14) days 

after notice is received, the non-designating party may file an appropriate motion requesting that 

the Court determine whether the disputed Information should be subject to the terms of this 

Protective Order.  The burden in such an application to the Court is on the designating party to 

demonstrate good cause why the Information is properly designated as “Confidential.”  If such a 

motion is filed, the disputed Information shall be treated as “Confidential” under the terms of this 

Protective Order until the Court rules on the motion.  If the non-designating party(s) fails to file 

such a motion, the disputed Information shall retain its designation as “Confidential” and shall be 

treated as “Confidential” in accordance with this Protective Order.   

12. If at any time prior to the trial of this action a party realizes that previously 

undesignated Information should be designated as “Confidential,” the party may so designate by 

advising all other parties in writing.  The designated Information will thereafter be treated as 

“Confidential” pursuant to this Protective Order.  Upon receipt of such designation in writing, 

each party shall take reasonable and appropriate action to notify any and all recipients of such 

Information regarding its protected status, and shall retrieve the newly designated Information 

from any person who is not permitted by this Protective Order to have such Information. 
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13. If any party or non-party inadvertently produces or provides Information that it 

believes is subject to a claim of attorney-client communication, attorney work product, or any 

other legally-recognized privilege, the Producing Party may give written notice to the Receiving 

Party(s) that the Information is subject to a claim of privilege and request that the Information be 

returned to the Producing Party.  The Receiving Party(s) shall return the Information to the 

Producing Party, and/or confirm in writing destruction (or, for outside counsel, confidential, 

attorneys’ eyes only archiving removing the Information from further review or use in the 

litigation) of all electronic or paper copies of the Information, within seven (7) days.  The return 

of the Information by the Receiving Party(s) shall not constitute an admission or concession, or 

permit any inference, that the Information is properly subject to a claim of privilege.  If the 

Receiving Party(s) returning such Information do not agree with the privilege designation, the 

Receiving Party(s) must notify the Producing Party in writing within seven (7) days of returning 

the Information to the Producing Party, setting forth the reason for its belief that the Information 

is not privileged, and the parties shall meet and confer regarding the dispute within three (3) days 

of the notification.  If the dispute cannot be resolved between the parties, the Producing Party 

shall move the Court, within fourteen (14) days of the completion of such meet-and-confer 

efforts, to rule on the Information’s status and shall produce a copy of the Information to the 

Court for in camera inspection.  No waiver shall be deemed to have occurred pending the 

Court’s ruling on the Receiving Party’s motion.     

14. If “Confidential” Information is disclosed to any person other than in a manner 

authorized by this Protective Order, the party or person responsible for the disclosure shall, upon 

discovery, immediately inform the designating party, and shall work in good faith to retrieve the 

Information.  This paragraph shall not limit the rights and remedies of the designating party. 
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15. This Protective Order shall not prevent any Producing Party or Receiving Party 

from applying to the Court for further or other protective orders or for modification of this 

Protective Order, or from agreeing to modification of this Protective Order, provided, however, 

that the modification will not harm the rights and interests of designating parties and will not be 

made merely to accommodate an intervenor’s desire to inspect protected documents or testimony 

or Information.  Any agreed to modification shall be in writing, and signed by counsel on behalf 

of the parties. 

16. In the event additional parties join or are joined in this action, or additional or 

different counsel enter an appearance, they shall also be subject to the terms of this Protective 

Order.  

17. Within fifty-six (56) days after the final termination of the Litigation, including 

all appeals, unless other arrangements are agreed upon, each document and all copies thereof 

which that have been designated as “Confidential” shall be returned to the party that designated 

it as such, or the parties may elect to destroy “Confidential” documents.  Where the parties agree 

to destroy “Confidential” Information, the Receiving Party destroying such Information shall 

provide the Producing Party with an affidavit confirming the destruction.  However, each law 

firm representing a party or a deponent may retain one copy of all court pleadings and briefs 

containing “Confidential”  Information, one copy of all deposition, hearing, and/or trial 

transcripts containing the Information, and copies of documents incorporating or referring to the 

Information which are inextricably intermingled with the work product of that party’s counsel.  

All documents retained by counsel shall remain subject to this Protective Order.  The Court shall 

retain jurisdiction to enforce this Protective Order after the termination of the Litigation. 
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18. If a non-designating party or Consultant in possession of Confidential Information 

receives a subpoena from a non-party to the Litigation seeking production or other disclosure of 

the Information, written notice shall be given to counsel for the Producing Party by the earlier of 

seven (7) days after such receipt or seven (7) days before response to the subpoena is due, 

identifying the Information sought and providing the Producing Party a copy of the subpoena.  

Where possible, at least seven (7) days’ notice before production or other disclosure shall be 

given.  In no event, absent Court order, shall production or disclosure be made before notice is 

given.  This Protective Order shall not be construed as requiring the non-designating party to 

seek relief from the subpoena or to challenge or appeal any order of a court of competent 

jurisdiction requiring production of the Information at issue. 

19. The fact of designation of any Information by any party as “Confidential” shall 

not be deemed an admission for purposes of this litigation, and shall not constitute admissible 

evidence at trial. 

20. This Protective Order may be modified by the Court at any time for good cause 

shown following notice to all parties and an opportunity for them to be heard. 

DATED:  June 30, 2015. 

BY THE COURT  

 
_____________________________________ 
R. Brooke Jackson 
United States District Judge 
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APPROVED AND SUBMITTED BY: 
 
 
/s/ Steven W. Moore          
Dawn McDermott Amos 
Steven W. Moore     
Constangy Brooks Smith & Prophete, LLP    
            
ATTORNEYS FOR PLAINTIFF/COUNTER  
DEFENDANT ESTATE OF FRANK M. EWING 
AND THIRD-PARTY DEFENDANTS FRANCES 
EWING TENNERY AND JUDITH H. EWING, 
 
 
 
/s/ Marcy Railsback          
Marcy Railsback, Of Counsel 
David A. Bovino 
Law Offices of Bovino & Associates     
              
ATTORNEYS FOR DEFENDANT/ 
COUNTERCLAIMANT/THIRD-PARTY 
PLAINTIFF WAYNE EWING FILMS, INC. 
 
 
 
/s/ Clarissa M. Collier          
Craig E. Stewart     
Clarissa M. Collier     
Holland & Hart LLP      
            
ATTORNEYS FOR THIRD-PARTY DEFENDANT 
ROBERT W. LANG   
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EXHIBIT A 
UNDERTAKING 

 
 
 I, _________________________, under penalty of  perjury, state that: 
 
1. My address is ______________________________________________________ 
_____________________________________________________________________________. 
 
2. My present employer is ______________________________________________, and 
the address of my employer is__________________________________________________. 
 
3. My present occupation or job description is ______________________________ 
_____________________________________________________________________________. 
 
4. I have received a copy of the Stipulated Protective Order in this case (Civil Action No. 
1:14-cv-02736-RBJ-KMT), signed by the United States District Judge. 
 
5. I have carefully read and understand the provisions of the Stipulated Protective Order, 
will comply with all of its provisions, will hold in confidence and not disclose to anyone not 
qualified under the Stipulated Protective Order any designated information or any words, 
substances, summaries, abstracts or indices of designated information disclosed to me, and will 
return all designated information and summaries, abstracts or indices thereof, and copies thereof, 
which come into my possession, and documents or things which I have prepared relating thereto, 
to counsel for the Party by whom I am retained. 
 
      ____________________________________ 
      NAME:   
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