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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 14¢v-02857RBJMJIW
BRIAN HICKS,

Plaintiff,
V.
SPRINT NEXTEL CORPORATION
SPRINT NEXTEL COMPANY, LP,
SPRINT COMMUNICATIONS COMPANY, L.P., and
SPRINT SPECTRUM, L.P.,

Defendants.

ORDER

This matter is before the Court on defendants’ Motion to Dismiss [ECF No. 46]. The
motion has been fully briefed by the parties and is ripe for review. For the reasarssdd in
this Order, defendants’ motion is granted.

l. FACTS

Thiscivil case arises out of a murder conviction. ECF Nal.2®aintiff Brian Hicks
argues that defendants (collectively “Sprirféljled to comply with the Stored Communications
Act (SCA) by preserving and disclosing cell towecards that would have proved his innocence
at trial. I1d. Mr. Hicks alleges the followingmeline of events

¢ November 2006Becembel006: Mr. Hicks was incarcerated at the Denver

County Jail. There was a pending criminal casénaglim in which Kalonann
Clark was prepared to testify for the prosecutitth.at T 3.
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December 6, 2006: Two masked gunmen kicked in the door of Ms. Clark’s home
demanding money and drugs. The men ultimately shot and killed Ms.aftiark
she attempted to fledd. at 5.

November2007:Denver Police Department (DPD) Homicide Detective Joel
Humphrey contacted Sprint requesting preservation of call detail records and cell
tower records for cell phones registered to Willie Clarkrelated to Ms.

Kaloniann Clark) and Shun Birch, suspects in the homididleat 9.

January 4, 2008: the DPD obtained a warrant fostispectstell tower records
which was served upon Sprind. at | 45.

January2008:The Denver District Attorney’s Office brought the case before a
grand jury. Id. at T 8. The government’s theory of the case was that while Mr.
Hicks was incarcerated at the Denver County Jail, he solicite@lisirk andMr.
Birch to murder Ms. Clark in order to prevent her from testifying against ldm.
at 1 3. Thegovernment alleged that Mr. Hicks made numerous calls from jalil
containing coded messages instructing Mr. Clark and Mr. Birch to murder Ms.
Clark. Id. at 1 4.

January2008: Sprint sent a lett¢2008 Letterfo Detective Humphrey
confirming that it had provided tH2PD with the requested cell tower records.
Id. at 1 19.

March 2008: Detective Humphrey testified before the grand jury. He claimed that
Sprint had not providethe DPD with the cell tower records. He had been
informed that in 200 Sprint réained cell record®r two months.Id. at 1 10,

18. The discrepancies between the 2008 Letter and Detective Humphrey’s
testimay led Mr. Hicks and hisounselo conclude that Detective Humphrey
received the cell tower records but did not disclose them to the defdnaef

20.

January 31, 2011: Sprint representative Kerri Scarbo testified for the prosecution
during Mr. Hicks’ trial. She testifiethat the 2008 Letter was incorrect because
Sprintneverprovidedthe DPD with the celrecords it regested.ld. at | 24 27.
She claimed that the cell reconstsuld have been purged from Sprint’s database
by thetime the DPD served its warrant. at § 28. With respect to Sprint’s
retentionof cell recordsMs. Scarbo testified to the following tac

0 (1) in 2006 Sprint retained cell records for 60 ddys,

0 (2)in 2007 Sprint started retainiegll records for 18 month#d. at 1

37-38; and



o (3) following the policy change in 2007, Sprint could not go back and get
records that had already bgaurged but records thatemainedn the
systemwere kept for 18 monthsg. at  37.

e February 4, 2011: The jury found Mr. Hicks guilty on all counts charged in the
indictment for MsClark’s murder.Id. at T 33.

e Winter 2013: Mr. Hicks’ appellate counsel provided him with copies of the entire
trial record, including transcripts of Ms. Scarbo’s testimony. After regttie
record and studying the law, Mr. Hicks began to suspect that Ms. Scarbo testified
falsely regarding Sprint’'s data retention polécie order to conceal Sprint's
failure to comply with the SCAId. at 1 3536.
e October 20, 2014: Mr. HickBled his Complaint. ECF No. 1.
The essence of Mr. Hiskclaim is that Sprintailed to preserve and produkk. Clark
andMr. Birch’s cell phae records as mandated by 18 U.S.C. 88 @j(3(a)and(f)(1). ECF
No. 204 at 2327. Sprint move® dismiss arguing that (1) Mr. Hickslaim istime-barred; (2)
the SCA does not provide a cause of action for a provider’s failure to retaid paky’s
records; and (3) Mr. Hickisils to allege a violation of the SCA.
. STANDARD OF REVIEW
To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schnejd&33
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atlantic Corp. v. TwombJyp50 U.S. 544, 570
(2007)). A plausible claim is a claim that “allows the court to draw the reagonédalence that
the defendant is liable for the misconduct allegefshcroft v. Igbal556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRiobbins v. Wilkie300 F.3d 1208, 1210 (10th

Cir. 2002), purely conclusory allegations are not entitled to be presumeltjbale556 U.S. at

681. However, so long as the plaintiff offers sufficient factual allegasiods that the right to
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relief is raised above the speculative level, he has metrgmshtiid pleading standar&ee, e.g.,
Twombly 550 U.S. at 556.

A defendant may raise an affirmative defemsa Rule 12(b)(6) motion[i]f the defense
appears plainly on ehface of the complaint itself.L.ee v. Rockivountain UFCW Unions &
Emp’rsTrug Pension Plan13 F.3d 405 (10th Cir. 1993) (internal quotations and citations
omitted). Therefore, even though Statute of limitations bar is an affirmative defense, it may be
resolved on a Rule 12(b)(6) motion to dismiss ‘when the dates givendortip@aint make clear
that the right sued upon has been extinguishel@ddloff-Francis v. Wyoming Med. Ctr., Inc.

524 F. App'x 411, 413 (10th Cir. 2013) (quotisigirich v. McCulloch Propsinc.,627 F.2d
1036, 1041 n.4 (10th Cir.1980)).

When a case involves a pro se party, courts will “review his pleadings and other papers
liberally and hold them to a less stringent standard than those drafted by attoiragkwiell v.

U.S. Governmend72 F.3d 1242, 1243 (10th Cir. 2007). Howeiltas, not “the poper function
of the district court to assume the role of advocate for the pro se litigdal.¥,. Bellmon 935
F.2d 1106, 1110 (10th Cir. 1991). A broad reading of a pro se plaintiff's pleadings “does not
relieve the plaintiff of the burden of allegirsufficient facts on which a recognized legal claim
could be based . . . conclusory allegations without supporting factual averments ai@ensuff
to state a claim on which relief can be basdd.” Pro se parties must “follow the same rules of

procedure that govern other litigants\ielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994).



1. ANALYSIS

l. Statute of Limitations.

First, some procedural history is pertinent here. Upon reviewing Mr. Hicks’ Caryplai
Magistrate Judg&ordon P Gallagher detenined thatMr. Hicks’ SCA claim was untimely and
orderedhim to show cause as to why his action should not be dismissed as time-barred. ECF
No. 16. Mr. Hicks filed a response to the order to show cause and moved to amend his
complaint. ECF Nos. 19, 2M@espite Mr. Hicks'efforts, Judgé.ewis T.Babcock dismissed
this case after determining that Mr. Hicks’ claim was untimely. ECF No. 21. igksH
subsequently filed a Motion for Reconsideration. ECF No. 23. Upon reconsideration, Judge
Babcock granted Mr. Hicks’ motion and vacated the order of dismissal concluding thadithe c
should not have raised and considered the statute of limitations dsfensgonte ECF No. 28.
Sprintnow move for dismissal asserting in part that Mr. Hicks’ clainursimely. ECF No. 46.
Although Mr. Hicks’ motion to amend his complaint was initially denied as moot due to Judge
Babcock’s dismissal of the case, because Judge Babcock subsequently granted Mr. Hicks’
motion for reconsideration and vacated the order ofidisal, both parties treat Mr. Hicks’
Second Amended Complaint as the operative compl&e¢ECF Nos. 20-1, 46, 49.

Mr. Hicks brings this actiopro sealleging thatSprint failed to comply with the SCA.

18 U.S.C. 88 270%t seq.ECF No. 20-1 at 2123. Specifically, he claims th&print violated
Sections 2703(c)(1)(a) and (f)(1) of the SCA by failing to preserve and produce ttoaveell
records after receiving a demafiod preservatiomnd warrant for the records fraime DPD
ECF No. 20-1 at 2123. Section 2703(f)(1) states that a service provider “shall take all

necessary steps to preserve records and other evidence in its possession pendiagtheiszu



court order or other processld. Additionally, Section 2703(c)(1)(a) states thagovernmental
entity may require a service provider to disclose records pertaining ttoaeusvhen the
governmatal entity obtains a warrant.

Under the SCA, “[a] civil action . . . may not be commenced later than two yearthafter
date upon which the claimant first discovered or had a reasonable opportunity verdikeo
violation.” 18 U.S.C. § 2707(f). This statute of limitations “do[es] not require hleatlaimant
have actual knowledge of the violationVMladdalena v. TooleNo. 2:13€V-4873-ODW, 2013
WL 5491869, at *4 (C.D. Cal. 2013). Rather, it “demands only that the claimant have had a
reasonable notice to discover the violatiotd’

Mr. Hicks filed his @mplaint on October 20, 2014. ECF No. 1. Thereforeyder for
his claim to beimely, Mr. Hicks could not have had a “reasonable opportunity to discover” the
alleged violation prior to October 20, 2012—two years before he brought this. a8pant
claims that Mr. Hickslid have such an opportunity prior to October 20, 2012, and therefore, by
the time he filed his @Gmplaint, the statute of limitations had run. ECF No. 46 at 4. Mr. Hicks
relies on three doctrinesequitable estoppel, the discovery rule, and equitable tolling—to
support his argumetat his claim is timely. ECF Nd9. For the reasons discussed below, the
Court finds that Mr. Hicks’ SCA clains barred by the statute of limitations.

Mr. Hicks first argues that Sprint should be equitably estopped from assertatgta sf
limitations defense. ECF No. 49 at 5disagree. “Equitable estoppel arises where the parties
recognize the basis for suit, but the wrongdoer prevails upon the other to forgo enforcing his
right until the statutory time has lapsedildrich, 627 F.2d at 1043 n.7. Mr. Hicks alleges no

facts hatestablish that he recognized the basis for his suit before the statute of limitations



expired, but that Sprint prevailed upon him to forgo filing suit. Thus, his clag®ndd warrant
an application of equitable estoppel.

Second, Mr. Hicks contendsdt the SCA'’s statute of limitationsdorporates the
“discovery rule” rendering his suit timely. ECF No. 49 at 17. The Court need not decide
whether the “discovery rule” appliés Mr. Hicks’ SCA claimbecause under the plain language
of 18 U.S.C. § 2707(f), which requires only that the plaintiff have had a reasonable opportunity
to discover the violation, hidaim is untimely.

Considering the dates given in Mr. Hicks’ Complaint, the Court finds that Mr. Hicks ha
“reasonable opportunity to digeer” the alleged SCA violation on January 31, 2011. According
to Mr. Hicks, the DPD contacted Sprint requesting preservatir.o€lark andvr. Birch’s
cell records in Novemb&007. ECF No. 20-at § 9. On January 4, 2008e DPDserved a
warrant upon Sprirfor thesamerecords.Id. at § 45. Sometime prior tdMr. Hicks’ trial, he and
his defense counsebntacted Sprint andexetold that Sprint retained cell towegcords for 18
to 24 months.Id. at § 18. Sprint further advised defense counsel teat&to 24 month
retention policy had always been in effetd. at § 19. This information would hausicatel to
Mr. Hicksthat Sprint had the recordsits possessiowhen it received the requdet
preservatiorand warrant from the DPD. Additionally, in the 2008 Le8print claimed that it
had provided the records to the DPD, which led Mr. Hicks and his defense counsel to conclude
that the DPD received the records but failed to disclose thé¢ne defenseld. at 9 19-20.

However, on January 31, 2011, Sprint representative Kerri Scarbo testified thatsiprin
not provide the DPD with the recordkl. at § 24. Sheclaimedthat the cell records from the

night of Ms. Clark’s murder would have been purged from Sprint's database toypé¢hibe



DPD served its warrantd. at § 28. Ms. Scarbo stated that in 2006, the year of Ms. Clark’s

murder, Sprint was only retaining cell tower records for 60 dalslt was not until 2007 that

Sprint started retaining its records for 18 montias.at Y 37-38. Further, following the 2007

policy change, Sprint was unable to go back and get records that had already been purged, but

records that remained in the system were kept for 18 moldhat § 37. Because Ms. Scarbo

did not have a copy of Sprint’s data retention policy on hand, she was ordered to forward a copy

of the policy to the court upon returning to her office the next tthyat  30. However, she

failed to do so.ld. The court followed up with Ms. Scarbo and ultimately obtas@te

documents from herld. at § 31. However, the materials she provided to the omue

unrelated t&print’s data retention policyld. Mr. Hicks moved to postpone the trial to further

investigate the policy, but his motion was deni&tl.at § 32. The following day the jury found

Mr. Hicks guilty on all counts charged in the indictment for Ms. Clark’s muriterat  33.
Sometime in the winter of 2013, Mr. Hicks’ appellate counsel “provided him witlesopi

of the entire trial record, including tracripts of Ms. Scarbo’s testimonyld. at  35. After

comparing Ms. Scarbo’s testimony “with oher [sic] facts in the record” and reseafchil site

location law,” Mr. Hicks began to suspect that Ms. Scarbo had testified falsely tiieptato

conceal Sprint’s failure to comply with the SCAl. Mr. Hicks realized that it was quite

possible that Sprint possessed the records in question when the DPD requested them i

November of 20071d. at I 38. His theory is as follows: The murder took place on December 6,

2006. Id. If Sprint was retaining its records for 60 days in 2006, the records would have been

retained until February 3, 200Td. And if the retention policy was extended from 60 days to 18

months in January or the beginning of February of 2007, the records would have been in Sprint’s



possession in November of 20@%en it received the request for preservation from the .DBD
Thus, Mr. Hicks claims that Sprint pwad the records after receiving tteguesfor preservation
and warrahfrom the DPD in violation of the SCA.

As thesefacts showi,tiis apparent from the face of the Complaint that Mr. Hicksehad
reasonablepportunityto discover Sprints’ alleged failure to preserve and disclose the cell tower
records when he heard caofing testimony regarding Sprint’s retention polabyring his
murdertrial. On January 31, 2011, Ms. Scarbo testified regar8print’'sretention policies in
2006 and 2007. Although she testified that Sprint had not producedlthecords for the BD
because the recortiadalreadybeenpurged, her testimony regarding the retention pesic
indicated that Sprint possessed the records when it received the fegpesservatiorand
warrant from the PD. Thus, Mr. Hicks’ SCA claimess on discrepancies in Ms. Scarbo’s
testimony.

Mr. Hicks argueshathis claim istimely becausée did not discover the facts underlying
the alleged violation until after he reviewed the trial record at some point doengnter of
2013; however, th8CA “do[es]not require that the claimant have actual knowledge of the
violation.” Maddalena 2013 WL 5491869, at *4. Furthermore, Mr. Hickiimthathe
needed to compare Ms. Scarbo’s testimony to “other facts on the record” to dibeoS&A
violationis ungersuasive. Mr. Hicks’ reference to “other facts on the record” is too vague and
conclusory to be presumed truigibal, 556 U.S. at 681 (purely conclusory allegations are not
entitled to be presumed tiueAnd Mr. Hicks gives no indication that the “ottfacts on the

record” were unavailable to him during his January 2011 trial.



Finally, Mr. Hicks argues that the statute of limitations should be equitaldg tdECF
No. 49 at 15-17. | disagree. “[E]quitable tolling is appropriate only in rare and excéptiona
circumstances.’Everplay Installation Inc. v. Guindpd71 F. App'x 812, 817 (10th Cir. 2012)
(quotingSigala v. Bravop56 F.3d 1125, 1128 (10th Cir.2011)). “Generally, courts have tolled
the statug of limitation when plaintiffsfailure to file their claims within the statutory ped is
excused by the defendant’s miscondu@léxander v. Oklahom&91 F.3d 1155, 1161 (10th
Cir. 2004). Here, Mr. Hicks asserts that Sprint’s miscondudbts. Scarbo’s failure to produce
Sprint’s retention poligz—prevented him from discovering Sprint's SCA violation within the
limitations period. ECF No. 49 at 8. He recognizes, however, that he “later disceveleace
from the trial record that suggested Ms. Scarbo’s testimony was false aasgptimt failel to
comply with the SCA'’s retention provisions[.]d. As stated above, Mr. Hicks had a
“reasonable opportunity to discover” the discrepancies in Ms. Scarbo’sdegtimich now
form the basis for his SCA claim on January 31, 20dring his murder tal. Although Mr.
Hicks would have benefitted from receiving a copy of Sprint’s retention policy, he had a
reasonable opportunity to discover the violation through other means.

In sum,Mr. Hicks’ SCAclaim isuntimely. Osmissal is appropriate becauseKimg to
“the dates given in the complaint” it is clear that “the right sued upon haslk#éeguished.”
RadlofffFrancis 524 F. App'x at 413. Therefore, the Court need not address wiiett®&CA
provides a cause of action for a providdailure to retain a third party’s records whetheiMr.

Hicks Complaintfails to allege a violation of the SCA.
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ORDER
For the reasons described above, defendants’ motion to dismiss [ECF No. 46] is

GRANTED.

DATED this 15th day ofMarch, 2016.

BY THE COURT:

Babspatorn

R. Brooke Jackson
United States District Judge
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