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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-03248-MEH
MAURICE AMBROSE GAYE,
Plaintiff,
V.
CAROLYN COLVIN, Acting Commissioner of the Social Security Administration,

Defendant.

ORDER

Michael E. Hegarty, United States Magistrate Judge

Plaintiff, Maurice Ambrose Gaye, appeals friiva Social Security Administration (“SSA”)
Commissioner’s final decision denying his applicatfor disability insurance benefits (“DIB”),
filed pursuant to Title Il of the Social Securitégt, 42 U.S.C. 88 401-433, and his application for
supplemental security income benefits (“SSlilgd pursuant to Title XVI of the Social Security
Act, 42 U.S.C. 88 1381-1383c. Jurisdiction isger under 42 U.S.C. § 405(g). The parties have
not requested oral argument, and the Court findsutld not materially assist in its determination
of this appeal. After consideration of the patigriefs and the administrative record, the Court

affirms in part and reverses in part the Ad decision and remands the Commissioner’s final drder.

The parties consented to this Court’s jurisdiction pursuant to 28 U.S.C. § 636(c) and
D.C. Colo. LCivR 72.2. Docket #17.
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BACKGROUND

Procedural History

Plaintiff seeks judicial review of the Comssioner’s decision denying his applications for
DIB and SSI benefits filed on January 21, 2011R [ 7-229] After the applications were initially
denied on July 5, 2011 [AR 115-118], an Administ#&a Law Judge (“ALJ”) scheduled a hearing
upon the Plaintiff's request for January 7, 201R[B6-69]. After receiving testimony from the
Plaintiff, the ALJ determined that he requirecbasultative examination, so continued the hearing
pending such exam. [AR 67] Thereafter, the Plaintiff and a vocational expert testified at the
continued hearing on May 20, 2013. [AR 70-92]eT&LJ issued a written ruling on June 3, 2013
finding Plaintiff was not disabled since Septen17, 2010, because considering Plaintiff's age,
education, work experience and residual functicaphcity, there were jobs existing in significant
numbers in the national economy that Plaintdfild perform. [AR 14-35] The SSA Appeals
Council subsequently denied Plaintiff's administrative request for review of the ALJ’s
determination, making the SSA Commissioner’s ddmal for the purpose of judicial review [AR
1-4]. See20 C.F.R. § 416.1481. Plaintiff tety filed his complaint with this Court seeking review
of the ALJ/Commissioner’s final decision.
Il. Plaintiff's Alleged Conditions

Plaintiff was born on March 4, 1976; he was 34 gedd when he filed his applications for
DIB and SSI benefits in January 2011. [AR 217-2Z3Rintiff claims he became disabled on
September 17, 2010 and reported that he was linmtied ability to work by “back problems, feet

problems, [and] head injury.” [AR 273]



With respect to Plaintiff's back problems, the record reflects he had a work-related back
injury on September 17, 2010, the date listethasonset of his disability. [AR 371] An MRI of
Plaintiff's back on October 11, 2010 revealed a “[sJewight lateral recess stenosis at L5-S1 owing
to aninferiorly migrated right central disc exdron contributing to probablight S1 radiculopathy.

Both L5-S1 neuroforamina are also moderately narrowed.” [AR 335] On October 13, 2010,
Plaintiff's worker’'s compensation physician, P&@gden, M.D., referred him to a spine specialist,
Gary Ghiselli, M.D., who, on October 21, 2010, assessed Plaintiff with a “right-sided L5-S1
extruded disc fragment [and] right S1 radapdthy” and recommended Plaintiff undergo a “right
L5-S1 microdisectomy.” [AR 429-430] Plaintdginderwent the procedure with no complications
on November 24, 2010 [AR 472-473] and his leg jp@iproved, but he still had pain in his lower
back. [AR 348]

After months of no improvement with mediaatior physical therapy, Plaintiff presented for
a “impairment assessment” on Mart4, 2011 at which John AschbergdrD. determined Plaintiff
was “at maximum medical improvement,” primarily doenis lower back pain, failure to progress
in therapy, ineligibility for further surgical intervieon, and lack of interest in medication to control
nerve irritation. [AR 416-417] Ata “recheck” apptnent with Dr. Ogden, Plaintiff expressed his
preference for “no further intervention” and stéteid previous job had been difficult with his foot
problems even before the back injury.” [AR 394}he following week, Plaintiff declined Dr.
Ogden’s suggestions for further efforts to alleviate the pain, but asked for additional narcotic
medications. [AR 393] Dr. Ogdeastricted Plaintiff “permanentiyto “light work duty,” lift 10

pounds frequently, 20 pounds occasionally,” and “position changes as neétlgd.”



Plaintiff presented to Stuart L. Kutz, Jrh.B., for a mental status examination on May 2,
2011, at which he reported to Dr. Kutz that irmbout 2000, he was assaulted so severely that he
was “left for dead,” suffered a coma for several végakd required surgery to repair a skull fracture
and foot problems resulting from frostbite. [AR 4837] Plaintiff also repded that he attempted
suicide in 2010 [AR 432]; however, the records fritvat incident on January 16, 2010 indicate the
Plaintiff denied suicidal ideation, but “drankbgers” and “did something stupid” by taking an
overdose of aspirin and naproxyn. [AR 380]

After a thorough mental examination and intelhge test, Dr. Kutz diagnosed Plaintiff with
mood disorder, nos, and post-traumatic stress disorder, mild to moderate, and assessed a Global

Assessment of Functioning (GAF) score of 6fAR 436-437]

’In Keyes-Zachary v. Astru695 F.3d 1156, 1162 n.1 (10th Cir. 2012), the Tenth Circuit
describes the GAF as follows:
The GAF is a 100-point scale divided into ten numerical ranges, which permits clinicians to
assign a single ranged score to a person’s psychological, social, and occupational functioning.
SeeAmerican Psychiatric Ass’n, Diagnostic agthtistical Manual of Mental Disorders 32, 34
(Text Revision 4th ed. 2000). GAF scores situated along the following “hypothetical
continuum of mental health [and] illness™:
* 91-100: “Superior functioning in a wide range of activities, life’'s problems never seem to get
out of hand, is sought out by others because of his or her many positive qualities. No symptoms.”
» 81-90: “Absent or minimal symptoms (e.g., mild anxiety before an exam), good functioning in
all areas, interested and involved in a wide range of activities, socially effective, generally
satisfied with life, no more than everyday problems or concerns (e.g., an occasional argument
with family members).”
» 71-80: “If symptoms are present, they are transient and expectable reactions to psychosocial
stressors (e.g., difficulty concentrating after family argument); no more than slight impairment in
social, occupational, or school functioning (e.g., temporarily falling behind in schoolwork).”
* 61-70: “Some mild symptoms (e.g., depressed mood and mild insomnia), OR some difficulty
in social, occupational, or school functioning (e.g., occasional truancy, or theft within the
household), but generally functioning pretty well, has some meaningful interpersonal
relationships.”
» 51-60: “Moderate symptoms (e.g., flat affect and circumstantial speech, occasional panic
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The next record, dated more than a year later on June 13, 2012, is a “Transport Health
Summary Form” from Aurora City Jail reflectingaiitiff's transport to Arapahoe County Jail and
his reports of medical problems as “arthritisida’drug abuse.” [AR 496] The next day, for his
initial screening at Arapahoe County, Plaintifboeted he had never attempted to commit suicide
and he had no health problems, except “surgéoieserve damage both feet” and “r[ligh]t jaw
swollen.” [AR 495]

Plaintiff presented next to Denver Health Medical Center on September 30, 2012 after a
potential suicide attempt by hanging. [AR 449-453dweer, Plaintiff reported that he had drunk
10 beers and 2 “shots” of alcohol, “did not waatdie,” and performed the attempt with his

girlfriend watching because he “wanted her diten” [AR 448, 453] Plainff was discharged the

attacks) OR moderate difficulty in sociataupational, or school functioning (e.qg., few friends,
conflicts with peers or co-workers).”

» 41-50: “Serious symptoms (e.g., suicidal ideation, severe obsessional rituals, frequent
shoplifting) OR any serious impairment in social, occupational, or school functioning (e.g., no
friends, unable to keep a job).”

» 31-40: “Some impairment in reality testing or communication (e.g., speech is at times illogical,
obscure, or irrelevant) OR major impairment in several areas, such as work or school, family
relations, judgment, thinking, or mood (e.g., depressed man avoids friends, neglects family, and
is unable to work; child beats up younger children, is defiant at home, and is failing at school).”
» 21-30: “Behavior is considerably influenced by delusions or hallucinations OR serious
impairment in communication or judgment (e.g., sometimes incoherent, acts grossly
inappropriately, suicidal preoccupation) OR inability to function in almost all areas (e.g., stays in
bed all day; no job, home, or friends).”

» 11-20: “Some danger of hurting self or others (e.g., suicide attempts without clear expectation
of death; frequently violent; manic excitement) OR occasionally fails to maintain minimal
personal hygiene (e.g., smears feces) OR gross impairment in communication (e.g., largely
incoherent or mute).”

» 1-10: “Persistent danger of severely hugeifjor others (e.g., recurrent violence) OR

persistent inability to maintain minimal personal hygiene OR serious suicidal act with clear
expectation of death.”

* 0: “Inadequate information.”



next day with a diagnosis of major depressive disorder, severe, generalized anxiety disorder,
cannabis abuse, and alcohol abuse, andssdean GAF of 50. [AR 445] The doctor, Abraham
Nussbaum, noted that Plaintiftl@bited no signs of psychotic digter, he affirmatively declined
additional treatment for depression, and he repditegleasure at failing to complete the suicide
attempt citing his “employment, his strong desireravide for his familyhis religious faith, and
his sense he could lose more if he were to attempt suicide again.” [AR 446]

At the ALJ’s request, Plaintiff presentedReter Weingarten, M.D. on January 23, 2013 for
a consultative physical examination. [AR 502-503] mi#ireported to Dr. Weingarten that he had
not worked since his back injury in 2010 and keantinued “severe low back pain” and “constant
pain” in his feet following surgery for frostbite in 2004d.] Dr. Weingarten noted that Plaintiff
denied all other health problems and was weam@ankle bracelet because of a driving offense.”
[1d.] After an examination, Dr. Weingarten conclddéat Plaintiff could lift and carry up to 20
pounds frequently and up to 50 pounds occasionadiytd sit for eight hours, but stand and walk
for only one hour at a time; had no limitations with the use of his hands and could operate foot
controls frequently; could not perform postural activities such as climbing, balancing, crouching and
crawling; could not work at unprotected heightstave mechanical parts, but could operate a
motor vehicle occasionally; and could perform basitivities like shop, prepare a meal, travel, use
public transportation, and care for personal hygiene. [AR 504-509]
lll.  Hearing Testimony

At the initial hearing on January 7, 2013, thaiRiff, his counsel, and vocational expert

Ashley Bryers appeared. [AR 36-69] The Plaintf$tified that in April and June/July of 2012, he



worked part-time for Steve Knuth Construction dsleaner”; he also worked a total of 30 days in
2012 for Temporary Services as a “sweeper’glaeived worker’'s compensation for his back injury

in 2010 until March 2011 when he settled the claim; he had constant pain in his lower back that
traveled down into his right leg; because offitae, he had difficulty sitting for longer than 15-20
minutes at a time; he could stand for 30-45 minuiasthen would need to lay down 10 times for
approximately five hours in a given day; because of nerve damage in his feet, he could walk only
with shoes on, but his feet havhen he walked; he had not sought medical treatment because he
could not afford it and did not understand how health insurance worked until recently when he
applied for the Colorado Indigent Care progranhdemigraines from his previous head injury 3-4
times per week for 2-4 hours each time; if he worked an 8-hour day for the temporary agency, he
could not get out of bed the next day; hematieed suicide in September 2012 because he was upset
about not being able to work; his previous sieattempt was due to his mother and brother dying

in 2007 or 2008; and he does not claim to be Ifipthsabled” but his ability to work a full day is
affected by his pain. [AR 41-65]

At the second hearing on May 20, 2013, the PFihis counsel, and vocational expert Pat
Paulini appeared. [AR 70-92] The Plaintiff testified that sitting was painful for his back and
standing was painful for his feet; he could not Watenovie without needing to lay down; he could
not bend over to pick up something from the grotimelpain in his back had gotten gradually worse
since surgery in 2009; he needed to lay dowr2@%#mes per day; he could work one day, then
needed two days to recover; he could walk fon@utes before having pain in his feet and back;

and his pain at its worst was an 8 out of 10. [AR 684-707]



Ms. Paulini testified that an individual witRlaintiff's age, experience and education —
limited to a light exertional level with the optiondit or stand at will — could perform the position
of surveillance system monitor. Further, Ms. Paulini testified an individual with Plaintiff's age,
experience and education —who could lift and carry 20 pounds, sit eight hours and stand/walk during
an eight-hour workday, never climb, balance, stoop, kneel, crouch or crawl; never tolerate work at
unprotected heights or around moving mechanical parts, and could occasionally operate a motor
vehicle — could perform the jobs of telephopetation clerk and ticket checker. [AR 87-88] She
affirmed that bending at the waist, stooping, and filing were not essential requirements of these
positions. [AR 89-90]

The ALJ issued an unfavorable decision on June 3, 2013. [AR 14-30]

LEGAL STANDARDS

SSA'’s Five-Step Process for Determining Disability

Here, the Court will review the ALJ’'s application of the five-step sequential evaluation
process used to determine whether an adulhelai is “disabled” under Title Il and Title XVI of
the Social Security Actihich is generally defined as the “inability to engage in any substantial
gainful activity by reason of any medically deterabie physical or mental impairment which can
be expected to result in death or which has lastedn be expected to last for a continuous period
of not less than 12 months.” 42 U.S.C. § 1382c(a)(3¥#);also Bowen v. Yucke482 U.S. 137,
140 (1987).

Step One determines whether the claimant is presently engaged in substantial gainful

activity. If he is, disability benefits are denieflee20 C.F.R. 88 404.1520, 416.920. Step Two is



a determination of whether the claimant has a medically severe impairment or combination of
impairments as governed by 20 C.F.R. 88 404.152416)920(c). If the claimant is unable to show
that his impairment(s) would have more tleminimal effect on his ability to do basic work
activities, he is not eligibléor disability benefits. See20 C.F.R. 404.1520(c). Step Three
determines whether the impairment is equivalemine of a number of listed impairments deemed
to be so severe as to preclude substantial gainful employrses20 C.F.R. 88 404.1520(d),
416.920(d). If the impairment is not listed, he@d presumed to be conclusively disabled. Step
Four then requires the claimant to show that his impairment(s) and assessed residual functional
capacity (“RFC”) prevent him from performing wotkat he has performed in the past. If the
claimant is able to perform his previousrk, the claimant is not disabledsee20 C.F.R. 88
404.1520(e), (f), 416.920(e) & (f). Finally, if the claimant establishesima faciecase of
disability based on the four steps as discussedanhlysis proceeds to Step Five where the SSA
Commissioner has the burden to demonstrate thatiéiimant has the RFC to perform other work
in the national economy in view of his age, education and work experi§Ge=20 C.F.R. 88
404.1520(g), 416.920(q).
Il. Standard of Review

This Court’s review is limited to whether the final decision is supported by substantial
evidence in the record as a whole and whethe correct legal standards were applictke
Williamson v. Barnhart350 F.3d 1097, 1098 (10th Cir. 20089g also White v. Barnha&87 F.3d
903, 905 (10th Cir. 2001). hiis, the function of the Court’s review is “to determine whether the

findings of fact ... are based upon substantialengé and inferences reasonably drawn therefrom.



If they are so supported, they are conclusipen the reviewing couriha may not be disturbed.”
Trujillo v. Richardson429 F.2d 1149, 1150 (10th Cir. 19769 also Bradley v. Califan73 F.2d

28, 31 (10th Cir. 1978). *“Substantial evidence is more than a scintilla, but less than a
preponderance; it is such evidence that aorese mind might accept to support the conclusion.”
Campbell v. Bower822 F.2d 1518, 1521 (10th Cir. 1987) (citRighardson v. Peraleg02 U.S.

389, 401 (1971)). The Court may not re-weigh the evidence nor substitute its judgment for that of
the ALJ. Bowman v. Astryes11 F.3d 1270, 1272 (10th Cir. 2008) (citidgsias v. Secretary of
Health & Human Servs.933 F.2d 799, 800 (10th Cir. 1991)). However, reversal may be
appropriate when the ALJ either applies an incorrect legal standard or fails to demonstrate reliance
on the correct legal standardSee Winfrey v. Chate®2 F.3d 1017, 1019 (10th Cir. 1996).

ALJ’'s RULING

The ALJ ruled that Plaintiff had not engaged in substantial gainful activity since the
disability onset date of September 17, 2010 (Step.JA€) 19] Further, the ALJ determined that
Plaintiff had the following severe impairments: stagast lumbar disc surgery; a history of frostbite
with residual bilateral foot deformities; and headaches (Step Two). [AR 20] The ALJ found
Plaintiff’'s mental impairments to be “nonsevéragying “[t]he claimant’s medically determinable
mental impairments of a mood disorder, not otherwise specified, posttraumatic stress disorder
(PTSD), and a rule-out of a cognitive disordest otherwise specified, considered singly and in
combination, do not cause more than minimal littotain the claimant’s ability to perform basic
mental work activities.” [AR 20]

Next, the ALJ found that Plaintiff did not haae impairment or combination of impairments
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that met or medically equaled a listed impairmesgrded to be so severe as to preclude substantial
gainful employment (Step Three). [AR 22]

The ALJ then determined that Plaintiff hdne RFC to perform “medium work as defined
in 20 CFR 404.1567(c) and 416.967(c) except taemant can lift and carry up to 50 pounds
occasionally and 20 pounds frequently; the claimant can stand for one hour during an 8-hour
workday and can walk for one hodmring an 8-hour workday; tfeaimant can sit for 8 hours per
8-hour workday; the claimanhsuld never be required to climb, balance, stoop, kneel, crouch, or
crawl; the claimant should avoid any exposure tootggted heights, moving mechanical parts; and
can tolerate no more than occasional operatiomugtar vehicle as a requirement of the job.” [AR
23] The ALJ determined that the record reflec@iilff's “medically determinable impairments
could reasonably be expected to cause sontbeoélleged symptoms; however, the claimant’s
statements concerning the intensity, persistence and limiting effectesaf sgmptoms are not
entirely credible.” [AR 25]

The ALJ went on to determine that Plaintifihao past relevant work (Step Four), and that
considering Plaintiff's age, education, work espece and residual functional capacity, Plaintiff
could perform jobs existing in significant numbershe national economy (Step 5). [AR 28-29]
As a result, the ALJ concluded that Plaintiff wasdistibled at Step Five of the sequential process
and, therefore, was not under a disability as defined by the SSA. [AR 30]

ISSUES ON APPEAL

On appeal, Plaintiff alleges the following errors: (1) the findings of the ALJ regarding

credibility are not based on substantial evidenceh@ALJ erred by failing to apply the “treating
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physician rule” to the evidence regarding PlairgifRFC to sit, stand and walk, and his need to
change positions at will; (3) the ALJ erred when he failed to find that Plaintiff's mental impairments
are severe, and, even if they are not severe, falpthce restrictions related to them in the RFC,;
and (4) the ALJ erred when he determined thatCommissioner met the burden of proving there
are jobs available in the national economy thatatf@n Plaintiff's restrctions and that finding is
not supported by substantial evidence or adequate findings of fact.

ANALYSIS

The Court will address each of Plaintiff's issues in turn.

Whether ALJ’'s Credibility Findings are Based on Substantial Evidence

Plaintiff argues that the Al's statements concerning his credibility were “merely
conclusions in the guise of findings,” and “not supported by substantial evidence.”

Once objective medical evidence shows thatlaamant has an impairment that can
reasonably be expected to produce symptoms, the ALJ is required to consider the claimant’s
assertions of the symptoms and decide whether to believe themmpson v. Sulliva®87 F.2d
1482, 1489 (10th Cir. 1993). “Credibility determimeus are peculiarly the province of the finder
of fact, and [the Tenth Circuit] will not upsstich determination when supported by substantial
evidence.”Kepler v. Chater68 F.3d 387, 391 (10th Cir. 1995) (internal quotation marks omitted).
But “findings as to credibility should be closelydaaffirmatively linked to substantial evidence and
not just a conclusion in the guise of findingdd. (internal quotation marks omitted). “An ALJ
must do more than simply recite the generabiiache considered withotgferring to any specific

evidence.” Smith v. Colvin-- F. App’x --, 2015 WL 5315660, at *3 (10th Cir. Sept. 14, 2015)
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(quotingQualls v. Apfel206 F.3d 1368, 1372 (10th Cir. 2000)jtérnal quotations and brackets
omitted). ‘Kepler does not, however, require a formalistector-by-factor recitation of the
evidence. So long as the ALJ sets forth the spe¥idence he relies on in evaluating the claimant’s
credibility, the dictates dfkeplerare satisfied.”Id.

With respect to the Plaintiff's credibility, the ALJ found:

In terms of the claimant’s alleged limitatis, the undersigned notes that the claimant
testified that he injured his head in 2Q0@ his feet in 2004, but was able to return

to full-time work despite higeet and migraine headaches. He further testified that
he has always worked and was moving upigilast job; however, the undersigned
notes limited earnings in the claimanwsrk history including no earnings in 2005

and minimal earnings in 2002 and 2003. (bB’8D) The undersigned further notes
that the claimant has a significant criminal history, including charges of larceny,
forgery, attempted murder, cruelty to a child on multiple occasions, fraud, filing false
reports, and receiving stolen property. (Exr®-/9) In fact, the claimant reported

to emergency room staff at the UniversifyColorado Hospital in June 2010 that he
“has limited employment options due to [history] of incarceration” and not because
of any physical or mental impairmentxitbit 3F/l 6) The undersigned further notes
that despite the claimant’s testimony thathas been unable to afford treatment or
medications; the claimant has been abédflard marijuana, which he acknowledged

as his “drug of choice,” has been ablatiord cocaine, as well as drinking alcohol
every one to two days during the period of alleged disability. (See &alse
Exhibit 7F) Such an ability to purchase alcohol, cocaine and marijuana is
inconsistent with the claimant’s allegatithiat he has been unable to afford treatment

or prescription medications for his allegg/mptoms. Regarding his suicide attempt,
the undersigned notes that the evidence shows the claimant reported that he
attempted suicide because of a “confliatith his brother and girlfriend (Exhibit
7F/5) Further, the claimant was noted to have been intoxicated at the time of his
suicide attempt after using alcohol, cocaine and cannabis. In addition, the
undersigned notes that the claimant’s testimony has been inconsistent. At the first
hearing, the claimant testified that he could sit and stand for equal periods. However,
at the supplemental hearing after his cttasive examination, the claimant testified

that sitting causes him “the most unbeargiali®.” Moreover, the claimant testified

that he lies down five hours per day on approximately five or six days per month
during “bad days.” However, at the supptartal hearing, the claimant testified that

he needs to lie down “15 to 20 timesach day. He further stated that only
“sometimes” does he have good days, as opposed to the opposite testimony he
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provided at the first hearing, and the aglant never reported such a frequency of
lying down to any treating source including the physical consultative examiner. The
undersigned also notes that the claimant was able to sit in no apparent distress
through the first hearing, which lasteggpaoximately 45 minutes from 10:45 am to
11:30 am. The undersigned finds that such inconsistencies in the claimant’s
testimony and in the medical evidence diminish the credibility of his allegations.

The undersigned notes that the claimastrieaeived little, if any, treatment since his

[sic] declined any additional treatment through his workers' compensation claim. In
fact, the claimant’s testimony that he bagn to the emergency room approximately

ten times is unsupported by the evidenaeobrd. Moreover, despite the claimant’s
alleged severity of his migraine headaghesis not treated with any prescription
medication nor has he reported to urgent care, emergency rooms or any other facility
for his migraine headaches. While the claimant alleged an inability to afford
treatment, the undersigned notes that the claimant received a settlement from
workers’ compensation and was able to spend money on cocaine, marijuana and
alcohol. The undersigned further notes that the claimant has continued to work
significantly physical jobs through a temporary labor agency as well as a friend’s
construction company. The claimant has also received unemployment benefits after
his alleged onset of disability where dextified that he was ready, willing and able

to work a full -time job. While application for and receipt of unemployment does not
preclude entitlement or eligibility for disability benefits, the undersigned must
evaluate the receipt of unemployment compensation as a factor considered under
“the totality of the circumstances.” The umsigned further notes the claimant’s own
report to the emergency room physician at the University of Colorado Hospital that
he has had difficulty obtaining employmdi@cause of his criminal history, which

was quite significant according to the Arapakiuiy [sic] Sheriff's Office. (Exhibit

9F) In addition to his work activity argkeking employment, the record shows that
the claimant felt well enough to play basketball with his children. In considering
these factors with the claimant’s ovetatik of medical treatment since March 2011,

his work activity, his receipt of unemploymt benefits, and the claimant’s decision

to stop his worker’'s compensation treatment before “all possible attempts to improve
his pain” were exhausted; the undersigned finds that the claimant is capable of a
greater functional capacity than alleged.

[AR 25, 27] Plaintiff contends that the ALJiading concerning inconsistent testimony regarding
Plaintiff's need to lie down is improper because the testimony is actually consistent, in that lying

down five hours per day (firselaring) is the same as lyidgwn 15 times per day for 20 minutes
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at a time (second hearing). Plaintiff also contends that there is no relevant inconsistency in any
reports he made to ER staff regarding an inaltititwork in June 2010, since his disability onset
date was September 17, 2010. Further Plaingffest that his testimony regarding sitting and
standing at the first and secohdarings was completely consistent, and the ALJ’s reference to
cocaine abuse was not supported by the 2012 rekbovdrsg no cocaine use at that time. Finally,
Plaintiff states that his dectsi to forego further “possible’dek treatment in March 2011 should
not be considered for credibility purposes, sineerdgulations require only that claimants follow
“prescribed” treatment that is “clearly expectedrestore a claimant’'sapacity to engage in
substantial gainful activity.”

Defendant counters that the ALJ properiynsidered the Plaintiff's work history to
determine Plaintiff's ability to work; the PIdiff's receipt of unemployment benefits through 2012
for which Plaintiff held himself out as able to kpthe Plaintiff's convictions for forgery, fraud and
filing false reports which is proper in determining a claimant’s intent to deceive; the Plaintiff's
admission that he regularly used marijuana whrahermines his testimony that he could not afford
medical care; the inconsistency between Plaintiff's testimony that he needed to lie down several
times a day and the lack of any such reportsemibdical record; the Plaintiff's appearance at the
first hearing in being able ta $or 45 minutes without distressgimconsistency between Plaintiff's
testimony that he visited the emergency room “ten times” and the documentary record reflecting
only one visit to the ER; the Plaintiff's admissiomatllespite disabling pain, Plaintiff was able to
play basketball with his children; and the limited medical treatment and lengthy gaps in treatment,

and the fact that Plaintiff sought treatment for his alleged migraines.
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The Court finds that the ALJ’s crediby findings meet the requirements Kepler and
Qualls Infact, inNewbold v. Colvin718 F.3d 1257, 1267 (10th Cir. 2018 Tenth Circuit found
the “ALJ cited a number of grounds, tied t@ thvidence, for his adverse credibility finding,”
including the inconsistencies between the plHistalleged pain and her daily activities, the
objective medical evidence, her expressions of ist@ngeturning to work and school, and the lack
of treatment for a period of fourteen monthed. at 1267-68see alsdQualls 206 F.3d at1372
(“[T]he ALJ did not simply recite the general fact he considered, he also stated what specific
evidence he relied on in determining that [the claimant’s] allegations of disabling pain were not
credible.”).

Likewise, here, the ALJ cited to specific evidence to support his credibility findings,
including the inconsistencies between Plaintifftatements of physical pain/limitations and his
attempt to play basketball with his children andkuo day-labor construction jobs; his statement
that he had been to the emergency roomtiteas” was unsupported by the record; his decision to
decline further medical treatment after back suyglespite his doctor’s belief that all possible
attempts to improve Plaintiff's pain had not béeed [AR 393]; his certitations to the Colorado
Department of Labor through 2012 that he wasdyewilling and able to work a full-time job”; and
his failure to seek treatment for his back ootfpain after March 2011. In fact, in June 2012,
Plaintiff's reported medical problems were “aitisi and “drug abuse” [AR 496], and for his initial
screening at Arapahoe County Jail, Plaintiff ré@dihe had never attempted to commit suicide and
he had no health problems, except “surgeriesdore damage both feet” and “r[igh]t jaw swollen.”

[AR 495]
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Plaintiff argues that the ALJ’'s consideratiasfsPlaintiff's report to a doctor before the
disabling injury occurred and of the apparewbimsistencies between Plaintiff's testimony at the
first hearing and the second hearing regarding hiigyalo sit and stand are incorrect and, thus, the
ALJ’s credibility findings are not supported. The Qalisagrees as to the Plaintiff's interpretation
of the record in certain respects; for example,e¢kend is clear that Plaintiff declined to participate
in further treatment of his back pain in Mag&fd1.1 (four months post-surgery) after only attempting
certain restorative measures and not others, and he even refused further medications except
narcotics. [AR 393] In addition, as to Plaffit suggestion that the ALJ was “influenced” by
Plaintiff's drug use, the ALJ spditally noted that “despite his substance usage he has maintained
the ability to perform work within the [RFC] a®t forth above. Thus, the claimant’s drug and
alcohol usage is not material to this fingias supported by his treatment records.” [AR 28]

Even if certain of the ALJ’s findings may beccurate, however, the Court concludes that
those ALJ’'s adverse credibility findings listed herein are supported by substantial evidence,
particularly in the documentary recor8ee Smith- F. App’x --, 2015 WL 5315660, at *3 (quoting
Qualls 206 F.3d at 1372) (“So long as the ALJ sets forth the specific evidence he relies on in
evaluating the claimant’s credibility, the dictate&eplerare satisfied.”). The Court finds no basis
on which to reverse the ALJ’s credibility findings here.

I. Whether ALJ Erred in Failing to Apply “Treating Physician Rule”

Plaintiff contends the ALJ erred by notwigig the opinion of his treating physician, Dr.

Ogden, controlling weight under the law.

According to the “treating physician ruletfie Commissioner will generally “give more
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weight to medical opinions from treating soes than those from non-treating sourcdsahgley
v.Barnhar{ 373 F.3d 1116, 1119 (10th Cir. 2008 als@0 C.F.R. § 404.1527(c)(2). Infact, “[a]
treating physician’s opinion must be given substantial weight unless good cause is shown to
disregard it.” Goatcher v. U.S. Dep't of Health & Human Ser&2 F.3d 288, 289-90 (10th Cir.
1995). Atreating physician’s opinion is accorded Wasght because of the unique perspective the
doctor has to medical evidence that cannot bailoéd from an objective medical finding alone or
from reports of individual examinationSee Robinson v. BarnhaB66 F.3d 1078, 1084 (10th Cir.
2004).

When assessing how much weight to giteeating source opinion, the ALJ must complete
a two-step inquiry, each step of which is analytically distikatauser v. Astrug638 F.3d 1324,
1330 (10th Cir. 2011). The ALJ must first deterenimhether the opinion is conclusive — that is,
whether it is to be accorded “controlling weight” on the matter to which it relatéskins v.
Barnhart 350 F.3d 1297, 1300 (10th Cir. 2008¢cord Krauser638 F.3d at 1330. To do so, the
ALJ:

must first consider whether the omniis well-supported by medically acceptable

clinical and laboratory diagnostic techniquiéshe answer to this question is ‘no,’

then the inquiry at this stage is cdetp. If the ALJ finds that the opinion is

well-supported, he must then confirm thihe opinion is consistent with other

substantial evidence in the record. [...] {{€ opinion is deficient in either of these

respects, then it is not entitled to controlling weight.
Watkins 350 F.3d at 1300 (applying Social Security Ruling (“SSR”) 96-2p, 1996 WL 374188, at

*2) (internal quotation marks and citations omittea);ord Mays v. Colviiv39 F.3d 569, 574 (10th

Cir. 2014);see als®0 C.F.R. § 404.1527(d)(2).
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If, however, a treating physician’s opinion is eatitled to controlling weight, the ALJ must
proceed to the next step, because “[treat;gse medical opinions are still entitled to deference
and must be weighed using all of faetors provided in 20 C.F.R. 8§ 404.152Watkins 350 F.3d
at 1300;see also Mays/39 F.3d at 574. At the second step, “the ALJ must make clear how much
weight the opinion is being gimg(including whether it is being rejected outright) and give good
reasons, tied to the factors specified in the citgdletions for this particular purpose, for the weight
assigned.’Krauser, 638 F.3d at 1330. If this is not done, remand is mandalidrAs SSR 96-2p
explains:

Adjudicators must remember that a fingithat a treating source medical opinion is

not well-supported by medically acceptable clinical and laboratory diagnostic

techniques or is inconsistent with théert substantial evidence in the case record

means only that the opinids not entitled td‘controlling weight,” not that the

opinion should be rejected. Treating source medical opinions are still entitled to

deference and must be weighed using all of the factors provided in [88] 404.1527 and

416.927. In many cases, a treating source’s medical opinion will be entitled to the

greatest weight and shoulie adopted, even if it deenot meet the test for

controlling weight.
Id. (citing SSR 96-2p, 1996 WL 374188, at *4). Hertbe,absence of a condition for controlling
weight raises, but does not resolve the secontincligjuestion of how much weight to give the
opinion. Krauser, 638 F.3d at 1330-31 (citingangley 373 F.3d at 1120) (holding that while
absence of objective testing provided basisifarying controlling weight to treating physician’s
opinion, “[tihe ALJ was not entitled, haver, to completely reject [ign this basis”)). In weighing
the opinion, the ALJ must consider the following factors:

(1) the length of the treatment relationship and the frequency of examination; (2) the

nature and extent of the treatmenttielaship, including the treatment provided and
the kind of examination or testing perforth€3) the degree to which the physician’s
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opinion is supported by relevant eviden@g;consistency between the opinion and

the record as a whole; (5) whether orthetphysician is a specialist in the area upon

which an opinion is rendered; and (6) atfectors brought to the ALJ’s attention

which tend to support or contradict the opinion.

Id. at 1331. In applying these factors, “an ALJ must ‘give good reasons in the notice of
determination or decision’ for the weidtn ultimatel[y] assign[s] the opinionWatkins 350 F.3d

at 1300 (quoting 20 C.F.R. 8§ 404.1527(d)(8pe als®SR 96-2p, 1996 WL 374188, at Boyal

v. Barnhart 331 F.3d 758, 762 (10th Cir. 2003). Withdhese findings, remand is required.
Watkins 350 F.3d at 1300—0&ccord Krauser638 F.3d at 1330. Finallif,the ALJ rejects the
opinion entirely, he must give “specific, legitimate reasons” for doingv8atking 350 F.3d at
1301.

First, the Court finds the ALJ properly found Dr. Ogden’s opinion was not entitled to
controlling weight. The entirety of Dr. Ogder@pinion — “Permanent work restrictions are light
work duty. Ten pound lift frequently. 20 Ib. lift océasally. Position changes as needed.” — came
after an “extensive discussion” with Plaintiff about his continuing back pain, his attempt to play
basketball with his children (“after a short time béck was hurting worse”), and his denial of all
further treatments except narcotics. [AR 393] Thins Court cannot conclude Dr. Ogden’s opinion
was “well-supported by medically acceptable clinical and laboratory diagnostic techniGees.”
Watkins 350 F.3d at 1300.

Second, the Court finds the ALJ gave goeasons for giving Dr. Ogden’s opinion “some

weight.” [SeeAR 27] In noting that “the claimant failed to comply with the treatment regimen as

he declined any further treatment prior to exhagsail possible attempts to improve his pain,” and
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that “the claimant was only five [sic] montlstatus post his lumbar surgery at the time these
restrictions were given and had no subsequent treatment,” the ALJ considered the length of the
treatment relationship (the Court notes Plaintifsvagtually closer to four months post-surgery),

the nature and extent of the treatment prayji@dad the consistency between the opinion and the
evidence as a whole. Moreover, the fact that Dr. Ogden’s opinion is consistent with Dr.
Aschberger’'s [AR 416-417] justifies the Als finding giving the opinion some weight.

The Court finds the ALJ properly applied theating physician rule to Dr. Ogden’s opinion
and, thus, finds no basis on which to reverse the ALJ’s decision here.

lll.  Whether ALJ Erred in Finding Plaintiffs Mental Impairments“Nonsevere” at Step 2

Plaintiff contends that the ALJ erred inlilag to deem Plaintiff's mental impairments
“severe” at Step 2 and, even if not severe, thé faliled to place restrictions in the RFC based on
the mental impairments.

Pursuant to 20 C.F.R. § 404.1520(a)(4)(ii), & $kecond step of the sequential evaluation
process, an ALJ is required to determine whether a medically determinable impairment may be
classified as severe and whether such impaitmeets the duration requirement of 42 U.S.C. §
423(d)(1)(A), which provides:

(1) The term “disability” means--

(A) inability to engage in any substantginful activity by reason of any medically

determinable physical or mental impairment which can be expected to result in death

or which has lasted or can be expected to last for a continuous period of not less than

12 months.

“A physical or mental impairment must be established by medical evidence consisting of
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signs, symptoms, and laboratory findings, not onlftly claimant’s] statement of symptoms.” 20
C.F.R. 8 404.1508. Section 404.1508 provides tlaaianant’s “impairment must result from
anatomical, physiological, or psychologicbnormalities which can be shown by medically
acceptable clinical and laboratory diagnostic teghes.” More specifically, “symptoms” are the
claimant’s description of his/her own physicalroental impairments; “signs” are anatomical,
physiological, or psychological abmoalities that can be observeaagdrom symptom descriptions
and must be shown by medically acceptable clini@gnostic techniques; and “laboratory findings”
are anatomical, physiological psychological phenomena that d@shown by use of medically
acceptable laboratory diagnostic techniques. 20 C.F.R. § 404.1528.

An ALJ’s omission of an impairment altogether could be revergibbler. “It is beyond
dispute that an ALJ is required to consider all of the claimant’s medically determinable impairments,
singly and in combination; the statute and regoieirequire nothing less. ... Further, the failure to
consider all of the impairments is reversible err@dlazar v. Barnhart468 F.3d 615, 621 (10th
Cir. 2006) (citations omitted¥ee also Wells v. Colvid27 F.3d 1061, 1069 (10th Cir. 2013) (citing
20 C.F.R. 88 404.1545(a)(216.945(a)(2)) (“In his RE assessment, the ALJ must consider the
combined effect odll medically determinable impairments, whether severe or not.”) (emphasis in
original).

In this case, the ALJ did not omit considéra of the Plaintiff's mental impairments
altogether; rather, he acknowledged Plaintiffisood disorder, nos, PTSD, and a rule-out of a
cognitive disorder” at Step 2 and determined theibre “nonsevere.” [AR 20] Defendant cites the

Tenth Circuit’'s opinion inCarpenter v. Astrudor the proposition that, even if the ALJ errs in
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finding an impairment not to besre at Step 2, such error igimess if the ALJ proceeds to the
remaining steps of the evaluation and considers both severe and non-severe impairments in
fashioning the RFC. The Court agréesAn error at step two of the sequential evaluation
concerning one impairment is usually harmless when the ALJ, as occurred here, finds another
impairment is severe and proceeds ®réfmaining steps of the evaluatioGtotendorst v. Astrye
370 F. App’x 879, 883 (10th Cir. 2010) (citi@arpenter v. Astrueb37 F.3d 1264, 1266 (10th Cir.
2008)).

Here, at Step 2, the ALJ foundatiPlaintiff’'s “medically determinable mental impairments
cause[d] no more than ‘mild’ limitation” and, thtise ALJ found them “nonseve.” [AR 21] Later
in the analysis, the ALJ noted the Plaintiff’'stimony concerning his mental health [AR 24], and
opined that Plaintiff's suicide attempt in 2007 was prompted by a family dispute and intoxication
[AR 25]. However, the ALJ mentioned nothing racabout Plaintiffs mental impairments in
formulating his RFC nor in determining whether Plaintiff had a disabilitytegt 5. In fact, the
RFC itself appears to include limitations for otiig Plaintiff's physical impairments; but, without
any indication from the ALJ as to whether he edeed Plaintiff's mental impairments, the Court
cannot determine whether the RFC takes such imgaits into account. Therefore, the Court must
conclude such omission is reversible error under prevailing &ee. Wells727 F.3d at1069 (“In
his RFC assessment, the ALJ mushsider the combined effect afl medically determinable

impairments, whether severe or not.”) (emphasis in original).

®In so agreeing, the Court does not find that the ALJ erred at Step 2; rather, the Court
simply concludes that it need not engage in a Step 2 analysis under the circumstances of this
case.
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Because there is no indication the ALJ considered the Plaintiff's mental impairments of
mood disorder, nos and PTSD aagds of his analysis subsequent to Step 2, particularly in
formulating the RFC, the Court will reverse the ALJ’'s decision on this issue and remand to the
Commissioner for further consideratioBee Sissom v. Colyiel2 F. App’x 762, 769 (10th Cir.

2013) (citingHuston v. Bower838 F.2d 1125, 1132 (10th Cir.1988) &tmlvard v. Barnhart379

F.3d 945, 947 (10th Cir.2004)) (cautioning the AdnJremand to “make adequate findings” to
assure that the correct legal standards are invoked and to ensure a meaningful appellate review).
IV.  Whether the ALJ’s Step 5 Determination is Supported by Substantial Evidence

The Court “address[es] only so much of Piidfls arguments as are sufficient to require
reversal.”See Cross v. Colvj25 F. Supp. 3d 1345, 1348 n.1 (D. Colo. 2014). The Court expresses
no opinion as to the Plaintiff’'s remaining argumamd neither party should take the Court’s silence
as implied approval or disapproval of the argum&de Watkins350 F.3d at 1299 (“We will not
reach the remaining issues raised by appellant sedhey may be affected by the [administrative
law judge’s] treatment of the case remand.”). The Court also doed suggest a result that should
be reached on remand; rather, the Court encourages the parties and the ALJ on remand to consider
fully and anew the evidence and the issue remanded by this &@eerKepler v. Chate68 F.3d
387, 391-92 (10th Cir. 1995) (“We amt dictate any result [by remanding the case]. Our remand
simply assures that the correct legal standarelénvoked in reaching a decision based on the facts

of the case.”) (citation and quotation marks omitted).

CONCLUSION

24



In sum, the Court finds the ALJ properly analyzed Plaintiff's credibility and properly applied
the treating physician rule and, thus, affirms thelAldecision on these bases. However, the Court
also finds the ALJ failed to mention the Plaingffhedically determinable mental impairments after
Step 2 and, thus, the Court cannot determinelveinghe ALJ properly considered both severe and
nonsevere impairments for his RFC. In this regard, the ALJ’s decision is reversed and remanded
to the Commissioner for further explanation and consideration.

Therefore, the decision of the ALJ that Rtdf Maurice Ambrose Gaye was not disabled
is affirmed in part and reverse in part, and remandedto the Commissioner for further
consideration and/or clarification in accordance with this order.

Dated at Denver, Colorado this 16th day of December, 2015.

BY THE COURT:
WZ. ﬂ%

Michael E. Hegarty
United States Magistrate Judge
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