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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14¢v-03268CBS
RICARDO ROWLEY,
Plaintiff,
V.
JACOB PATTERSON, M.
CRAIG THOMPSON, RN
SAMANTHA MCCOIC, and
UNITED STATES OF AMRRICA FEDERAL BUREAU OF PRISONS

Defendant.

ORDER REGARDING DEFENDANTS’ MOTION TO BMISS

Magistrate Judge Shaffer

This matter comes before the court Defendard Craig Thompson and Samantha
McCoic’s Motion to Dismiss Poc. 33, filed on August 7, 2015. Also before the court is
Defendant Jacob Patsen’s Motion to Dismiss [Doc. $0filed on October 22, 2018Jpon
consent of the parties, this case weferred to the Magistrate Judige all purpose®y Order of
Reference date8eptembeR8, 2015 Poc. 48].SeeD.C. Colo. LCivR 40.1For the followng
reasonsthe court grants both motions.

FACTUAL ALLEGATIONS & PROCEDURAL BACKGROUND
Plaintiff, a pro se prisonercurrently incarcerated at a federal prisonTerre Haute,

Indiana,filed this lawsuit pursant to the Federal Tort Claims Act (FTCA), 28 U.S§674%

! The operative complaint, Plaintiff's Third Amended Complaint, assertegligence claim against the Federal
Bureau of Prisons (“BOP”). [Doc. 16 at 4]he court recognized in its Order Directing Plaintiff to File Second
Amended Complaint that Plaintiff's negligence claim is brought putsioethe Federal Tort Claims Act, 28 U.S.C.
§2674. [Doc. 9 at 2]. The BOP filed its Answer to this claim on August 7, 2Dbs. 36].

1

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2014cv03268/152655/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2014cv03268/152655/52/
https://dockets.justia.com/

andBivens v. Six Unknown Named Agents of Fed. Bureau of Narc#figsU.S. 388 (1971).
[Doc. 14. Plaintiff's claims arise out of events that occurred while he was incarcerated at a
federal prison in Florence, Colorado (“USP Florenciel’)at 3.

Specifically, Plaintiff allges thathe FederaBureau of Prison§'‘BOP”) was negligent
in maintaining lhe concrete surface of the recreation area at USP Florence, and he irguedd hi
ankle and foot while playing basketball on April 8, 208 at4. Plainiff further allegeghat his
Eighth Amendment rights were violated by the individDafendants’ deliberate indifference in
denying him a “lowerbunk pass” following his injury.Id. at 5. He contends that thied to
additional injuries when Plaintiff fell while descending from an upper bunk on April 11, 2013.
Id. After falling in his cell, Plaintiffclaimsthat Defendants “delay[ed] coming to his aid for a
four hour period, during which time he was forced to lie in his own wdste.”

Plaintiff initiated this action by filing his original complaint on November 21, 2014
[Doc. 1]. The ourt ordered Rintiff to cure certain deficienes in his original complainCoc.
4], and Plaintiff filed his First Amende@omplaint on January 26, 2019dc. 7] Then,on
January 28, 2015he ourt directed Plaintiff to amend his complagain because it was
unsgned. [Doc. 9 The ourt also told Plaintiff that, in filing a second amended complaiat,
“must explain what each defendant did to him or her; when the defendant did it; how the
defendant’s action harmed him or her; and, what specific legal right the plainigfdsethe
defendant violated.id. (citing Nasious v. Two Unknown B.l.C.E. Agemt82 F.3d 1158, 1163
(10th Cir. 2007)).

Plaintiff filed a response stating “I'm writing to let the courts know that | would tlike
pursue the (FTCA) part of the suit & not theviBs [sic] aspect part of it.' Tjoc. 10].In an Order

enteredon February 19, 2015, the court acknowledged Plaistifitentto pursue only hiETCA



claim, but again directed Plaintiff to cure the fact that his operative compdairdf that date
was unsigned. [Doc. 11Plaintiff then filed a Second Amended Complaint March2, 2015
[Doc. 13, which was stricken amproper by the @urt because it was not on the ceaptroved
prisoner complaint form. [Doc. 14].

On March 24, 2015, Plaintiff filed his Third Amended Complamilich nhamedlacob
Patterson, M.D., Craig ThompsdRN, Samantha McCoic, and the Federal Bureau of Prssns
Defendants[Doc. 1. Notwithstanding Plaintiff's priostatementhat he no longer wanted to
pursue theBivens claim, his Third Amended Complairisserted this claim against the
abovementioned individual Defendani@. Defendants McCoiand Thompsosent Waivers of
Serviceto the ourt on April 22, 2015 and April 29, 2015, respectively. On August 7, 2015,
DefendantsMcCoic and Thompsofiled a Motion to Dismiss Plaintiff's Eighth Amendment
deliberate indifference claifDoc. 39, to which Plaintiff respondedDoc. 47].On August 25,
2015, the court ordered defense counsel to provide it with Defendant Patterson’s address so he
could be sered. PDoc. 3§. On October 1, 2015, &endant Patterson was servedo¢. 49.
Thereafter Defendant Patterson filed a separate Motion to Disfaisgilure to state a claim, as
well as irsufficient service of processDéc. 5(Q. Plaintiff failed to repond to Defendant
Patterson’s Motion by the extended deadline, December 30, 2015. [DoAs5dflJanuaryl?2,
2016, Plaintiff has noffiled a responst thismotionor requested an extension of time to file a
response.

ANALYSIS

The court lacks subject matter jurisdiction over Plaintiff's Bivens claim against
DefendantCraig Thompson.

Federal courts, as courts of limited jurisdiction, must have a statbtmig for their

jurisdiction.See Morris v. City of Hobar89 F.3d 1105, 1111 (10th Cir. 1994) (citi@gstaneda



v. INS 23 F.3d 1576, 1580 (10th Cir. 1994Pursuant to Federal Rule of Civil Procedure
12(b)(1), the court may dismiss a complaint for lawk subject matter jurisdictionThe
determination of a court’s jurisdiction over sutijenatter is a question of laMadsen v. United
States exel. U.S. Army, Corps of Eng, 841 F.2d 1011, 1012 (10th Cir. 1987A court
lacking jurisdiction cannot render judgment but must dismiss the c#uaay stageof the
proceedings in wieh it becomes apparetitat jurisdiction is lacking.Basso v. Utah Power &
Light Co.,495 F.2d 906, 909 (10th Cir. 1974).
A motion to dismiss for a lack of subject matter jurisdiction may take two fdBees.

Holt v. United States46 F.3d 1000, 1002 (10thir. 1995). It may facially attack a complaint’s
allegations or, as here, it may challenge the facts upon which subjeat jovétthction depends.
Id. at 1002-1003.

When reviewing a factual attack on subject matter jurisdiction, a

district court maynot presume the truthfulness of the complaint’s

factual allegations. A court has wide discretion to allow affidavits,

other documents, and a limited evidentiary hearing to resolve

disputed jurisdictional facts under Rule 12(b)(1). In such instances,

a cout’'s reference to evidence outside the pleadings does not

convert the motion to a Rule 56 motion.
Id. at 1003 (internal citations omittedjee also Wheeler v. Hurdma®25 F.2d 257, 259 n.5
(10th Cir. 1987). “The burden of establishing subjeetter jurisdiction is on the party asserting
jurisdiction.” Montoya v. Chap 296 F.3d 952, 955 (10th Cir. 2002) (citiigpkkonen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994)).

The court is cognizant of the fact that Plaintiff is proceeding without an attorney

Consequentlyhis pleadings and other papers have been construed liberally and held to a less

stringent standard than formal pleadings drafted by a lav8gerHall v. Bellmon 935 F.2d



1106, 1110 (10th Cir. 1991) (citirtgaines v. Kerner404 U.S. 519, 52Q1 (19972)). However,
this court cannot act agpao selitigant’s advocateld.

In his Motion toDismiss, Defendant Thompson argues that this court jadksliction to
consider Plaintiff's claimagainst him becausee is a commissioned officer with the Public
Health Service (“PHS”) and, therefore, is not subje@it@nsliability. [Doc. 35 at 2, 8-9].

Pursuant to 42 U.S.C. § 233(a), the Federal Taims Act is the exclusive remedy “for
damage for personal injury . . . resulting from the performance of mdthiealment] by any
commissioned officer or employee of the Public Health Servidai’v. Castaneda559 U.S.
799, 804 (2010) (quoting 8 2@8). In Hui, the Supreme Court recognized that the plain
language of the statute preempt®nensclaims made by inmates against PHS offickns
inadequate medical treatmemd. at 802 (“PHS officers are not personally subjecBteens
actions for harms arising out of” medical or related functions).

Here, DefendanThompsonattests that at all times during the relevant time peted
was a Lieutenanvith the PHS. [Doc. 38 at 1]. In additionhe states thatll of his actions
with regard to Plaintiff were in performance of a medical or related funetitinin the course
and scope ohis employment.d. at § 2. Plaintiff has not controverted teesgeclarationsSee
[Doc. 47. Consequently, the court finds thidie claimagainstDefendant Thompson must be
dismissed

Il. Plaintiff has failed to state aBivens claim against Defendants Samantha McCoic
and Jacob Patterson.

Under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a court may dismiss a
complaint for “failureto state a claim upon which relief can be grant&eéFed. R. Civ. P.
12(b)(6). In deciding a motion under Rule 12(b)(6), the court must “accept as truellall w

pleaded factual allegations . . . and view these allegations in the light anosaldle tothe



plaintiff.” Casanova v. Ulibarri 595 F.3d 1120, 11225 (10th Cir. 2010) (quotingmith v.
United States561 F.3d 1090, 1098 (10th Cir. 2009)). The court is not, however, “bound to
accept as true a legal conclusion couched as a factual allegddelh.Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007). “Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not sufiahtroft v. Igbgl 556 U.S. 662, 678
(2009).

To survive a motion to dismiss, ‘@omplaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its lidcA.tlaim is plausible
when the plaintiff “pleads factual content that allows the court to draw thenadae inference
that the defendant is liable for the misconduct allegked.This standard requires more than the
sheer possibility that a defendantshacted unlawfullyld. Facts that are “merely consistent”
with a defendant’s liability are insufficientd. “[T]o state a claim in federal court, a complaint
must explain what each defendant did to him or her; when the defendant did it; how the
defendaris actions harmed him or her; and what specific legal right the plaintiff belieees th
defendant violated.Nasious v. Two Unknown B.I.C.E. Agert92 F.3d 1158, 1163 (10th Cir.
2007). The ultimate duty of the court is to “determine whether the comgpltdfigiently alleges
facts supporting all the elements necessary to establish an entitlement to redrethentbgal
theory proposed.Forest Guardians v. Forsgred78 F.3d 1149, 1160 (10th Cir. 2007).

“[A] district court may not grant a motion to dismiss for failure to state a claim merely
because [a party] failed to file a respondesa v. Comp USA354 F.3d 1174, 1177 (10th Cir.
2003) (internal quotation marks and citation omittéd@his is consistent with the purpose of
Rule 12(b)(6) motions as the purpose of such motions is to test the sufficiency of tagoalteg

within the four corners of the complaint after taking those allegations as Issg.’354 F.3d



117778 (internal quotatio marks and citations omittedConsequently, even if a plaintiff does
not file a response to a motion to dismiss for failure to state a claim, the districtrecatrstill
examine the allegations in the plaintiff's complaint and determine whether the fplaatgdtated
a claim uporwhich relief can be grantedld.

“Under Bivens an individual has a cause of actiagainst a federal officiain his
individual capacity for damages arising out of the official’s violation of thetdd States
Constitutionunder color of federal law or authorityDry v. UnitedStates 235 F.3d 1249, 1255
(10th Cir. 2000) (citingApplewhite v. United States Air Forc@95 F.2d 997, 999 n.8 (ttOCir.
1993)).In order to impose liability, a violation must teaceable to a efendantofficial’s own
individual actions. Pahlsv. Thomas719 F.3d 1210, 1225 (#0Cir. 2013)(internal quotations
omitted) (citing Ashcroft v. Igbal,556 U.S. 662, 67%2009). When multiple defendas are
involved in a lawsuit, ‘it is particularly important’ that plaintiffs ‘make clear exacthsho is
alleged to have donghatto whom ... as distinguished from collective allegatioh$ahls 718
F.3d at 1225 (alteration in original) (quotiKgn. Penn Gamind_LC v. Collinsg 656 F. 3d 1210,
1215 (1@h Cir. 2011)). “It is incumbent upon a plaintiff to ‘identigpecificactions taken by
particular defendants’ in order to make out a viableBivensclaim.” Id. at 1226 (citing
Tonkovich v. Kan. Bd. of Regent$9 F.3d 504, 532 (1#9Cir. 1998)).

In their respectivemotiors to dismiss, DefendastMcCoic and Pattersdharguethat

Plaintiff's Bivensclaim should be dismissed because Plaintiff has failed to makeammtusory

2 Defendant Patterson also argues in his Motion to Dismiss that he is rettgobjability undeBivensbecause he
is a privatesector employee, not a federal official. The court need not reach this issue bkeaus&dn can be
resolved on personal participation grounds. Defendant Patterson farthess that, pursuant to Fed. R. Civ. P.
4(m), Plaintiff's Complaint against him should be dismissed withcejugice because Plaintiff failed to serve him
within 120 days after the Complaint was filed. On August 25, 2015, theteeldra scheduling conference where it
noted the fundamental unfairness of requiring a prisplantiff to find the address of Defendant Patterson, an
individual whom he only had contact with at the prisacility, without any assistance from the BOP. In so noting,
the court implicitly found good cause for the failure of service and extehdddne for service for an appropriate
period.



allegations demonstrating thany defendant personally participated in thgghth Amendment
violation.

Here,the Complaint does napecify how DefendastMcCoic or Pattersorpersonally
participated in the alleged fare to issue a lower bunk passioithe alleged fouhour delay in
responthg to Plaintiff's fall on April 11, 2013.Rather Plaintiff's claim genericallyrefers to
“defendants. [Doc. 16 at5]. In fact, the Complaint only mentions Defendants McCoic and
Pattersorby name in two places: first, in the caption; and second, in the “A. Partid&insec
where Plaintiff lists their names as parties to the auit states thahey were employed by the
BOP. Id. at 2. While the court will not presume tHlgintiff could not allege sufficient facts to
meet the plausibility standarthe Third Amended Complainas drafted does not satisfy that
standard

Moreover,the @urt haspreviously advised Plaintiff that faach claim he “must explain
what each defendant did to him or her; when the defendant did it; how the defendamt's acti
harmed him or her; and, what specific legal right the plaintiff believed@fendant violated.”
[Doc. 9 at2-3] (quotingNasious v. Two Unknown B.I.C.E. Agert82 F.3d 1158, 1163 (0
Cir. 2007)) Even under the most expansive interpretation of the pleading stafdrdiff has
failed to demonstrate how Defendant McCoic or Patterngersonally participated in the
challenged conduc€Consequently, theowirt finds that Plaintiff Bivensclaim against Defendant
McCoic and Patterson should be dismissed.

CONCLUSION

For the foregoing reass, it is ORDERED thatDefendané Craig Thompson and

Samantha McCois Motion to Dismiss[Doc. 35]is GRANTED, and thatDefendant Jacob

Patterson’s Motion to DismissDpc. 50] is GRANTED. The claims against Defendant



Thompson are dismissed with prejudice. The claims against Defendant McCoidtansbRare
dismissed without prejudicé.
DATED at Denver, Colorado, this ttday ofJanuary, 2016.
BY THE COURT:

s/Craig B. Shaffer
United States Magistrate Judge

? Plaintiff's Opposition to Motion to Dismiss of Defendants’ Thompaad McCoic requests permission to file an
amended complaint in the event the court finds the Third Amended Cotgais not meet the pleading standard.
[Doc. 47 at 7]. In order to make such a request, Plaintiff must file asgepaotion for leave to amend and attach as
an exhibit a copy of the proposed amended pleading. Fed. R. Civ. Fseas)scCalderon v. Kansas Dep't of Soc.
& Rehab.Servs, 181 F.3d 1180, 11886 (10th Cir. 1999)If Plaintiff wishes to file an amended complaint in this
casehe must file a motion for leave to amend within 21 days of this filihgt amended complaint must also
satisfy the pleading requirements set forth herein.



