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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brookdackson
Civil Action No. 14¢v-03282RBJ
BRUCE MINGO,
Applicant,

V.

RICK RAEMISCH, Executive Director, Colorado Department of Corrections, and
CYNTHIA COFFMAN, The Attorney General of the State of Colorado,

Respondents.

ORDER DENYING APPLICATION FOR A WRIT OF HABEAS CORPUS

The matter before the Court is an Application for a Writ of Habeas Corpus Puis@ént
U.S.C.§ 2254, ECF No. 1. After reviewing the pertinent portions of the record in this case,
including the Application, Answer, ECF No. 28, and Reply, ECF No. 3TCtlhet determines it
can resolve the Application without a heariage28 U.S.C§ 2254(e)(2); Fed. R. Governing
Section 2254 Cases 8(a), and concludes that the action should be dismissed.

. BACKGROUND

Applicant is a prisoner in the custody of the Colorado Department of Correctioms. H
currently is incarcerated at the Arkansas Valley CorrectionalifyacilOrdway, Colorado. The
Colorado Court of Appeals (CCA), in the denial of Appli¢audirect appeal, summarized the
underlying facts as follows

Early one morning defendant and two co-defendants visited the apartment of
his accomplice. While standing on his balcony, the accomplice saw a taxi lwack int
his car in the parking lot below. He went downstairs to see the damage and began to

argue withthe taxi driver, the victim. Defendant and the two co-defendants joined
the accomplice downstairs, and the four of them beat the victim to death.
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Defendant and the two friends drove away in the accomglaa’. The
accomplice was later arrested. SeVeays later, defendant voluntarily turned
himself in to the police when he learned a warrant had been issued for his arrest.

The accomplice eventually entered into a plea bargain, pleading guilty to
attempted secondegree murder and agreeing to testifglefendarns trial and the
trials of the cedefendants. Defendant was convicted after a jury trial at which the
accomplice testified . . . .

People of the State of Colo. v. Min@dto. 99CA0882, 1 (Colo. App. Dec. 7, 2000); ECF Ne210
at 2. Inthe CA’s denial of Applicant’s postconviction appeal, the court summarized the
criminal case proceedings as follows.

The jury convicted defendant of first degree murder and the court sentenced
him to life without parole. Defendant appealed his conviction to [the CCA],
asserting, among other things, that the trial court had committed plain error by
failing to instruct the jury on the unreliability of uncorroborated testimony of an
accomplice and that the court had denied his right to a fair trial by giving a
complicity instruction. A division of [the CCA] rejected those contentions and
affirmed defendard conviction. People v. Mingp(Colo. App. No. 99CA0882,

Dec. 7, 2000) (not published pursuant to C.A.R. 38fipgo ).

Defendant subsequently filed the Crim. P. 35(c) motion for postconviction
relief at issue here, and later filed two supplements and one addendum following
his trial counseé$ death. After several hearings that included expert testimony and
testimony by both Williams and’'®eal [two cedefendants] purporting to
exonerate defendant, the postconviction court issued an order denying relief.

People of the State of Colo. v. Minddo. 10CA2150, 7-8 (Colo. App. Nov. 14, 2013); ECF No.
10-3 at 89. The CCA confirmed the postconviction cosidierial of Applicant’s Colo. Crim. P.
35(c) motion. Id. at 58. Applicant was convicted by a trial jury of first degree murder and was
sentenced to life without parole in Colorado Criminal Case No. 98CR2673. ECF No. 1 at 2;
Prelim. Resp., ECF No. 1D{StateReg.), at 2.
. HABEAS CLAIMS
Applicant, actingoro se filed this Application on December 3, 2014. He asdetis

claims in the Application as follows.



(1) Trial counsel violated Applicard’right to effective assistance of counsel by:

(i) Conceding prosecution’s theory of guilt in opening and closing
statements;

(i) Eliciting incorrect forensic evidence falsely inculpating
Applicant;

(iif) Not offering a coherent defense theory;

(iv) Failing to present defenses heard indedendantstrial and
expert testimony regarding who attacked the victim;

(v) Falling to investigate and present testimony fardefendard
that Applicant did not participate in beating victim;

(vi) Failing to object and waiving Applicant’s right to confront
co-defendant on his lighter sentence for testifying;

(vii) Failing to assure the jury was properly instructed; and
(viii) Interfering with Applicants right to testify;

(2) Postconiction court violated Applicant’s due process rights when the court
rejected significant material evidence;

(3) Trial court violated Applicans due process rights when the court offered
sentencing inducements to the prosectsgichief witness to testify against
Applicant; and

(4) Trial court violated Applicaig due proess rights by failing to give him a

complete and accurate advisement regarding his right to trial and couedelaud

with Applicant's right to testify.

On December 4, 2014, Magistrate Judge Gordon P. Gallagher entered an order directing
Respondents tlile a PreAnswer Response and address the affirmative defenses of
timeliness under 28 U.S.§.2244(d) and exhaustion of state court remedies under
28 U.S.C§ 2254(b)(1)(A) if Respondents intended to raise either or both of these
defenses. Respondefited a PreAnswer Response, ECF No. 10, on January 21, 2015.

Applicant did not file a Reply. Respondents concede in the Pre-Answer Responise that t



Application is timely and Claims One and Three are exhausted, but theytlzag@aim Two is
not cognizable in a federal habeas action and Claim Four is unexhausted.

This Court reviewed the Application and FAaswer Response and determined that Claim
Two is not cognizable in a federal habeas action, but found Claim Four is exhausted parsuant
Colo. App.R. 51.1(a). Respondents then were directed to file an answer in compliance with Rule
5 of the Rules Governing Section 2254 Cases that fully addresses the merits ef@lainthree,
and Four, which they did on June 4, 2015. Applicant filed a Reply on October 19, 2015.
A. Pro Se Standard of Review

Applicant is proceedingro se The Court, therefore, “review[s] his pleadings and other
papers liberally and hold[s] them to a less stringent standard than those dyaftexrieys.”
Trackwell v. United tates 472 F.3d 1242, 1243 (10th Cir. 2007) (citations omittee; also
Haines v. Kerner404 U.S. 519, 52Q@1 (1972) (pro se complaint held to less stringent standards
than formal pleadings drafted by lawyers). Howevgmgaaselitigant' s “conclusoryallegations
without supporting factual averments are insufficient to state a claim ich vdtief can be
based. Hallv. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). A court may not assume that an
applicant can prove facts that have not been allegdtat a respondent has violated laws in ways
that an applicant has not allegeédssociated Gen. Contractors of Cal., Inc. v. Cal. State Council
of Carpenters459 U.S. 519, 526 (1983).
B. 28 U.S.C§ 2254

Section 2254(d) provides that a writ of habeas corpus may not be issued with respect to an
claim that was adjudicated on the merits in state court, unless the state couratidjudic

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly establisd Federal law, as determined by the Supreme Court
of the United States; or



(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.

28 U.S.C§ 2254(d).

TheCourt reviews claims of legal error and mixed questions of law and fact putrgant
U.S.C.§ 2254(d)(1). See Cook v. McKun823 F.3d 825, 830 (10th Cir. 2003). The threshold
guestion pursuant 2254(d)(1) is whether Applicant seeks to apply a aifllaw that was clearly
established by the Supreme Court at the time his conviction became 8ealWilliams v. Taylor
529 U.S. 362, 390 (2000). Theeview undeg 2254(d)(1) is limited to the record that was before
the state court that adjudicatib@ prisoné€is claim on the merits. Cullen v. Pinholster563 U.S.
170, 181 (2011). Finality occurs when direct state appeals have been exhausted and a petition
for writ of certiorari from this Court has become time barred or has been dispdseGreene v.
Fisher,— U. S.—, 132 S. Ct. 38, 44 (2011) (citirggriffith v. Kentucky479 U.S. 314, 321 n.6
(1987).

Clearly established federal ldwefers to the holdings, as opposed to the dicta, of [the
Supreme] Court's decisions as of the time of thevaglestatecourt decisiori. Williams 529
U.S. at412. Furthermore,

clearly established law consists of Supreme Court holdings in casestivbéacts

are at least closelselated or similar to the casab judice Although the legal rule

at issue needot have had its genesis in the closelated or similar factual

context, the Supreme Court must have expressly extended the legal rule to that

context.

House v. Hatch527 F.3d 1010, 1016 (10th Cir. 2008).

If there is no clearly established federaV|ahat is the end of the Court’s inquiry pursuant
to § 2254(d)(1). See idat 1018. If a clearly established rule of federal law is implicated, the

Court must deermine whether the state cosrtlecision was contrary to or an unreasonable

application ofthat clearly established rule of federal laee Williams529 U.S. at 404-05.



A statecourt decision is contrary to clearly established federal law if: (a)
“the state court applies a rule that contradicts the governing law setrforth i
Supreme Court c&$; or (b)“the state court confronts a set of facts that are
materially indistinguishable from a decision of the Supreme Court and nevesthele
arrives at a result different from [that] precedenMaynard[v. Boone 468 F.3d
665, 669 (10th Cir. 2006)] (internal quotation marks and brackets omitted) (quoting
Williams, 529 U.S. at 405, 120 S. Ct. 1495). “The waantrary is commonly
understood to meawnliametrically different,’ opposite in character or nature,
‘mutually opposed.” Williams 529 U.S. at 405, 120 S. Ct. 1495 (citation
omitted).

A state court decision involves an unreasonable application of clearly
established federal law when it identifies the correct governing legarouhe f
Supreme Court cases, but unreasonably applies it to the flactat 40708, 120 S.
Ct. 1495. Additionally, we have recognized that an unreasonable application may
occur if the state court either unreasonably extends, or unreasonably refuses to
extend, a legal principle from Supreme Court precedent to a new context where it
should apply. Carter[v. Ward 347 F3d. 860, 864 (10th Cir. 2003)] (quoting
Valdez[v. Ward 219 F.3d 1222, 1229-30 10th Cir. 2000]).
House 527 F.3d at 1018.
The Court’s inquiry pursuant to the “unreasonable applicatitmise is an objective one.
See Williams529 U.S. at 4090. “[A] federal habeas court may not issue the writ simply
because that court concludes in its independent judgment that the relevardgtadedsion
applied clearlyestablished federal law erroneously or incorrectly. Rather that applicaust
also be unreasonable.id. at 411. “[A] decision is ‘Objectively unreasonable’ when most
reasonable jurists exercising their independent judgment would concludet¢éheosith
misapplied Supreme Court law.Maynard 468 F.3d at 671. In addition,
evaluating whether a rule application was unreasonable requires considering the
rule’s specificity. The more general the rule, the more leeway courts have in
reaching outcomes in cabg-case determinations. [I]t is not an unreasonable
application of clearly established Federal law for a state court to declinplycsap
specific legal rule that has not been squarely established by [the Suprente] Cour

Harrington v. Richter562 U.S. 86, 101 (2011) (citations and internal quotation marks omitted).

This Court “must determine what arguments or theories supported or . . . could have supported] ]



the state cour$ decisioitand then ask whether it is possible fairminded juristaild disagree
that those arguments or theories are inconsistent with the holding in a pricometighe
Supreme] Court.” Id. at 102. “[E]ven a strong case for relief does not mean the state court's
contrary conclusion was unreasondbldd. at 102 (citation omitted). “Section 2254(d) reflects
the view that habeas corpus is a guard against extreme malfunctions in tharatatd justice
systems, not a substitute for ordinary error correction through appkhldt 102-03(internal
guotation marks and citation omitted).

Under this standard, “only the most serious misapplications of Supreme Coudentece
will be a basis for relief undé€r2254.” Maynard 468 F.3d at 671. Furthermore,

[a]s a condition for obtaining habeas corpus relief frdiedaral court, a

state prisonemust show that the state cosrtuling on the claim being presented in

federal court was so lacking in justification that there was an error weltstade

and comprehended in existing law beyond any possibility for fairminded

disagreement.
Richter, 562 U.S. at 103.

The Court reviews claims of factual errors pursuant to 28 U§2€54(d)(2). See
Romano v. Gibsqr278 F.3d 1145, 1154 n.4 (10th Cir. 2002). Section 2254(d)(2) allows a court
to grant a writ of habeas coiponly if the state court decision was based on an unreasonable
determination of the facts in light of the evidence presented. Pursiga2el(e)(1), the Court
must presume that the state ctaifactual determinations are correct (including the CGég,
Sumner v. Matad55 U.S. 591, 592-93 (1982), and Applicant bears the burden of rebutting the
presumption by clear and convincing eviderss® Houchin v. Zavara&07 F.3d 1465, 1470
(10th Cir. 1997). “The standard is demanding but not insatiablgecause]d]eference does

not by definition preclude relief. Miller-El v. Dretke 545 U.S. 231, 240 (2005) (quoting

Miller-El v. Cockrel] 537 U.S. 322, 340 (2003)).



Finally, the Courts analysis is not completge]ven if the state court decisigras contrary
to, or involved an unreasonable application of, clearly established federal Btarid v.

Sirmons 459 F.3d 999, 1009 (10th Cir. 2006)Urfless the error is a structural defect in the trial
that defies harmlessrror analysis, [the Court] must apply the harmless error standBreaift v.
Abrahamson507 U.S. 619 (1993) . .. .1d.; see also Fry v. Pliler551 U.S. 112, 121-22 (2007)
(providing that a federal court must conduct harmless error analysisBreddtanytime it finds
constitutional error in a state court proceeding regardless of whether éhecstetfound error or
conducted harmless error review).

UnderBrecht a constitutional error does not warrant habeas relief unless the Court
concludes it hadsubstantial and injurious effect” on the jury’s verdi@recht 507 U.S. at 637
(citations and internal quotation mark is omitted)A] ‘substantial and injurious effeatxists
when the court finds itself in ‘grave doulabout the effect of the emron the jurys verdict!

Bland 459 F.3d at 1009 (citin@ Neal v. McAninch513 U.S. 432, 435 (1995)). Grave doubt
exists wherfthe matter is so evenly balanced that [the Court is] in virtual equipoise as to the
harmlessness of the erforONeal 513 U.S. at 435. The Court makes this harmless error
determination based upon a review of the entire state court reSwe.Herrera v. Lemaste225

F.3d 1176, 1179 (10th Cir. 2000). “In sum, a prisoner who seeks federal habeas corpus relief
must satisfyBrecht and if the state court adjudicated his claim on the merit8riwhttest
subsumes the limitations imposed by AEDPADavis v. Ayala— U.S.—, 135 S. Ct. 2187, 2199
(2015) (citingFry, 551 U.S. at 119-120).

A claim, however, may be adjudicated on the merits in state court even in theeaban
statement of reasons by the state court for rejecting the clRichter, 562 U.S. at 98.

(“[D]etermining whether a state cosrtecision resulted from an unreasonable legal or factual



conclusion does not require that there be an opinion from the stateegplaining the state
court’s reasoning) (citations omitted). Furthermorgw]hen a federal claim has been presented
to a state court and the state court has denied relief, it may be prababibe state court
adjudicated the claim on the merits in the absence of any indication or stggestasural
principles to the contrary.”ld. at 99.

In other words, the Coufbwe[s] deference tthe state cour$ result, even if its reasoning
is notexpressly statetl. Aycox v. Lytle196 F.3d 1174, 1177 (10th Cir. 1999). Therefore, the
Court “must uphold the state court’'s summary decision unless [its] independewt oéthe
record and pertinent federal law persuades [it] that [the] result contravamegasonably applies
clearly established federal law, or is based on an unreasonable detemohéie facts in light of
the evidence presentéd.ld. at 1178. “This‘independent reviewshould be distinguished from a
full de novo review of ta [applicants] claims? Id. (citation omitted). Likewise, the Court
applies the AEDPA (Antiterrorism and Effective Death Penalty Act) defatesttindard of
review when a state court adjudicates a federal issue relying solely on aastdéedsthat is at
least as favorable to the applicant as the federal stand@ed.Harris v. Poppeld11 F.3d 1189,
1196 (10th Cir. 2005). If a claim was not adjudicated on the merits in state court, andbifthe c
also is not procedurally barred, the Court mastaw the claim de novo and the deferential
standards o§ 2254(d) do not apply.See Gipson v. JordaB76 F.3d 1193, 1196 (10th Cir. 2004).

. ANALYSIS
A. Claim One/Ineffective Assistance of Counsel

It was clearly established when Applicant was convicted that a defendant haga right

effective assistance of counseSee Strickland v. Washingtot66 U.S. 668 (1984). To

establish that counsel was ineffective, Applicant must demonstrate both thal®uns



performance fell below an objective stardlaf reasonableness and that coussgéficient
performance resulted in prejudice to his defenSee idat 687. “Judicial scrutiny of counsgl’
performance must be highly deferentialld. at 689. There is a “strong presumptiomat
counsels perfamance falls within the range tfeasonable professional assistahcéd. Itis an
applicants burden to overcome this presumption by showing that the alleged errors were not
sound strategy under the circumstanc&ee id.

Under the prejudice prong, an applicant must establish “a reasonable proldadiibut
for counséls unprofessional errors, the result of the proceeding would have been diffelerat
694. “A reasonable probability is a probability sufficient to undermine confidentieei
outcome.” Id. In assessing prejudice undatricklandthe question is whether it is reasonably
likely the result would have been differenRichterat 111. “The likelihood of a different result
must be substantial, not justnceivablé. Id. at 112 (citingStrickland 466 U.S. at 693.)

Furthermore, under AEDPA[t]he pivotal question iszhether the state coustapplication
of the Strickland standard was unreasonable. This is different from askitigewtiefense
counsel’sperformance fell belo®trickland'sstandard,which is the question we would ask if the
claim came to uson direct review of a criminal conviction in a United States district court.
Richter 562 U.S. at 101. Wheh2254(d) applies, the question is not whether counselions
were reasonable. The questiohwdhether there is any reasonable argument that counsel satisfied
Stricklands deferential standard. 1d. at 105.

If Applicant fails to satisfy either prong of ti&tricklandtest, the ineffective assistance of
counsel claim must be dismisseé&trickland 466 U.S. at 697. Also, ineffective assistance of

counsel claims are mixed questions of law and féte idat 698.

10



The Court will address each of the eight ineffectigsistance of counsel claims below.

i. Conceding prosecutiors theory of guilt in opening and closing statements

First, Applicant states that the prosecusaheory, “rootedin the testimony of
cooperating calefendant Buchanan, was that Applicant stomped on the sd@ee, which
likely administered the fatal blows, and if the jury had doubts about Applicant belhgajui
stomping on the victins face, it could find him guilty of placing the victim in the trunk of the car.
ECF No. 1 at 11. Applicant contends that the prosecution had to rely on the “dual theory of
culpability’ for first degree murder because no physical evidence implicated him and no one other
than Buchanan, who was cooperating for a lenient sentence identified him as éss@gdd.

Applicant asserts that his trial attorney was ineffective because he concéaed to
prosecutiors theory of guilt when he stated during opening‘tiat Mingo put [the victim] in the
trunk,” and in his closing when he stated that Applicant most likely was one of the men doing the
stomping since itcould have been any three of the individiadsd rhetorically asketjc]ould it
have been Mingo?” and then answerges” Id. Also, in the Reply, Applicant asserts that the
state court improperly characterized the trial attosiegnduct during opening and closing as no
more than a rhetorical device to highlight the prosecution’s weak case. ECF N&. 37 a
Applicant contends even if the trial attorn@gpproach was a rhetorical device the ushisf
device was so inappropriate at the time that the use amounts to conceding Appicétriby the
trial attorney. Id. Applicant further asserts his expert, Mr. Castle, presented undisputed
evidence that the trial attorney was ineffective becauweseetnarks constituted concessions of
guilt. ECF No. 37 at4 and 5. Finally, Applicant contends the trial attarréfp'mative

statement thdtthe other person is Bruce Min§ayhen describing the beating of the victim by two

11



men, andheexplaining tlat Buchanan wasneof these two partiegareconcessiosof guilt by the
attorney. ECF No. 37 at 5.
Regarding this claim, the CCA found as follows.

Defendant first asserts that his counsel was ineffective because, during
opening statement and closiaggument, he made statements and arguments that
were equivalent to a concession of guilt. We disagree.

Conceding facts tantamount to a concession of guilt can be ineffective
assistance of counselPeople v. Dillon 739 P.2d 919, 922 (Colo. App. 1987).

Here, the prosecutidos theory of the case was that defendant committed
first degree murder by either stomping on the victim or hiding him in the trunk of
the cab while he was still alive. Defendant asserts that counsel conceded the latter
prosecution theory during opening statement because defense counsel stated,
“[Defendant] put [the victim] in the trurik. And during closing argument, counsel
stated that defendant could have been one of the people stomping the victim.
Discussing who struck the victim, counsel asked, “Could it have been
[defendant]?” and then answeredgs” Further, discussing the evidence
suggesting that two men fought with the victim while two men watched, defense
counsel noted that Buchanan had admitted the assault and statthtg thoer
person is [defendant].”

In its order denying defendant’s motion, the postconviction court found:
“[O]nly a strained interpretation of [trial counsel’s] comments, out of context
supports the idea they were actually concessions of guilt. Readtext, the
comments appear to be rhetorical devices attacking Buclsar&sion of events
and to be arguments directed toward the prosecstimmrden of proof. We agree
with the postconviction court.

The alleged concession made during openingratteis as follows:

What do we find? The two people that admitted kicking [the
victim] have blood on the bottom of their shoess [the victinis]
blood.

Demetris ONeal, you are going to hear Christopher
Buchanan, and there is a real element of truthis statement, but
liars, when they are lying about an event that actually happened,
they don’t lie about everything. He’s lying about his own
involvement. Hé&s lying about [defendant§’ involvement. But
there is some truth here. And he says th&teasetris was
throwing-was picking up the person in the car, he kind of recoiled
because the manblood was on him. And, in fact, Demetris

12



O’Neal has blood of [the victim] right here, exactly where you
might expect to find them.

[Defendant] put him in the trunk. There is no blood on
[defendant], not on his shoes, not on his clothes. He was driving
Mr. Buchanais car. Some of the items that were tested by [the
crime lab] are the pedals, brake pedal, the gas pedal, and the carpet
underneath him. No blood.

In our view, the context in which the statemgdiefendant] put [the victim]
in the trunk was made reveals that it was a rhetorical device employed to point out
the falsity of that allegation. The statement was immediately followed by the
assertio that no blood was found on defendant, his clothing, or his shoes, or in the
drivers area of Buchan&ncar, which defendant had driven following the assault.
This statement, therefore, is not tantamount to a concession of guilt.

Similarly, counsék dosing argument uses rhetorical devices in an attempt
to show the jury the shortcomings in the prosecusiease and to build reasonable
doubt:

Demetris ONeal had on a blue jacket. He had on a white
T-shirt. Could [the witness’s description of a laldeck man]
have been him? Could it have been Brett Williams? ltdorow.
Could it have been [defendant]? It probably could have.

The other man appeared about two inches taller than the
victim. You have a picture that shows the view that {titaess]
has, kind of down like this, not much light. Of course you are
going to look taller than the victim.

If a man the same size as me is pummeling me, | am not
standing straight up. | duck a little bit. And it could very well
appear that someonénw is pummeling me, if you are looking at
him and you dort’'see him face to face, if you just see him
pummeling me, it might look differentCould it have been
[defendant]? Yes.

Could it have been other folks? Yes. It could have been
almost anyone.

The important thing, the most important thingl[,] is two men
were doing the fighting, two men were doing the observing.
Except for my questions you would have had the impression that
Christopher Buchanan admitted kicking back right? So the other

13



person is [defendant].
As with the opening statement, we conclude that defense counsel employed

rhetorical questions and responses here. Counsel was in effect conthesting t

prosecutiors allegation that defendant was the perpetrator with the evitieaice

he was not, which is not tantamount to a concession of guilt.

Mingo, No. 10CA2150 at 9-13; ECF No. Blat 1014.

Conceding a cliens guilt is deficient performanceSee Fisher v. Gibsp282 F.3d 1283,
1304 n.12 (10th Cir. 2002). Prejudice is presumed to follow an attgronegtession of guilt.
United States v. Williamspb3 F.3d 1500, 1511 (10th Cir. 1995). When there is an allegation
that counsel conceded guilt, the focus is “whether, in light of the entire revem@ttorney
remained a legJ advocate of the defendant who acted with undivided allegiance and faithful,
devoted service to the defendandl” (citations and quotations omitted).

Regardless of how trial counselemarks are characterized, they do not state a concession
of guilt. See, e.g., United States v. Swan€di3 F.2d at 1071, 1074 (10th Cir. 1991) (defense
counsels statements during closing argument conceding therénwasasonable doubthat his
client was the perpetrator and that there {masreasonable doubas to an essential element of the
offense charged constituted a concession of gddt)es v. Stat877 P.2d 1052, 1055 (Nev. 1994)
(statement during closing argument ttthe evidence shows beyond a reasonable doubt that the
defendant’was the perpeditor was a concession of guiltate v. Harbison337 S.E.2d 504, 505
(1985) (statement by defense counsel that “I don’t feel that [the defendant] shémloh¢be
innocent” was a concession of guiltigrt. denied476 U.S. 1123 (1986).

In the opening sitement, trial counsel statas follows.

No question Mr. Marouf was beaten savagelyhe question is who did the
beating and what was the part that each person made.

It is not against the law to deal with someone that commits a crime. The
prosecution’s case against Mr. Mingo depends heavily on Christopher Buchanan.

14



The only evidence you are going to hear that this man did anything to Mr. Marouf is
from Christopher Buchanan.

Christopher Buchanan is a person who will admit to you that he has no
trouble lying when he trying to get himself out of a jam. He comes back to the
apartment, he runs awaygsitcold, some of us know this is unusual weather for this
time of year. Sometime on March 29th we have delightful weather. Nevgs
cold to the pointvhere even the officers were wearing heavy winter coats that
morning.

4 o’clock in the morning, it's even colder than it is during the day.
Running in a tank top and shorts with $400 and his ID in his pocket. Asdtile
going to stick with thisidiculous lie he was on his way to 7/Eleven where he had
seen police, that he was going to buy a money order for his rent.’ s Tidatulous.
He's going to say it the truth, but that tells you a little bit about Mr. Buchanan.

The first cop that arrésd him, he tried to throw him off. He will tell you
everything he said that day was trying to throw them off of his trail. Whycare
arresting me, | didhdo nothing? Playing dumb.

The first officer that questioned him was Sgt. Chuck. He washeat tis
what he told Sgt. Chuck. | was not there when this man got beat. | had four
friends that had left. | donteally know their names, they left with Demetris. |
walked them to the door and said, See you later.

They left in a white Buick or Regal driven by a man named Leroy. Leroy
is a black male, hetall, and yotre going to see when he gives the description of
the height of the person, it’s right about Mr. Christopher Buchararé,
muscular, and he was wearing a white jacket and tan. paftsl thats important,
folks. Because those were the clothes that Christopher Buchanan was wearing
Those were the clothes that this withess says the aggressor and the beater and t
person that knocked Mr. Marouf to the ground and started kickingvasn
wearing.

So Christopher Buchanan’s already thinking of how am | going to get
myself out of this jam. | will make up that someone named Leroy, about my
height, wearing my clothes, leaving in another car. Why? He knows someone
has seen him beating Mvlarouf and hes got to say thad someone else. He
creates phantom people.

He knew his car left and he told the officers that a person named Charles
was driving his car. And Charles lived on 26th and Newport. Mr. Brimmer just
said that Mr. Buchanatten gave a story, gave a statement and it was an
hour-49minute statement to Detective Barrington. And this is a quote from Mr.
Brimmer,“Not very truthful” Thats an understatement if | ever heard one. This
is a transcript of the statement that Clofdher Buchanan gave on March 29th to
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Detective Harrington. Every one of these red stickies is an admitted lie of
Christopher Buchanan. Every one of them. That's Christopher Buchanan, not
very truthful.

On March 29th, we knew Mr. Christopher Buchanas \lying because his
lips were moving. He elaborated on the stories of thesd@hahree people.
Now, he didn’t remember that he had said Leroy, but he remembered the L.
Called him Lunatic.

And a lot of times when people that aren’t very good at lying, lie, they are
not real good at filling in detail. Christopher Buchanan filled in somelslet&le
talked about the stud earring the people had, talked about the goatee, talked about a
tattoo with cursive writing. Gave you a lot of detail. All lies.

A description of three people, said they were on acid, said they were Crips.
A couple times, you know, honest with youmltelling you the truth, said he didn
hit him. Maintained he didbhit him through most of the interview.

Detective Harringtorsays, well, you know, we are going to be doing some
tests, we are going to test your shoes, we are going to test ytuasche are going
to see if they have any kind of evidence on them.

At the [sic] point Christopher Buchanan knew he was sunk, sdrhitad
that he kicked the guy a couple times. Kicked him in the shoulder. And even
then he admitted that his kicks knocked the man flat on his back.

Mr. Buchanan is charged, lsegiven some lawyers, Alaurice Tafoya and
Susan Fisch, public defenders, good lawyers. And part of what lawyers do, teach
him about what evidence there is in the case, teach him what evidence there is
against him. He learns about evidence at a motions hearing. Talking with his
lawyer he knows He in real trouble. And he makes what may seem to you folks is
like a hardtimes deal. Minimum of 10, no more than 18. But it's a whole lot
better than life without parole.

Remember what he says, | have no problem lying to get myself out of a jam.
He's in the biggest jam of his life Hes in a bigger jam than most of us will ever
see in our life, and he needs to get himself out.

At this point-and you will see, there is very little evidence against Bruce
Mingo. No question, | think you folks, he was there. He was driving Mr.
Buchanais car an hour, 45 minutes after the car took off. No evidence against
him. No physical evidence. But they want him, they want him, they charged
him. They charged him based on basically what Chris Buchanan said in that first
statement, that Mr. Mingo hit him twice.
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He's in a jam, he needs to get out of it. What does he need to do? Well,
Demetris ONeal has already made a statement. He made a statement | believe on
March the 30th, that Monday. And in that statement, he admitted kicking the ma
He admitted kicking the man when the man was on the ground and kind of was
reaching up to him, so he kicked.

So he needsChristopher Buchanan needs to do what the prosecution
wants. He needs to give them Bruce Mingo. He gives a compelling stdry; a
sounds awful. This brutal man, if you listen to Chris Buchanan, Chris Buchanan,
was in this mais face, Mr. Marouf. Wasmh'angry. Was yelling, talking stuff to
each other. Ms. ConnalicKin will say that. She was hearing all of this.

There was #ot of profanity. Mr. Buchanan will admit he was being profane.
And hés standing there, all of a sudden Demetridl€al comes and blasts the guy
and then Mr. Mingo comes and blasts him twice. And then the beating starts.

The only problem, folks, is #t we have a disinterested witness, Sheila
ConnallyMcKin. She doeshknow these individuals. She doesn’'t know
anyone. And what does she say? One man, four men shouting and yelling, one
man, he was black, she called him the attacker, he punchednhe Tine man
goes down to his knees. Then he kicks him very hard at least two, maybe three
times. One, not two.

What does she say about this individual in terms of clothing? He was tall.
She said he was big. And when she was questioned and pressed about that, big in
relation to the attacker and that may have been because the attacker was on his
knees. Christopher Buchanan is 6 foot 1. Mr. Mingo is not. Christopher
Buchanan has him atd 260. Put Mr. Buchanan and Mr. Mingo next to each
other and M. Mingo is maybe an inch taller, slightly taller, andsh@gger. But
the person, the aggressor, the one that landed the first punch and knocked Mr.
Marouf to the ground and then kicked him was a person wearing light clothing.
Thats Chris Buchanan.

Frank Pulsipher, another eyewitness, and you are going to hear different
stories from these two different people, they saw parts of the same incident.
don’t know what experience you’'ve had, most of us have had, sometimes people
that see the same eventuyask what they have seen and they are different. And
it’s not that either of them are lying, but people remember different things. Some
of us remember things wrong.

But the one thing Frank Pulsipher says, two people were doing the fighting,
two peoplewere mostly watching.

Who do we know who kicked by their own admission Moustapha Marouf?
Demetris CONeal, Christopher Buchanan.
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Thats not the end of it, though. There is a lot of physical evidence in this
case. We call it forensic evidence. And faierevidence is just the application
of science to legal matters, especially crime investigation.

Physical evidence does not corroborate Christopher Buclsastary.
And in the instruction on credibility that you are going to get, you are going to get
some tools to aid you in determining credibility. And one of them, is the story
contradicted or corroborated by other evidence in the case?

Detective Frank Harrington, the detective in this case, submitted 53 items of
evidence to Greg LaBerge. Greg LaBerge is a scientist in the Denvex Polic
Department crime lab. He asked him to look for blood and trace evidence on these
53 items. They founehot they, Greg LaBerge found blood stains on 11 items.
They had taken blood from all four individuals charde@NA tests, DNA profile.

They had taken blood from Mr. Marouf and got a DNA profile. They then try to
get DNA profiles on these 11 items that appear to have blood stains on them and
they compared it.

What do we find? The two people that admitted kicking Mr. Marouf have
blood on the bottom of their shoes. sIMr. Maroufs blood.

Demetris ONeal, you are going to hear Christopher Buchanan, and there is
a real element of truth in this statement, but liars, when they are lying about an
event that actuallhpappened, they ddrie about everything. He’s lying about his
own involvement. Hes lying about Mr. Mingts involvement. But there is some
truth here. And he says that as Demetris was throwiag picking up the person
in the car, he kind of recotiebecause the mablood was on him. And in fact,
Demetris ONeal has blood of Mr. Marouf right here, exactly where you might
expect to find them.

Mr. Mingo put him in the trunk. There is no blood on Mr. Mingo, not on
his shoes, not on his clothes. Was driving Mr. Buchanas car. Some of the
items that were tested by Greg LaBerge are the pedals, brake pedal, theafjas ped
the carpet underneath him. No blood.

Thats why you know that Alice McKenzie is not telling the truth. She
made a statemenn April 5th to the detectives. She said that the next day she
goes over to Bruce Mings house, she lives just down the street on the same block,
sees Christophes’car and she went with her sister. She made a videotape of this.
And on the videotape, she has Mr. Mingo bringing out some shoes. And in her
words, he had blood all over those shoes. | mean all over those shoes. And he
had this towel and was wiping it. And at some point he was going, Damn, all this
blood.

There was blood found on both Christopher Buchanan'’s shoe, on the
bottom of the sole, and there was also blood found on DemelNsal¥ shoe.
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There was footprints found as well, blood-stained footprints, one by the door to
Christopher Buchanan’s apartment, front door, not his individual apartment, but
apartment building, and there was also some blood found in the back seat of the car
that Demetris QNeal was riding in initially. That, for some reason, may have

been just a very small sample, didyield—wasrit enough to reveal DNA

evidence. We don’t know whose blood that is.

But the blood that was on peo@ehoes gets transferred. If there is so
much blood the next day tsegot to wipe it, hes going to be depositing it on those
pedals. Especially the brake pedal. You press that harder than you do an
accelerator pedal. She is going to say there was blood on both shoes.

She is going to say Christopher and Demetris put the body in the trunk.
Alice doestt believe that. | don’t know if she knew that the keys to the cab were
found in Christopher Buchanamocket. He operating the trunk. Hg’
working the trunk.

The only evidence that you are going to have aand there is not a whole
lot of blood on the scene, there is not as much blood as you would expect, but the
only two individuals who are walking in the blood wevéhere the body was, and
putting it in the trunk, have blood on their shoes, are Christopher Buchanan and
Demetris ONeal.

Listen to Christopher Buchanan'’s statement as to how many kicks and
where the kicks we that were applied to Mr. Marouf. And then listen to the
coroner. And you know hg’not telling the truth either.
| think the case against Mr. Mingo is based upon a person who would lie,
has no trouble lying when teetrying to get himself out of aja And hés in a
real jam. And part of what he needs to do is to get out of that jam, is to come into
court and tell you folks how this man was the man that really killed Mr. Marouf.
That from a man who had so little regard for the truth.’ sigeing tacome in here,
and he’s going to swear to the truth. He’s going to look you in the eye.
Case No. 98CR2673, Feb. 9, 1999 Trial Tr. at 23-34.

Applicant’s concession claim regarding thial attorneys opening statement is based on
one remark made by his attorney. Applicant contends that his attorney abtwégmplicants
guilt when he stated that Applicant put the victim in the trunk. This statemakeis dut of

context based not only on the intent of the remark but also based on the eleven page wanscript

the trial attorne\s opening statement. The trial attorney was discrediting Mr. Buchanan’
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accountability of Applicans involvement. The point the trial attorney was making is how could
Applicant have put the victim in the trunk and not hidaeevictinis blood on his shoes, his clothes,
or the brake and gas pedal and carpet underneath him in the car that he was dingrtgal
attorneys opening statement is replete with argumentative statements that demonstrate an
adversarial representati of Applicants interests before the jury. Moreover, because the
statements in question are not the functional equivalent of a concession of guilt, mhech of t
reasoning underlying that line of authority is simply inapposite.

Furthermorethetrial attaneys closing argument, like his opening statement,
demonstrates an adversarial representation of Applgarerests before the jury. Applicat
trial attorney argued as follows.

If you believe Christopher Buchanan, Mr. Mingo is guilty of somethity a
guilty of something very serious, but you have to believe Christopher Buchanan,
and Christopher Buchanan would not recognize the truth unless you slapped him
with it across the face. He is a bdéded liar.

How do you prove deliberation? How do yowve first degree murder?
You carit get into someorig head. You can'’t tell what someone is thinking.
And the proof of first degree murder requires the proof as to what is going on in
someonts head at the time of the act.

You have to have intent to cause the death. It has to be a conscious
objective. It also has to be after deliberation. Both of those have to be there.
After deliberation, not only must it be intentional, but it means that the decision to
commit the act must have been made afteeiezcise of reflection and judgment
during the act.

Mr. Brimmer is right. It doesn’t take a lot of planning. You walk in a
room. You see someone across the room and decide | am going to kill them. You
walk across the room and do it. It might be 30 seconds. It might be 60 seconds.
It must not be, never be, committed in a hasty or impulsive manner.

If this wasnt a hasty or impulsive crime there just’tsone. Second
degree murder means that someone must knowingly cause the death of another.
Thedefinition of knowingly is kind of convoluted, but it essentially means that you
were aware of the conduct; that you could be stabbing someone, kicking someone.
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But there is a second part and that is that | am aware that my conduct is
practically certairio cause the result, in this case, death. Kicking someone may or
may not be second degree murder.

You must intend to kill a person, knowingly kick a person. You must be
certain that that action is going to cause the death. We can all think of sguation
where putting a gun to someoaéead and pulling the trigger, knowingly putting a
gun to the head, knowing that the bullet comes out and goes into the péisad.
That is practically certain to cause death. You folks have to decit®notthere.

First degree assault cause means you have to have the intent to cause serious
bodily injury. Again, that has to be a conscious objective. And one of the
guestions you folks have to answer is wiradt what evidence is there that Bruce
Mingo stomped Mr. Marouf viciously, but what credible evidence is there.

It has to be proven. The district attorney just stood up and told you that
Christopher Buchanan is credible. He is to be believed. Let’s look at the
eyewitnesses. Letlook at the other evidenceSee what credible evidence
makes this man, this man, not the group, this man guilty of anything.

Survivor’s guilt eventually caused him to lie to the police about a couple of
things. There is a robbery. Chris Buchanan grabbed Marouf out of the ear. H
dragged him out of the car. He said that at first, the first time he talked to the
police.

He defended why he said that because he was scared. That may be a good
reason to lie, but he lied. He got angry. That was not the truth. Why did |
produce the picture of Brett Williams? Do you remember when | asked Mr.
Bouchaib, were there any white people in this group that went down? He said, no.

The instruction on credibility gives you some tools to help you determine
credibility. And one of the tools is the ability to observe andghety | was
testing Mr. Bouchaib. He did not observe very well. The group of three men, he
Didn’t see them.

At least three people were doing the stomping. What three people? Or
was it only two? Frank saw two people doing the hitting and one doing the
stomping. Kenneth Adams saw one. When he says hé demany white man,
what is the conclusion you come to? He dide’e all four men.

He said he never told the police his friend was robbed. We know that there
was an allegation of robbery from the get-go. How do we know that? Do you
remember Officer Jones and Officer Hamel. Officer Jones was dispatcled to t
7-Eleven on a robbery.
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Officer Hamel received three calls. There was a disturbance at 2424 South
York and a robbery victim was-a&ind | am not sure this is the exact address, but
2410 South University at theEleven.

Then Officer Jones got through Officer Hamel that a robbery had occurred,
been robbed by four people with a gun. Do you believe thaseavgun? He
made that up because he needed to justify to himself and others the reason that he
ran. We might all do that if we had a close friemat tvas killed. But that doesn’
mean that he is credible.

That doesrt’mean that he is reliable. And we know that initially he lied
because he was scared. Maybe we have two disinterested withnesses. There is a
lot of confusion in their testimony. There is some inconsistencies. Tleere ar
some outright contradictions.

But Christopher Buchanan, the comstene of their case, the reliable
person, the person that you got to believe says, | was arguing with him. He was
going to fuck me up. He was getting angry. He was in his face.

He said Mr. Mingo comes and boom, boom. That didn’t happen, folks.
One atack. He is wearing light clothing. One attacker wearing light clothing
hits the man, knocks him to his knees, and he kicks him three times.

We know Christopher Buchanan caused that damage that you see on the
shoulder. That is where he kicked him. uMmave the statement. She said the
attacker was large and black. Today or yesterday or the day before she aaid it w
the largest and tallest of the men there.

Let's test how she knew that. That is why | asked the question, what kind
of clothes were thse other men wearing? She had no idea. What conclusion do
we draw from that? She really didn’t see the other men. She was focused on the
attack. Her impression was that it was the largest and biggest person $iere.
didn’t see the other men. Sdiein’t see their clothes.

And then let’s look and see who is the tallest. Do you look from up here
down? Or do you look at this level? You saw when | had Christopher Buchanan
and Bruce Mingo standing side by side because the impression that thetpyosecu
was trying to sell, trying to give you, was that Bruce Mingo is just much, much
bigger than all these men. He is huge compared to these men. He is much bigger
than all of them. | am exaggerating.

That is what they were trying to do. | had them stand next to each other.
There is no question he is taller. Dramatically taller? Mocouple of inches?

They weigh, and we dohknow how much Bruce Mingo weighs, 220, 240,
or 265, nine months ago. Surprisingly, when they turned this way, Christopher
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Buchanan was actually bigger than he appeared on the witness stand. He is not
tall man.

He maybe ist as thick this way, but if you look at his shoulder, his
shoulders are pretty wide this way. He is not dramatically smaller than Mr.
Mingo. He is smaller, yes. Brett Williams is between them. That means we
have three people within a couple of inches of each other.

It's winter. Mr. Brimmer and | are about the same height. Now, Mr.
Brimmer has a thinner face. We are standing next to each otheequdstion. |
am heavier, 20, 30 pounds, maybe more.

You put a big, thick jacket on Mr. Brimmer and have me in regular clothes,
and maybe from the back, maybe when it is dark, and he can actually look heavier
than me. I8 deceptive. That why lasked, what kind of a coat did Bret
Williams have on.

Even Sheila Conally4cKin said, it was a large black man. And she said
large because she was thinking in relation to the victim. And the victim was down
on his knees. She admitted it. Christopher Buchanan fit that description.

Why else does he fit that description? He has the-tiglired clothes on.
He is the only one in lightolored clothes. That is what makes sense.

Frank Pulsipher, you heard Christopher Buchanan say that Mr. Mingo had
on a Georgetown jacket or sweater. It has a letter. Mr. Pulsiphet klahe a
real good-his ability to observe wastreal good. Why? Because of the lighting.
It was not his fault. The lighting wasmgood. But the lighting was so dim that he
could not tell if these people were Hispanic or black.

When you say Hispanic, most of us think of somebody a little bit darker.
But if  am next to Mr. Mingo in any light and if you camreéll, what does that tell
about anything else? You césee. But he nte one observation. He did not
describe to you a blue jacket with lettering on the front.

What did he describe to you? At first it was either a blue or purple and
white jacket. And he thought that the white was on the upper part of the sleeve by
the rght elbow. | dort know that we have anyone trebeen described as
wearing those kinds of clothes.

Demetris ONeal had on a blue jacket. He had on a whighift. Could

that have been him? Could it have been Brett Williams? 't#oow. Could it
have been Mr. Mingo? It probably could have.
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The other man appeared about two inches taller than the victim. You have
a picture that shows the view that he has, kind of down like this, not much light. Of
course you are going to look taller than theimc

If a man the same size as me is pummeling me, | am not standing straight
up. |duck alittle bit. And it could very well appear that someone who is
pummeling me, if you are looking at him and you 'deee him face to face, if you
just see him pumeling me, it might look different. Could it have been Mingo?
Yes.

Could it have been other folks? Yes. It could have been almost anyone.
Then he saw someone doing some stomping. The second man who was doing the
kicking seemed to be larger than thenpoeler. It could have been any three of
the individuals.

If the pummeler was Brett Williams or maybe Christopher Bucha#ets
say it was Buchanan. The stomper could haea Brett Williams or
Buchanar-could have beerbecause Brett Williams is thinHe testified to that.
But he had on a big blue fgtyle coat. Thas what he recalls back on March 29.
He remembered nowstblack. It added weight.

The important thing, the most important thing is two men were doing the
fighting, two men were doing the observing. Except for my questions you would
have had the impression that Christopher Buchanan admitted kicking back, right?
So the other person is Bruce Mingo.

See why folks have a right to a lawyer because | got up and Detective
Harrington saidemetris ONeal admitted kicking the man. He admitted kicking
him once to kick his hand away. Someone in Mr. Position [sic], they are not going
to tell you everything they did. Two people doing the fighting. Two people tol
this man, we are doing thiglting.

Now, the fact that two people say they kicked Mr. Marouf tells us part of
what was going on. He said he didsee the man fall down. | was talking to my
wife. He missed parts, bits, and pieces. So maybe he missed the other pers
doing the kicking. | don’t know.

There is some confusion there, folks. The case relies on Christopher
Buchanan. We all work from self interest. The highest form of setbsites self
preservation. And does Christopher Buchanan have a motive for lying? Would
he lie to get himself out of a jam? In a heartbeat.

Would he lie to you? What do you think? He isinjail. He is looking at
life without parole, a 1§earold man never getting out of prison. Why was he
concerned about that? Because at the tinmadde a plea bargain. The tissue
and pattern on Mr. Marowd’face seemed to match.
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We know different now because on January 6th a report came back from
Mr. Laberge that there was blood on these shoes. So we know who was probably
wearing those shoes. @¥ive got blood on them. Not probably, we know there
was.

And he knew that if he had to explain to a jury about lying about wearing
those Jordon’s they are not going to believe him. Why?

Well, because of the lies he told on March 29, absolute liesempgood
lies. But he lied and he lied and he lied. He lied from the very beginning. His
lies are created in lying with what actually happened. There is somerotvn
in there, okay?

The clearest example of that is when he told the officers, yeel know
what? There were three guys in a white Buick Regal or Cutlass. Agdyhe
driving is a guy named Leroy. He was a black male, tall and muscularngeari
white jacket and tan pants.

Why did he tell the police that? Why did he give thaqaolhe same
description of himself wearing the same clothes as himself? He knewatey
been seen. Who was doing the beating and stomping? Christopher Buchanan.
He knew that.

Even before that. What are you doing? Why are you arresting me? He
knewwhy they were arresting him. To save himself what does he have tdlgo?
must testify truthfully in the trial of Bruce Mingo, Brett Williams and Demetris
O’Neal.

What does he need to say? He knows what he needs to say. | need to give
you guys myco-defendants Fine. No problem. Whatever you want. Without
him as unreliable as he is, what evidence do you have against Bruce Mingo?

They need to convict Bruce Mingo. They need credible evidence. He
gave and we went through some of the lies yesterda. went through a lot of
them. We didit go through all of them. Wd'still be here.

First he talked about the three people. Now, when he talked to Detective
Harrington several hours later he still remembered that he had givemytietiy a
name steing with L. He forgot Leroy. Now'is lunatic.

He will spend a lot of time lying. He will give you details. He talks about
the appearance down to the tattoo on the neck. There was writing, cursiivg. wri
The guy had diamond studs in his ears. They were blue. He talked about clothes.
He talked about their activities.
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He determined they were once doing the stomping. He talked about the
gang affiliation. And it was all a lie. He lied about the clothes he wasngear
He said | was wearintipis white tanktop and these shorts at the time of the
confrontation.

Why? That is exactly why because he put Leroy in the clothes he had. He
knew someone had seen him beating this man. And no one in white tank top and
white shorts. He makes up lies tioesi even need to. Okay?

Demetris ONeal was driving his car, a white Regal or white Cutlass 1984
or 1983. He leaves while the stomping is going on. He handed his keys to Bruce.
You all do what you all got to do. Lies. During the interview yiisg wasrit
very compelling. | didn’t kick the man.

Detective Harrington said, well, you know, what we are going to do, trace
evidence. Well, you know, maybe | kicked him. Then he says, okay, | kicked
him in the shoulder, but that is as far as it goes.

He told the detectives, | don’t know who put him in the trunk. He knew
who put him in the trunk. And then the lie that he stuck with from day one. He
just put a man in the trunk. Hgust been involved. He put a man in the trunk he
thinks is dead. He knows he beat him.

He looks out and sees the cops at 7-Eleven. And he decides thablt's
know what? It's 4 o’clock in the morning. | thinksttime for me to go get a
money order to pay my rent.

He forgot about that at first yesterday. He said he wenBleven to get a
drink. | asked him about his money order. Oh, yeah. Yeah, that'sit. And if
you believe thatdid they believe that?

They have got to try to sell you on Christopher Buchanan and that is one of
the things they are going to have to try to sell you on that this man is credibig. A
look at the ridiculous stuff he said.

And he goes out in his tank top.’sltold and he is running. Letcontrast
that with his trial testimony yesterday.

Who had the strongest motive to start stomping on Mr. Marouf. Who had
strongest motive to beat him the way he did? Not Bruce Mingo. Chris Burchana

He sees some guy who should not be driving, backed into his car, keep on
trying to go, pull back in, and then deny doing it. Now, noy aldles he deny
doing it, but he gets in his face and starts cursing at him. More than one person
said there was some cursing back and forth. Buchanan said it. You don’t think
that is going to get him mad? He was curious.
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The reason | asked the corottez questions about what kind of injuries you
would see were because there were none,’buthvious. | knew what
Christopher Buchanan had said and we are not talking about a couple of kicks right
in here. We are talking at least two by ChristophestBnan, two by Brett
Williams, four by Demetris Mleal and four by Bruce Mingo. That was
yesterday.

Mr. Marouf got kicked at least eight times before he got to his hands and
knees. After he got to his hands and knees, he was kicked four to six thmees.in
There are a couple of bruises in the body area. One might be a kick. @ne is
linear bruise, linear mark like this, not what you get from kicking.

If I fall into this, | am going to get a linear bruise. It could very weilld
have been as Deitnis O Neal he bounced off the trunk and tsawhere he got the
linear bruise. No question this man was dragged. You can see the dragging here,
here, here and even on the knee. And the pants are torn here and here. What does
she call it, some kind ddfrushing. Its almost like road rash, right back here.

He says all four were kicking, all four. He has to say all four. Why?
That is what he has contracted to do. That is what he has promised to do. That is
what he was asked to do. He is doing what he has to do. But that is completely
contradicted by the evidence of the other witnesses.

And that's completely contradicted by Detective Martinez. He said that
Bruce Mingo and Demetris’Real put the body in the trunk. And | have found a
little gem in his testimony.

After he opened the trunk of the cab, what happened? We put the body in
the trunk, we. Mr. Brimmer then said, well, Mr. Garcia didn’t go through the
whole explanation, did he? He had another answer after that, right? Yeah.

The other question that Mr. Brimmer brought up was, who? Then he said
Demetris ONeal. Demetris QNeal does not equal we.

The three of us are together. They put the body in the trunk. They do
something together. We put the body in the trunk. He put the body in the trunk
and he is lying about it. He was asked why he described the three phony guys on
March 29.

Well, I was looking out for my friends. That is why | lied about that.
Thats why | made up those three guys. He could care less about his frieteds.
was only thinking about himself. He wasn’t the best of friends. Bruogd/i
helped start the fight. In fact, there was so much blood on Mr. Mirglmes, not
only on the soles, but on the side.
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Now, Mr. Mingo must be guilty because we ddmave any evidence that
connects him. That is what they are saying. He had an opportunity to get rid of
him. Therefore, lack of evidence means guilt. That is hogwash. Thatis pur
speculation.

He had black pants in the laundry room that were recently wasHed.
washed off the blood. He had on jeans.

How do we know that Demetris Real put the body in the trunk? Look at
the blood. Isit it ironic that the two people that admitted kicking him have blood
on their shoes? | ddrknow, there is just a litttamount blood and why it stayed
there.

Who knows? Sometimes things happen that wet explain. But
probably they got the blood from the bottom of their shoes, not from the kicking,
but from the stepping into a little bit of blood that was around the cab. It stuck to
their shoes.

Ladies and gentlemen, one of the things that the instructions ask you is not
to look at all the evidence, but look at the lack of evidence. There is no evidence,
no credible evidence that Mr. Mingo killed this man.

Thereis no credible evidence that he kicked this man and booted him; that
he hit him with his fists or that he stomped him. There is some confusion. There
may very well be a lot of confusion as to what happened.

If you are confused and you don’t know what happened, that means the
matter has not been proven.’slthat simple. Maybe he did it. Maybe he hid the
evidence. Maybe he did this or maybe he did that. It's just speculation.

And you may not even know what happened out there and who did what,
but one thing has not been proven and that is that this man did anything other than
not stop the beating. Because of that he has been in jail for almost a year.

Ladies and gentlemen the only verdict in this case is not guilty. Thank
you.

Case No. 98CR2673, Feb. 11, 1999 Trial Tr. at 37-57.

Again, Applicant has taken his trial attorney’s remarks during closing arguwutat
context. The tial attorneys remarks that it could have been Applicant who did the stomping
were in support of his argument that thenessestestimonies were not conclusive of which of the

four individuals were responsible for kicking and stomping the victim. Theatt@ineys intent
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wasto point out to the jury that the prosecution had not proven that Applicant did anything more
than not stopping the beating.

To the extent Applicant relies on the Mr. Castlexpert criminal defense testimony at the
Rule 35(c) postconviction hearing, Mr. Castle’s findings, like Applicant’steden out of
context. Mr. Castle testifies that remarks in the trial attosngyening statement and in the
closing argument were concessions of Applicagtiilt and examples of ineffective assistance of
counsel. Mr. Castle testifies the trial attorney stated‘thsiclient placed the bodyas one of
two people who placed the body in the trunk,” and in closing thinking there was evidence that
Applicant had blood on his shoes, attempted to explain “why his client would have blood on his
shoes by saying that it probably stuck to the bottom of his shakesMim Mingo was carrying the
body to the car.” Case No. 98CR2673, Feb. 6, 2008 Rule 35(4) Bir8687. Mr. Castle
further testifies that the trial attorney in an attempt to explain away the blooppbicaits shoes
also stated thdtessentially, he was at the scéaad “walked through the blood instead of
stomping the body,” and that there was a little amount of blood that stayed on the@tmoes f
stepping into a little bit of blood around the calal. at 92.

Mr. Castle also testifies that in tbpening statement the trial attorney statdd Mingo
put him in the trunk,¥which was preceded by a reference to the victiich. at 88. Mr. Castle
further testifies that the trial attorney in the opening statement stated Applicahhawa been
one of the three men who stomped on the victim, that it could have been the other defendant, but
was most likely Applicant, and in making these statements increased the prptsdilpplicant
was one of the stompers to a sevdntg-percent chanceld. at 8889. Mr. Castle also testifies
the trial attorney indicated that Applicant was one of two attackers when rtetstéte jury that

Applicant could have been one of the attackers who pummeled the victim, and the tnalyattor
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also conceded that Applicant was the other person doing the kicking when he stateshtwere
doing the fighting and two were observing, but “except for his questions the jury woulthkave
impression that Christopher Buchanan admitted kicking bad#."at 90.

The Courtfinds no other remarks by the trial attorney that are addressed by Me &ast
the Rule 35(c) postconviction hearing. Furthermore, on cross examination of Me. & alse
Rule 35(c) postconviction hearing, Feb. 15, 2008 Rule 35(g)ai8, Mr. Casd agreed that a
transcript catt really tell or doest show a voice inflection.

In the opening statnent, the trial attorney statéeht Mr. Buchanan and Mr.’@eal admit
to kicking the victim and then that these individuals had the victim’s blood on the bottom of their
shoes. Case No.98CR2673, Feb. 9, 1999 Trial Tr-a130The attorney statédat Mr. ONeal
picked up the victim and recoiled when he got the victim’s blood on Hanat 31:32.

Immediately after stating’®eal had picked up the \im, the trial attorney state'Mr. Mingo put

him in the trunk,” but then he statdtere is‘'no blood” on Applicant, not on his shoes, not on his
clothes, and not on the pedals or around the pedals, even though he draate32. It is clear

the trialattorney intended to show that if Mr. O’Neal picked up the victim and got blood on
himself, then Applicant if he helped place the victim in the car sradstthavénad blood on
himself, his clothes, or his shoes. The trial attorney very explicitlydstabeng the opening
statement that th®nly two individuals who are walking in the blood wekghere the body was,
and putting it in the trunk, have blood on their shoes, are Christopher Buchanan and Demetris
O’Neal’ Id. at 33.

As for the closing arguemt, the trial attorney when addressing what the assailant was
wearing, who was pummeling the victim, and how large he was, stated that the essegither

than Mr. Buchanan, who has been determined to have lied about multiple issues, did not with any
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specificity identify Applicant. Case No. 98CR2673, Feb. 11, 1999 Trial Tr.-4642 Infact, the
trial attorney statethat the two disinterested witnesstestimonies were confusing, inconsistent,
and outright contradictive.ld. at 42. So when theidt attorney stated that the individual who
was attacking the victim could have been Mr. Williams, MiN€al, or Applicant, he was
discrediting the testimony .Id. at 46. Although the trial attorneyremarks in the closing
arguments are somewhat configsivhen he statetthat“the other person is Bruce Mingat’is

clear that the trial attorney was not conceding but portraying to the jury ttekeao who did what
during the attack on the victimld. at 47.

Finally, contrary to Mr. Castleaccusation that the trial attorney was attempting to explain
away blood on Applicant’s shoes, even though it would have been unnecessary because no
evidence existed that he had blood on his shoes, the trial at®atagments in fact were
referring to M. Buchanan and Mr. O’Neal, the two people who had blood on their shoes.

Id. at 56.

As argued by Respondents, ECF No. 28 a20.9and determined by the CC¥jngo, No.
10CA2150 at 9-13; ECF No. 10-3 at 10-14, the trial attorney’s statements noted ab®ve we
rhetorical and pointed out the shortcomings of the prosecsttase.

Based on the above findings, an objective assessment of the trial agdoemgsentation
reveals he did not cease to function as an advocate on behalf of Applicant in either thg openin
statement or closing argument. He argued to the jury both the evidence icotideared the
evidence lacking in the record, as well as arguing the weight and the ctgdibihe witnesses
and the evidence.The trial attorney also focused thayj's attention on the jury instructions and

conceded undisputed facts in the record when necessary.
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The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 592093. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchinl107 F.3d at 1470, which for the reasons stated above he has failed to meet
this burden.

The Court, therefore, finds that the state ceut€cision regarding the trial attorhey
comments during his opening statement and closing argument were not contrary to or an
unreasonable application of any clearly established rule of federal law as detebyithe U.S.
Supreme Court or a decision that was based on an unreasonable determination of tHéhfacts.
claim, therefore, lacks merit, and Applicant is not entitled to relief.

il. Eliciting incorrect forensic evidence falsely inculpating Applicant

Applicant asserts that his trial attorney called only one witness irdéfense casdo
elicit that the victin's roommate could not identify Applicant in a photo lineup, ECF No. 1 at 11,
and that the trial attorney also elicited incorrect evidence, apparently froeathddtective, that
the victims blood was found on Applicant’s sho&s, Applicant contends that at his Rule 35(c)
postconviction hearing the prosecution’s expert concluded that trial cauakeitation of the
incorrect evidence constituted prejudicial ineffective assistance of coultselln his Reply,
Applicant catends that the staseexpert witness at the Rule 35(c) postconviction hearing agreed
with Mr. Castle that the trial attorneyactions rendered his assistance of counsel ineffective and
the presentation of uncontested false evidence prejudiced Appli€4Z¥. No. 37 at 6.

The CCA addressed this claim as follows.

Next, defendant contends that his trial counsel elicited inaccurate forensic
evidence from the only defense witness, which falsely inculpated him. Htsasse

that counses direct examination dhe investigating detective was so unclear as to

lead the jury to believe that defendarghoe had the victita blood on the sole,
which was inaccurate. We disagree.
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Defendans argument is largely based on the following examination of the
investigating detective:

Q: This bag, People Exhibit 39, did you check that out from the
property bureau yourself?

A: No, sir, not that | recall.

Q: Okay. Thas the thing that sometimes you will do especially in
crimes especially as an advisory witness, correct?

A: Would | check out the piece of property?
Q: Yes.
A: | could.

Q: These shoes that are in property, [defendant]’s shoes, are they
evidence in this case?

A: 1 would have to assume so, yes.

Q: This shoe was tested for blood, correct?

A: I would assume. | know that the request was made.
Q: Okay.

A: And there were also some forms that were received showing the
outcome of those tests.

Q: In fact, I am going to hand you what | have labeled Defersl@nt
and ask you to look at it.

A: Okay.

Q: Is that the lab result of the DNA test done by [crime lab
employee] on the right shoe?

A: Yes.
Q: And there is a property number there. Is that number 30?
A: It appears to be. Yes, sir.

Q: And that matches the bar code here, correct?
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A: Yes,sir.

Q: That is the report wherein [crime lab employee] tells you that
blood matching [the victim] was found on that shoe, correct.

A: Yes, it does.

Before this exchange, defense counsel identified Pedpihibit 39 as
Buchanats right K-Swiss shoe. But he then used pronouns to refer both to
defendaris shoes and Buchanan’s shoe. Were we to rely solely on the cold
transcript quoted above, we agree that the jury could have concluded that
defendaris shoes had blood on the soles.

But context is agaisignificant. Peopls Exhibit 39 was an important
piece of evidence that was repeatedly identified as Buchanght K-Swiss shoe
and was frequently identified as having the v blood on the sole. At the
postconviction hearing, one of the prosecutors in defersiairdl testified that
defense counsel had gestured to the evidence bag containing Buchanan’s shoe
during his direct examination, and that defendasliioes were never admitted into
evidence at trial. The record confirms that assertion. Cosrgatements
referring to“this shoe” could only be referring to Buchamanght K-Swiss shoe.

Defense counsealuse of plurals and the label “right shoe” also convinces
us that he was referring to Buchaisashoe when presenting the DNA evidenc
matching the blood on the sole to that of the victim and that the jury would have so
understood it. Counsel consistently used the W&itdes”and the plural pronoun
“thesé in referring to defendant’s shoes. For example, he stated, “[tjhese shoes
thatare in property, [defendang]shoes, are they evidence in this cas&?
contrast, he useéghoe” and singular pronouns to refer to Buchdsahoe and the
shoe on which the victim’s blood was found, namely, “that shoe.”

Counsel also identified the lébst as being conducted on thight shoéin
his examination, saying]s' that the lab result of the DNA test done by [crime lab
employee] on the right shoe?Reference to &ight shoe” when the only shoe
admitted into evidence at trial was Buchdsaight shoe demonstrates that
counsels questions and the answers referred to Buchasargle shoe and that the
jury would have so understood them.

We conclude counsal direct examination, while not the clearest elicitation
of facts, did not produce false inculpatory evidence detrimental to defendant.
Hence, counsel did not provide ineffective assistance in this regard.

Mingo, No. 10CA2150, at 13-17; ECF No. 10-3 at 14-18.
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First, the trial record shows that trial counsel earlier in his direct qnesgiof Mr.
Harrington, identified Exhibit Nos. 52 through 56 as containing Applisgrgtsonal items.

Case No. 98CR2673, Feb. 11,1999 Trial Tr. at 9. Previously, during Mr. LaB&rgemony he
identified Exhibit Nos. 52 and 53 as containing Apatits left and right shoe, respectively. Feb.
10, 1999 Trial Tr. at 228. Trial counsel then refers to Exhibit No. 39, which he identifies
specifically as Mr. Buchanamright shoe, Feb. 11, 1999 Trial Tr. at 13, and subsequently refers to
a“right shoé which has dproperty numbérthat is“30,” id. at 16. During Mr. LaBerds direct
examination by the prosecution, he identified Property No. 30 as Mr. Bucbkaigm shoe. Feb.

10, 1999 Trial Tr. at 213 and 214-15. It is clear that trial counsehgithe defenses direct of

Mr. Harrington, was again emphasizing to the jury that the victim’s blood was found on Mr.
Buchanars right shoe. Whereas, no blood was found on Applisasttbes.

With respect to Applicafns claim that the prosecutiawitness, during the postconviction
hearing, even concluded trial couriselctions were prejudicial, again trial counsedtatements
are taken out of context, and to a certain extent completely misconstrued.thEitestimony
Applicant refers to in his Application, is not by the prosecution’s expert, but is that @ivhi
expert, Mr. Castle. Feb. 6, 2008 Rule 35(c) Hr'g Tr. at 73-140. Applicant citegés Pa
through 93 of Mr. Castle’testimony as support for his claim that the prosec@iwitness
conceded trial counsslactions were prejudicial. Second, Mr. Casti&capitulation of trial
counsels direct questioning of Mr. Harrington is not accurate. Based on the above findalgs, tri
counsel did not elicit from Mr. Harrington that the blood of the victim was found on Appbicant
shoes. Nor did trial counsel later refer to a small amount of blood on Apichaes. As
found by the CCA, this claim is based on statements by trial counsel that are tasboomiiext.

The state court recordisproves Applicans alleged basis for this claim.
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The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 592093. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houhin, 107 F.3d at 1470, which for the reasons stated above he has failed to meet
this burden.

The Court, therefore, finds that the state ceuticision regarding the elicited, incorrect
forensic evidence was not contrary to or an unreasonable applichtiog clearly established
rule of federal law as determined by the U.S. Supreme Court or a decision thasedsman
unreasonable determination of the facts. This claim, therefore, lacks meérpplicant is not
entitled to relief.

iii. Not offering a coherent defense theory

Applicant asserts that his trial attorney never presented a coherent defengetitthat
he only focused on Mr. Buchararies. ECF No.1at11. Applicant further asserts that his trial
attorney failed to elicit and mer explained the facts which would have demonstrated Applecant
limited involvement. ECF No. 1 at 11. Applicant also contends that his attorney did it arg
that even under the prosecutisitheory there was no proof of deliberation or intent to kill and did
not argue that Applicant did not beat the victim, did not put the victim in the trunk, and that he was
innocent. Id. In his Reply, Applicant further contends that the trial attorney could not argue
Applicant’s innocence because raising this argatwould contradict the attornesyassertions
that there was blood on Applicastshoes and he had placed the victim in the trunk. ECF No. 37
at 7.

The CCA addressed this claim as follows.

Defendant next contends that counsel provided ineffective assesaatrial
because he did not defend with a clear theory of the case. We disagree.
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It is abundantly clear from our review of the trial transcripts that defen
counsel had a theory of the casl counsels opening statement,
crossexamination, and oking, he focused on attacking Buchdsamedibility and
building reasonable doubt. For example, in his opening statement, counsel stated:

The prosecutiors case against [defendant] depends heavily
on Christopher BuchananThe only evidence you are going to hear
that [defendant] did anything to [the victim] is from Christopher
Buchanan.

Christopher Buchanan is a person who will admit to you that
he has no trouble lying when’kedrying to get himself out of a jam.

Moments later, counsel showed fhey a written transcript of Buchan'an
first statement to the police and statél;ery one of these red stickies is an
admitted lie of Christopher Buchanan. Every one of them. That's Christopher
Buchanan, not very truthful.”And in closing, counsel repeated and elaborated on
his theme, stating]f you believe Christopher Buchanan, [defendant] is guilty of
something and guilty of something very serious, but you have to believe
Christopher Buchanan, and Christopher Buchanan would not recognize the truth
unless you slapped him with it across the face. He is af@edd [sic][in original
order]liar.”

Similarly, counsék crossexamination of Buchanan and Bucharsasister,
who testified to seeing blood on defendant’s shoes and clothing the day following
the altercation, focused on their credibility. Counsel also focused on diswediti
the witnesses who testified there were four attackers and that one larger attacker
seemed to be doing the stomping, by bringing out on @xastination that the
witnesses did not have a clear view of the event, and could not state that there was
white attacker.

Counsel also argued that the primary attacker could have seemed so large
because he was wearing a bulky jacket and appeared in relation to a cowering
victim. Counsel repeated these theories in closing, which focused on creating a
reasonable doubt that defendant, one of the largest of the four persons, was the
“stomper” and had inflicted the fatal blows.

To have argued that defendant lacked intentandt act deliberately was
certainly a reasonable strategic course open to counsel. But so was tlaelappro
and argument that defense counsel chose. Disagreement as to trial stilteg
not support a claim of ineffective assistance of coung&aoplev. McDowel| 219
P.3d 332, 339 (Colo. App. 2009) (citifgople v. Bosser722 P.2d 998, 1010
(Colo. 1986)). Simply because an alternative strategy was available does not
mean counsel was ineffective for not pursuing it.
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Furthermore, in determining winer counses representation fell below

the standard of reasonably competent counsel, a defendant must overcome the

presumption that counsel’s challenged action may have been sound trial strategy.

Trujillo, 169 P.3d at 238 (citingtrickland 466 U.S. at 689). Here, defendant has

not overcome that presumption.

Mingo, No. 10CA2150 at 17-19; ECF No. 10-3 at 18-20.

The Tenth Circuit has found that in applying Steicklandstandard, considerable
deference is given ttan attornes strategic decisions anelcognize that counsel is strongly
presumed to have rendered adequate assistance and made all significant det¢isameercise
of reasonable professional judgmentSchreibvogel v. Wyo. Démwf Corrections State Warden
549 F. Appx 805, 808 (10th Cir. 2013) (quotimullock v. Carver297 F.3d 1036, 1044 (10th Cir.
2002).

Other than presenting conclusory statements of possible other defense tiAg@miieant
does not point to any specific evidence that supports his claim of innocence. rkortheais
stated above, in addressing the first two ineffective of assistance subthartr&al attorney did
not concede Applicarg’guilt or misstate the facts such that Applicant was prejudiced. The trial
attorney’s strategy to discredit Mr. Buchanan smthinimize the other evidence as inadequate
appears to be a sufficient defense theory by the trial attorney.

The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 592093. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchin107 F.3d at 1470, which for the reasons stated above he has failed to meet
this burden.

The Court, therefore, finds that the state ceutcision regarding the alleged incoherent

defense thegrwas not contrary to or an unreasonable application of any clearly established rul

federal law as determined by the U.S. Supreme Court or a decision that was based on an
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unreasonable determination of the facts. This claim, therefore, lacks meérpplicant is not
entitled to relief.

iv. Failing to present the defenses used at-cefendants trial and the
expert testimony regarding who attacked the victim

Based on Msss. Williams and ONeals trial, Applicant contends that his trial attorney
had a‘roadmap to present to the jury that the attackers actually Weresrs O’Neal and
Williams and not Applicant. ECF No. 1 at 12. First, Applicant contends there wasdenewi
that anyone interetl to kill the victim. Id. Applicant further contends that (1) the eyewitness
testimony was weak; (Messrs.O’'Neal and Williams testified at ApplicdatRule 35(c)
postconviction hearing and confirmed that Mr. Buchanan falsely blamed Applicant beetieg
and putting of the victim in the trunk of the car; (3) the bloodlessrs O’Neals and Williams
shoes established they are the attackers because eyewitnesses saw two peepleesaitsMr.
O’Neal admitted to kicking the victim; (4) Mr. Buchanan initially confessed toimg&ir
Jordans during the assault but changed his story only after the shoe print on the facem’
matched the pattern of his Air Jordans and opted to plea and testify against everyidne; (5)
Buchanais shoe print matched a print in the doorway to the apartment building where the beating
took place; and (6) Mr. Buchanan helpedN@al put the victim in the trunk and had the keys to the
victim’s cab when arrested, but Applicanttorney never called an eyewitness wdw & person
who matches Mr. Buchanandescription get in the victim car after the other three men lefd.
at 1213. Applicant further asserts that his trial attorney failed to presentpleet ¢estimony
from Mool Verma to confirm it was ®leal whoattacked the victim with Buchanan because a hair

matching the victiris was on ONeals shoe. Id. at 13.
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The CCA addressed this claim as follows.

Next, defendant asserts that counsel was ineffective in failing to employ th
strategies used by tla¢torneys for Williams and 'Gleal. We disagree.

We first note that the arguments by the attorneys for Williams aNe &)
rested upon the theory that defendant “lost control” and that he alone stomped the
victim to death. Defendant’s counsel cannotaétéd for failing to employ that
strategy.

However, defendant also claims that counsel failed to use evidence that
provided d'blueprint” for his own defense. Specifically, defendant asserts that his
counsel should have argued some combination of tleeviag: (1) the victims
blood on Buchanan and Réal established that they were the attackers; (2)
Buchanan was the other attacker because he changed his story only after learning
that the shoe print on the victim might match his shoes; (3) Buchanan, not
defendant, helped ®eal put the victim in the trunk; (4)'Qeal was the second
attacker because a hair consistent with the vistimir was found on Mleals
shoe.

We conclude that defense counsel did, in fact, present the theory to the jury
that Buchanan and ®keal were the attackers and also presented the argument that
Buchanan was unreliable and possibly guilty because of the timing in his change of
stories. These theories each appeared at least once in toopseing statement
and closing argument. Indeed, counselhtire theory of the case was that
Buchanais testimony was unreliable and that he had fabricated stories to hide his
own guilt. Counsel also mentioned several times that the physical eviddhee i
case linked only Buchanan and @&l to the attacks.

We acknowledge that defense counsel did not use the lab report showing
the hair found on ONeal's shoe. Even so, this may have been a strategic decision
because the lab report was inconclusive and only stated that the haMeal ©’
shoe was consistent with the victshair. Disagreement as to trial strgtewill
not support a claim of ineffective assistance of counsétDowell 219 P.3d at
339 (citingBossert 722 P.2d at 1010).
Mingo, No. 10CA2150 at 19-21; ECF No. 10-3 at 20-22.

First, a review of the trial transcript and the Rule 35(c) postconviction motiorcHiEns
indicates that the trial attorney did raise in either his opening staterdositiggcargument, or on
crossexamination each or all of the issues Apailit raises in this subclaim. Second, the trial

attorney posed to the trial court jury instructions that would include the lesser nonihclude
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offenses of second and third degree assault. Case No. 98CR2673, Feb. 10, 1999 Trial Tr. at 246.
The trial attoney also objected to the jury instruction that included an option for the jury to find
Applicant guilty of first degree murder. Feb. 11, 1999 Trial Tr. at 5. Furtheytherérial

attorney, in closing argument, explained with great detail to the jarglg¢hnition of first degree

murder and second degree murdéd. at 3839. The trial attorney also reiterated in closing how

Mr. Buchanan had changed his story, the inconsistencies in eyevattestghony about the

beating, the blood on Mr. Buchans\ir Jordans, and the blood found on MrN@als shoes.

Id. at 4855. The trial attornég cross examinations and direct of Mr. Harrington, along with the
closing argument, include more thasdiated instances that project a deféhag Applicant

sugeestsin his Reply. SeeECF No. 8.

Finally, the trial attorn€g decision not to use the expert testimony regarding the hair
found on Mr. ONeals shoe that matched the victsns strategic and even if constitutionally
deficient did not prejudice Applicant because the trial attorney used other concluderce;
specifically he addressed on cross and direct the evidence thatN@al@nd Mr. Buchanan had
the victinis blood on their shoes.

The Court presumes that the CGAactual determinations are pest. See Sumne#dbs5
U.S. at 59203. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchin107 F.3d at 1470, which for the reasons stated above he has failed to meet
this burden.

The Court, therefore, fas that the state colstdecision regarding the trial attorngy
alleged failure to incorporate the same defense strategy ustrsgns Buchanan and Qleal s
trial was not contrary to or an unreasonable application of any clearly dstahiige of fedral

law as determined by the U.S. Supreme Court or a decision that was based on an urgeasonabl
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determination of the facts. This claim, therefore, lacks merit, and Appigant entitled to
relief.

v. Failure to investigake and present testimony fron co-defendants
regarding Applicant’s participation in beating victim

Applicant asserts thaessrsWilliams and ONeal would have informed the jury that Mr.
Buchanan was the one who assisted Mr. O’Neal in putting the victim in the trunk andy/brutall
attacked the cab driver. ECF No. 1 at 13. Applicant further asserts that bottluativwould
confirm that Applican® participation in the event was as a bystander and that Mess's.

O’Neal and Buchanan whalélivered the blows to the victiin. Id. Applicant contends that
neither Mr. Williams nor Mr. ONeal were contacted or given the opportunity to testify at his trial
and to tell the jury that Applicant did not participate in the beating of the victan.

The CCA addressed this claim as fol

Defendant next contends that counsel was ineffective for failing to
investigate the possibility of obtaining testimony from Williams anNéal. We
disagree.

At one of the postconviction hearings N@al testified that he was involved
in the victims beating and had helped Buchanan put the victim in the trunk of the
cab. ONeal also testified that it was Buchanan who stomped the victim to death
and that defendant was merely a bystander. Similarly, Williams testified that
Buchanan and Mleal were thattackers and that defendant did not kick or stomp
the victim. Both claimed that they would have testified at
Defendans trial had they been asked.

But as previously mentioned, Williams antN@al based their trial defense
on defendansg guilt. Furthemore, at the time of defendastrial, Williams and
O’Neal were awaiting sentencing before the same judge who was presiding over
defendaris trial. Essentially, Williams and’®eal would have had to testify
before the judge who was to sentence themtiiegthad put forth a false defense in
their trial. And one of their attorneys testified that, if he had been approached by
defendant’s counsel, he would have advised his client not to testify at defendant’
trial.

The postconviction court found Williams’s andN&al s assertions that
they would have been willing to testify at defendaurial“completely incrediblé.
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The court further found that even if they were willing to testify, it would not have
changed the outcome of defendaritial.

We will not overturn a postconviction court’s findings of fact unless such

findings are clearly erroneousVillarreal, 231 P.3d at 33. Given the timing of

defendant trial in relation to the sentencing of Williams andN@al, the

testimony of the attorney thae would have advised his client not to testify, and

the jury’sbelief of Buchanals testimony despite knowledge of a plea agreement

and his prior lies, we cannot say that these credibility and outcome findings are

erroneous.

Mingo, No. 10CA2150 at 21-23; ECF No. 10-3 at 22-24.

Applicant’s claim thaMessrsWilliams and ONeal would have testified at his trial is
highly speculative for the following reasong\Imost ten yearbad passed sindgpplicant was
convicted before Messrs. Williams and O’Neal testified; and only dftey hadbeen sentenced
and subsequently released did they elect to testify that Mr. Buchanan, not Applasatiiew
person who continued to kick the victim and direct the placing of the victim in the trunk of his car.
Case No. 98CR2673, Nov. 20, 2007 Rule 35(cpHr. at 5109. On cross examinatia the
Rule 35(c) postconviction hearingy. Williams and Mr. ONealstated that they were testifying
because they now believe they need to tell the truth about what happened when the gictim wa
beaten and placed in the trunk of his cadd. at 21 and 102. iwvasfurther pointed out on cross
examinatiorthat for the tenears prior to th&®ule 35(c) hearing both individuals had
opportunities to counter Mr. Buchanan’s testimony but they opted not to dit e@s also
pointed out that both individuals were pending sentencing before the same judge, whona¢that ti
was pregling over Applicants trialand that they relied on Mr. Buchansutéstimony as their
defense in their trial.

Given the delay in coming forward, the basis for the defense in their triah@ingdeénding

sentencing during Applicarst'trial, it is not baeevable thatMlessrs Williams and ONeal would

have testified at Applicatd trial if asked. It also is not credible that after ten years they attest that
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Applicant did not participate in beating the victim or placing him in the trunk of his car.
Accordingly, Applicant fails to carry his burden of clear and convincing evidence that indeed Mr
Williams’ and Mr. O'Neal s testimonies were credible and that they would have testified at the
time of his trial.

Therefore, a reasonable argument exists for finthagcounsel satisfied tf&rickland
deferential standard.See Richter562 U.S. at 105. The CCA decision regarding this claim did
not result in a decision that was contrary to, or involve an unreasonable applicatieardf, cl
established Federal lawws determined by the Supreme Court of the United States and did not
result in a decision that was based on an unreasonable determination of tmeliigtut®f the
evidence presented in the state court proceeding. This claim, thereforen&atksnd
Applicant is not entitled to relief.

vi. Failing to object and waiving Applicant’s right to confront co-defendant
on his lighter sentence for testifying

Applicant asserts that his trial attorney failed to object and demand immediateagmedi
including mistrial and/or recusal, when the trial court offered an inducement fa@Wdhanars
testimony at Applicans trial. ECF No. 1 at 14. Applicant further asserts that his trial attorney
waived Applicant’s right to cross examine Mr. Buchanan abowtdded benefit he expected to
receive for testifying in Applicatd trial like he testified iMessrs Williams and ONeal s trial.

Id. In the Reply, Applicant asserts that the trial attorney should have sought redhegjuaige

to insure impartialityand the integrity of the proceedings. ECF No. 37 at 11. Finally, Applicant
contends in the Reply that the trial court coerced a witness to testifytdgairtsased on the
stipulations of the plea agreement and assured the witness that he would fegenable

consideration,” which is unconstitutionald. at 12.
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The CCA addressed this claim as follows.
During the course of defendant’s trial, the prosecutor informed the court
that Buchanan was going to refuse to testify. During a conference, tthe cou
expressed the view that someone who cooperated with the government should be
given “much more favorable consideration” than perpetrators who did not, and
stated that it had ‘@ignificant concern that those who did not cooperate may be
doing better in the long run that those who did coopéraléhe court further stated
that“there is some latitude in that agreement that Mr. Buchanan struck with the
People. The court instructed Buchararcounsel to relay the court’s thoughts to
Buchanan, who changedshmind and agreed to testify.
Defendant contends that defense counsel failed to object to the triascourt’
offer to Buchanan of an additional incentive for testifying and failed to demand
immediate remedies, including a mistrial or recusal. Furthaeaséerts that
defense counsel improperly waived the right to ceossmine Buchanan
concerning thisddded benefit. We address these issues below in conjunction
with defendant’s assertions of denial of his right to a fair trial and due groces
Mingo, No. 10CA2150 at 224 ; ECF No. 168 at 2425. Based on the findings and conclusions
set forth below in the discussion@aim Three, the Court finds that Applicant fails to assert an
ineffective assistance of counsel claim.

vii. Failing to assure the juy was properly instructed

Applicant asserts that his trial attorney did not submit a single jury instruc&®@+ No. 1
at 16. In particular, Applicant contends thattiii@ attorney never submitted an instruction on
the inherent unreliability of arcaomplices testimony or an intoxication instructiond.
Applicant also asserts that the trial attorney did not submit a theory of thimsiasetion; and he
further contends that his trial attorney failed to object to the proseaitioniplicity instruction,
which should not be given unless there is evidentiary support for deliberation or intent td comm
first degree murder.Id.

In the Reply, Applicant asserts that the trial attorney was ineffective leekauacked the

knowledge bapplicable law andhiled to research pertinent jury instructions. ECF No. 37 at 13.

Applicant also contends that there was plenty of evidence that he was intoxicatédsvehic
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defense to first degree murder; but the trial attorney failed to prapedstigate and consider the
defense as an instructiond.

“[T]he Due Process Clause protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute the crime whithevisic
charged. Inre Whship 397 U.S. 358, 364 (1970). However, not every “ambiguity,
inconsistency, or deficiencyi a jury instruction renders the instruction constitutionally infirm.
Middleton v. McNejl541 U.S. 433, 437 (2004).

It is not“the province of a federal halseeourt to reexamine stateurt determinations on
state law questioris. Estelle v. McGuirg502 U.S. 62, 68 (1991). As a preliminary matter,
“errors in jury instructions in a state criminal trial are not reviewabledearl habeas corpus
proceedings, unless they are so fundamentally unfair as to deprive petitiorieir dfial and to
due process of laWw. Nguyen v. Reynold431 F.3d 1340, 1357 (10th Cir. 1997) (internal
guotation marks and citations omitted).

The CCA addressed the failure to chadje or introduce jury instructions claim as follows.

Defendant asserts that counsel was ineffective for failing to request an
instruction on uncorroborated accomplice testimony, failing to object to the
complicity instruction, and failing to submitlaeory of the case instruction. We
disagree.

Defendant asserted the uncorroborated accomplice testimony and

complicity contentions in his direct appeal.he Mingo | division concluded that

Buchanais testimony was corroborated and that the evidence supported giving an

instruction on complicity. Hence, the failure to request an instruction concerning

uncorroborated accomplice testimony and failure to object to the complicity
instruction could not have prejudiced defendant.

Concerning counsed’assertethilure to submit a theory of the case

instruction, the postconviction court found that counsel presented his theory of the

case in opening statement and closing argument, and that there was no reason to

believe that the jury would have rendered a diffevendict had a theory of the case
instruction been given. Because they are not clearly erroneous, we wlituob
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these findings of facsee Villarrea) 231 P.3d at 33, and in any event, we agree
with the courts conclusion.

Mingo, No. 10CA2150 at 24-25; ECF No. 10-3 at 25-26. The Court will discuss each jury
instruction issue below.
a. Complicity Instruction
On direct appeal, the CCA addressed Applicaobmplicity instruction claim as follows.
[ll. Complicity Instruction

Next, defendant contels that the trial court denied his right to a fair trial by
giving a complicity instruction. He argues that the instruction was improper
because, in his view, the prosecution did not establish that any of the other
co-defendants committed all or parttbe crime. We are not persuaded.

Complicity is defined ir§ 180-1603, C.R.S. 2000, as follow$A person is
legally accountable as principal for the behavior of another constituting aakrimi
offense if, with the intent to promote or facilitate the caission of the offense, he
or she aids, abets, advises, or encourages the other person in planning or
committing the offensé.

If the evidence demonstrates that two or more persons were jointly engaged
in the commission of the crime, it is appropriateddrial court to instruct the jury
on complicity. People v. Calvaresil98 Colo. 321, 600 P.2d 57 (197Bgople v.
Osborne 973 P.2d 666 (Colo. App. 1998).

Here, the jurors were instructed as to complicity consistentBagdanov
v. People 941 P.2d 247 (Colo. 1997). Again, because defendant did not object to
that instruction at trial, we review this issue for plain error onBee People v.
Page, supra

Here, the evidence established that four men played a part in the sictim’
death. A eyewitness testified that she saw the four men standing over the victim
and kicking him. Another witness testified that he saw four men in the parking lot
early that morning.

Based on that evidence, the jury could have found that the co-defendants
committed all or part of the crime and that defendant was guilty of first degree
murder as a principal or as a complicitor. Therefore, the trial court didmdtdter
alone commit plain error, in instructing the jury on complicitgee People v.
Osborne, supra
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We also reject defendastrelated contention that the complicity instruction

did not accurately inform the jurors as to the intent necessary to commit murder.

To the contrary, the court provided the jury with the revised complicity instruction

as set forth ilBBogdanov v. People, supraThat instruction provided in part that

“the defendant must have the intent to promote or facilitate the commission of the

crime” No more was required in this regard.

People v. MingpNo. 99CA0882, 6-8 (Colo. App. Dec. 7, 2000); ECF No2147-9.

Under Colorado principles of complicity, a person is legally accountable for the
actions of another if, “with the intent to promote or facilitate the commissidreadftense, he or
she aids, abets, advises, or encourages the other personammittag the offensé. Colo.
Rev. Stat§ 18-1-603 (Effective July 1, 1997). There is a dual mental state requirement of the
complicitor that must be proven before an accused may be legally accountdbéedtiense of
another. “First, the complicitomust have the culpable mental state required for the underlying
crime committed by the principal. Second, the complicitor must intend ghatim conduct
promote or facilitate the commission of the crime committed by the priricig@bgdanov v.
People 941 P.2d 247, 252 (Colo.) (en banc), amended, 955 P.2d 997 (Colo.di8&aproved of
on other grounds by Griego v. Peopl® P.3d 1 (Colo. 2001) (en banc). Under a complicity
theory, ‘it is not necessary that any single person commit all the elsroktite underlying
offense. Itis only necessary that the acts of the complicitor and the cihreor@actors, together,
constitute all acts necessary to complete the underlying offeriReople v. Elie148 P.3d 359,
365 (Colo. App. 2006).

At Applicant’s trial, Instruction number 6 stated:

A person is guilty of an offense committed by another person if he is a

complicitor. To be guilty as a complicitor, the following must be

established beyond a reasonable doubt:

1. A crime must have been committed.

2. Another person must have committed all or part of the crime.
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3. The defendant must have had knowledge that the other person
intended to commit all or part of the crime.

4. The defendant must have had the intent to promote or facilitate
the commissiomf the crime.

5. The defendant must have aided, abetted, advised, or encouraged
the other person in the commission or planning of the crime.

Colo. Crim. Case No. 98CR2673, Register of Actions at 32. Instruction 6 was comptiratttevi
definition of a complicitor ir§ 18-1-603 andlie, 148 P.3d at 364-65.

Contrary to Applicans claims, there was sufficient evidence to establish that Applica
acted with the intent to commit first degree murder. A review of the trial tiphsuticates
sufficient evidence based on the testimonies of the eyewitnesses and thenpesitigators that
the victim had been beaten by at least two of four individuals and then placed in the trunk of his
car, which resulted in his death. Mr. Buchdsaestimony then provided sufficient evidence that
Applicant had the intent to commit first degree murder.

The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 59203. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchin107 F.3d at 1470, which for tladove statedeasons he has failed to meet
this burden.

Because there wasifficient evidence that Applicant had the intent to commit first degree
murder, the Court finds it is reasonable that the trial attorney would not object to thiectgm
instruction. Applicant, therefore, has failed to overcome the strong ppé&sartnat the trial
attorney’s performance fell within the range ofdsonable professional assistanseg

Strickland 466 U.S. at 689, when he did not object to the complicity instruction.
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b. Unreliability of Accomplice’s Testimony Instruction
On direct appeal, the CCA addressed Applisamicorroborated accomplice testimony
claim as follows.
II. Uncorroborated Accomplice Testimony

Defendant next contends that the trial court committed plain error by failing
to instruct the jurysua sponteon the unreliability of uncorroborated testimony of
the accomplice. We disagree.

COLJICrim No. 4:06 (1983), provides a model jury instruction that must
be given when the prosecutlsrcase is based entirely upon uncorroborated
testimony of an accomplice.

However, such an instruction is required only if the accomigli@stimony
is wholly uncorroborated. The testimony need not be corroborated in every part;
corroboration of one element of the testimony is sufficient. A confession or
admission by the defendant may corroborate the testimony of an accomplice.
People . Montoya942 P.2d 1287 (Colo. App. 1996).

Here, the accomplice sister testified that she went to defendanouse the
day after the murder. Defendant then admitted to her that, at theftthre
murder, he was in the parking lot with the accomplice and that the two of them and
the two cedefendants kicked the victim. She also saw that the defendant’s hands
had small, fresh cuts all over them. Her testimony thus corroborated the
accomplie’s testimony. Further the credibility of her testimony was for the jury
to determine. See People v. Quick13 P.2d 1282 (Colo. 1986).

In addition, an eyewitness to the crime testified that the largest of the four
men was black and did most of the kicking. In unrelated testimony, another
witness established that defendant was the largest of the four mem, and it was
uncontested that defendant is AfricAmerican. This testimony further
corroborated the accomplisefestimony.

Accordingly, we concludéat the court did not err, let alone commit plain
error, by not giving a corroboration instructisma sponte.

Mingo, No. 99CA0882 at 5-6; ECF No. Xat 67.
The Court presumes that the CGAactual determinations are correcdee Sumne#ds5

U.S. at59293. Applicant bears the burden of rebutting the presumption by clear and convincing
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evidencesee Houchin107 F.3d at 1470, whidar the reasons stated above he has failed to meet
this burden.

The lack of a jury instruction regarding the relialilif an accomplice testimony,
therefore, does not deprive Applicant of a fundamentally fair trial and violate hgoltess
rights. Nguyen 131 F.3d at 1357. It, therefore, is reasonable that the trial attorney did not
request the uncorroborated testimony of an accomplice instruction. Appliczefore, has
failed to overcome the strong presumption that the trial att@myformance fell within the
range of‘reasonable professional assistaheeg Strickland466 U.S. at 689, when he did not
request the uncorroborated testimony instruction.

c. Theory of Case Instruction

As discussed above, in subclaims ii. and iii. of Claim One, the theory of the case was
presented sufficiently by the trial attorney in the opening statement aolkbsireg argument.

The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 59203. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchinl07 F.3d at 1470, which for the reasoagesi above he has failed to meet
this burden.

Even if the trial attorney fell below an object standard of reasonableness iguextieg a
theory of case instruction, Applicant has not demonstrated that this defiaiminzece was
prejudicial to higddefense. Strickland 466 U.S. at 687 (Applicant must demonstrate both that
counsels performance fell below an objective standard of reasonableness and tleiscouns
deficient performance resulted in prejudice to his defense.)

d. Intoxication Defense Ingruction

A claim may be adjudicated on the merits in state court even in the absence of a statemen
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of reasons by the state court for rejecting the claiRichter, 562 U.S. at 98. In particular,
“determining whether a state cdsidlecision resulted from an unreasonable legal or factual
conclusion does not require that there be an opinion from the state court explainiaggthe st
court’s reasoning. Id. (collecting cases). Thugw]hen a federal claim has been presented to a
state court and the stateuwt has denied relief, it may be presumed that the state court adjudicated
the claim on the merits in the absence of any indication orlstatprocedural principles to the
contrary” Id. at 99. Where there has been one reasoned state judgment rejecting a federal
claim,;” federal habeas courts should presume“tatdr unexplained orders upholding that
judgment or rejecting the same claim rest upon the same groufidt™v. Nunnemakgb01 U.S.
797, 803 (1991) (supported kiittson v. Chatman— U.S.—, 135 S. Ct. 2126 (June 15, 2015)
(Ginsburg, J., concurring in denial of certiorari review).

Even ‘{w]here a state courts decision is unaccompanied by an explanation, the habeas
petitionets burden still must be met by showing there was no reasonatdddyakbie state court to
deny relief! Richter562 U.S. at 98. In other words, the Courtvé[s] deference to the state
court’s result, even if its reasoning is not expressly statelycox 196 F.3d at 1177. Therefore,
the Court “must uphold the state court's summary decision unless [thésCoukependent
review of the record and pertinent federal law persuades [the Court] tteesuliscontravenes or
unreasonably applies clearly established federal law, or is based on aonabéadeterminatio
of the facts in light of the evidence preseritedd. at 1178. “[T]his ‘independent reviewshould
be distinguished from a full de novo review of the petitiohelaims’ Id.

The trial court addressed the intoxication instruction as follows.

Additionally, although there was evidence of intoxication, there does not appear to

have been any evidence that Mr. Mingo was so intoxicated that he was incapable of
acting intentionallySeeCOLJI 7:13.

52



Colo. Crim. Case No. 98CR2673, Register of Actions at 375. Applicant contends that based on

the testimony given by Mr. Buchanan on direct and cross examination, thermplasaidence

that he was intoxicated duringlf material times. ECF No. 1 at 16. The testimony Applicant

relies on is as follows.

Direct Examination of Mr. Buchanan

Q.

O

o » 0o »

> 0O » O » 0 » O

Okay. By the time that you leave to go to Muddst about midnight, how
intoxicated is Demetrius 'Oleal?

Now Bruce Mingo. Same questions for him. Could he walk all right?
Yes.

Could he talk fine?

Yes.

And could he understand what was being said to him?

Yes.

And was he aware of what was going on around him?

Yes.

By the way, let talk about Muddy’s. Did you have anything to drink at
Muddy’s?

No. Juston the way. hats it.
Okay. What did you have to drink on the way?
Just E & J again. The same bottle.

And you havedid you include that quantity when | asked you about how
much people had to drink earlier or is this in addition to that?
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A.

o » 0 » 0 » 0 »

In other words, when you were talking about doing some shots
earlier, are you including those shots in the amount that you had to
drink in the car on the way to Muddy?

Yes.

Okay. And just so we're clear, was everyone drinking on the way to
Muddy’s?

Yes.

Or was anyone?

Yes.

We're people drinking the brandy?

Yes.

Were you doing any drugs on the way to Mug@y’
No.

And did you see anyone drinking or smoking once you get back to your
apartment sometime around 2:00 a.m.?

No.

Case No. 98CR2673, Feb. 10, 1999 Trial Tr. at 49-50 and 63-64.

On cross examination, Mr. Buchanan sidtet while he was at Applicdisthouse he and

Demetrius ONeal smoked a blunt, which is the wrapping of a cigan¢h Swisher Sweet) filled

with marijuana. Id. at 114-115. Mr. Buchanan does not assert that Applicant participated in

smoking the blunt.

Nothing Applicant cites to in Mr. Buchanatestimony demonstrates with clear and

convincing evidence Applicant was so intoxicated that if an intoxication defetsectim) had

been given to the jury the outcome of Applicant’s conviction would have been different.
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There is no basis for finding that not providing an intoxication defense instructiosowas
fundamentally unfair as to deprive Applicant of a fair trial and to due process.ofNawyen 131
F.3d at 1357. It, therefore, is reasonable that the trial attorney did not requestrtiaion; and
Applicant has failed to overcome the strong presumption that the trial atsopsefomance fell
within the range ofreasonable professional assistahseg Strickland466 U.S. at 689, when he
did not request the instruction. Furthermore, even if the trial attsrfelure to request the
instruction was not within a reasonable prof@sal assistance range, Applicant has failed to
demonstrate he was prejudiced by the instruction not being given to the jury.

e. Conclusion

Therefore, a reasonable argument exists for finding that counseleshtigdtrickland
deferential standard with respect to jimg instructionclaims See Richter562 U.S. at 105.

The CCA decision regardingdbe clairs did not result in a decision that was contrary to, or
involve an unreasonable application of, clearly established Federal laweasidetl ly the
Supreme Court of the United States and did not result in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented itetltesta
proceeding. Applicans jury instruction claimlack merit. Applcant, therefore, is not entitled
to relief.

viii. Interfered with Applicant 's right to testify

Applicant asserts that his trial attorney, and not him, made the decision that he would not
testify in violation of his Fifth, Sixth, and Fourteenth Amendment rights. ECF No. 1 at 16.
Applicant further asserts his trial attorney failed to obtain a delay obthaation in Applicants
other criminal case past the conclusion of the criminal case at issue in thiswabtaimresulted in

the possible use of the other conviction to impeach Applieanedibility if he testified in his own
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defenseat trial in the criminal case at issue in this actioid. at 1617. In the Reply, Applicant
contends that his statements made to the court were coached and gultettibl attorne\s
decision to not allow Applicant to testify, which rendered his statements involamdry
unreliable. ECF No. 37 at 14.

The CCA addressed this claim as follows.

Defendant contends that counsgderformance was deficient because
counsel interfered with his right to testify. We disagree.

Defendant testified at a postconviction hearing that his attorney made the
decision that he would not testify, instead of that being his own personal decision.
In rejecting that assertion, the postconviction court specifically found that
defendant testimony was sefferving, contrary to the statements he had made to
the trial court during th€urtis advisement, was not supported by any other
evidence, and wasot credible.

A postconviction court determines the weight and credibility to be given to
the testimony of each witness and its findings will not be disturbed on review
unless clearly erroneoud/iflarreal., 231 P.3d at 3B The postconviction court
did not believe defendasttestimony concerning coun'sehsserted actions on the
Curtis advisement issue. We conclude the postconviction court’s findings are
supported by the record and therefore are not clearly erroneous.

Mingo, No. 10CA2150 at 25-26; ECF No. 10-3 at 26-27.
A review of the trial transcripts indicates Applicant was instructed as followseblyial
court regarding his right to testify.
THE COURT: Mr. Mingo, yowe heard the prosecutor say that he rested his case.
The time has come wheyeu need to make a decision. The decision is whether to
testify in your own defense or to remain silent.

You have the right to eitheto do either one of those things. What
you need to understand is that the decision belongs to you. While it's apfgop
that you should talk to your attorney about it and get the benefit of your atrney’
advice, its your decision ultimately. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Now, there are certain disadvantages, | suppose, to testifying.
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If you take the stand and become a witness, your credibility; that is,
your believability, is in issue just as it is with any other withess. So rcéhiags
that go to your believability could be shown that couldn’t be shown if you don’
take the stand because your believability is not at issue if you don’t takerttle sta
For example, if you made any statements previous to this which are
inconsistent with what you testified to, those statements could be brought out. For
example, if you have a prior felg conviction, that’s one thing the jury can
consider in Colorado in determining whether any witness is believable orSwot.

that's one thing that could be shown if you take the stand and that cannot be shown
if you dont take the stand.

The important thing though is to understand thatytur-your
choice, not your attorné&ychoice, whether to stake [sic] the stand. Do you
understand this?
THE DEFENDANT: Yes.
THE COURT: Now, Mr. Garcia is your spokesman here in the courtroom. If he
stands up ansays the defense rests without calling you as a witness and he does so
in your presence while ytne sitting here, will | be correct in assuming that it was
your choice not to testify?
THE DEFENDANT: Yes
THE COURT: And conversely if he stands up before the defense rests and says, |
call Mr. Mingo to the stand, would | be correct in assuming that it wascjmice
to testify?
THE DEFENDANT: Yes.
THE COURT: Do you have any questions about this?
THE DEFENDANT: No. Huhkuh.
Case No. 98CR2673, Feb. 10, 1999 Trial Tr. at 244-45.
The Court finds no basis for the right to testify claim. Applicant was advisealididy
of his right to testifythe ramifications of testifyingand was asked if his decision was made of his

own free will. Without hesitatiorApplicant responded to the trial court that he understood that it

was his choice and not his attorney’s choice to decide whether he would testify or not.
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Based on the above findings, Applicant fails to demonstrate by clear and convincing
evidence that trial attorney interfered with his decision to testify or to not testify; and asila re
his performance was not within a reasonable professional assistance rangeanfp|do fails to
demonstrate he was prejudiced. Applicamtaims that his statements to the trial court were
involuntary and unreliable are conclusory and vague and without any support on the record or
otherwise. The CCA decision, therefore, is not contrary to, or an unreasonable application of,
established Supreme Court precddeithis claim, therefore, lacks merit, and Applicant is not
entitled to relief.

ix. Conclusion

Upon review of all eight ineffective of assistance subclaims, and based amdihgd
above, the Court finds that Claim One lacks merit and will be dismissed.

B. Claim Three/Improper Sentencing Inducements for Prosecution Chief Witess

Applicant assés that the trial court told the district attorney, his attorney, and Mr.
Buchanais attorney thatgiven the content of his previous testimony Buchanan could expect to
be rewarded if he testified against meECF No. 1 at 18. Applicant further asserts that his Fifth,
Sixth, and Fourteenth Amendment rights were violated when he was not present during the
meeting with his attorney, the district attorney, and Mr. Bucharatitorney regarding Mr.
Buchanan testifying at Applicdsttrial. 1d. at 1320. Appgicant also contends that a judge has
the authority to advise a witness of the consequences he faces if he continfuse ttw reestify,
but a judge cannot coerce a reluctant withes§yadvising that the court typically rewards
cooperating witnessesd (2) suggesting that testimony similar to what the witness provided at the
earlier trial of cedefendants would likely yield a sentence shorter that the orgsfendants

would receive. Id. at 20. Finally, Applicant contends that if a prosecutidness refuses to
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testify unless he receives additional sentencing concessions he musiteeggotiadditional
demands with the prosecutorsd.

In the Reply, Applicant asserts that coerced statements are presumed to bblaraedl
his due process tigs are violated when a witness is coerced to testify pursubinitied States v.
Gonzales164 F.3d 1285, 1289 (10th Cir. 1999). ECF No. 37 at 15. Applicant further contends
that the trial judge improperly interjected himself into Mr. Buch&smatea largaining process in
violation of Colo. R. Crim. P. 11(f) arldteky v. United State$10 U.S. 540 (1994).ld.
Finally, Applicant argues that his Sixth Amendment rights were violated whera$denied his
right to be present during the discussions in chambers about Mr. Buthptemagreementld.
at 16.

Respondents assert in the Answer that this claim is procedurally defaultdel No=E28 at
40-41. Respondents concede that they neglected to assert this argument HAtisvere
Response, but the defense should not be barred because Respondents did not knowingly,
intelligently, and expressly waive the defense but failed to assert thealdfento inadvertence
or error. Id. at 42. Respondents also contend that Applicant is not prejudiced by Respondents
waiting to argue this defense, as he may respond to the argument in his Reply to tbe Adsw
at 4344. Respondents also argue that even if the Court considers this claim on thé¢hereri
was no Supreme Court case holding that the rigitiéoprocess or a fair trial is violated by a trial
court’s act of assuring a reluctant witness favorably consideration williviea gt his sentencing
for his cooperation.|d. at 4546. Furthermore, Respondents argue that to the extent the CCA
applied general due process principles that analysis was not an unreasonab lgoapgiisach

principles. Id. at 46.
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In the Reply, Applicant argues that his actual innocence ¢taimnps the procedural
default card. ECF No. 37 at 14. Applicant further contends that, nonetheless, this claim was
properly preserved and rises to the level of plain error, because it is wetl Hedtleoerced
statements are presumed unreliable and his due process rights are violatadwithesss
testimony is coerced.d. at 14-15.

First, “statecourt procedural default . . . is an affirmative defénard the state is
“obligated to raise procedural default as a defense, or lose the right to lzssiafense
thereaftef. See Gray v. Netherlands18 U.S. 152, 165-66 (1996). In the Order to File
PreAnswer Response, the Court instructed Respondents to address the affirmatige déf
exhaustion of state court remedies. The Court also directed Respondentféyadid hot
intend to raise exhaustion as an affirmative defense they must notify the Ratrter than
address the procedural default issue with respect to the coerced testimonRekpondents
stated that this claim was presented to the CCA and(C8Il6rado Supreme Court) on
postconviction appeal. ECF No. 10 at 15. Nonetheless, Respondents did not explicitly waive
the defense.

The“best procedure is to plead an affirmative defeémsa answer or amended answer.”
See Ahmad v. Furlong35 F.3d 1196, 1202 (10th Cir. 2006) (finding defendants were not
necessarily barred from raising a qualified immunity defense in their moti@urfomary
judgment). A constructive amendment is allowed if there is no prejudice to therappasiy
and the amendment is not unduly delayed, done in bad faith or dilt@y motive. 1d. Here,
Respondents’ procedural default claim clearly was presented in the Answep@ithit had
sufficient time to address the affirmative defense in his Reply to the AnsWeere is no

evidence of prejudice to Applicant or of undue delay, bad faith, of dilatory motiRe$gondents.
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Respondents, therefore, are not barred from raising the exhaustion affirdedéuase in
their Answer with respect to the coerced testimony claim.

Relying onDouglas v. Workmarb60 F.3d 1156, 1177-78 (10th Cir. 2009), @=dgle v.
Mullin, 317 F.3d 1196, 1205-06 (10th Cir. 2003), Respondents argue that when a state court
“recognize®r assumeshat an unpreserved claim reveals a federal constitutional error, but
declines to reverse on the basis that the error is not sufficiently obvious orgedjiedbe plain,’
the claim is procedurally defaultéd.ECF No. 28 at 41.

In Douglas the Tenth Circuit restated the findingGarole as follows.

As for procedural bar, the question is: does a state’s plairrerror review
of an issue otherwise waived for lack of a trial objection constitute a mesissahe
underHarris v. Reed489 U.S. 255, 109 S. Ct. 1038, 103 L. Ed.2d 308 (1989), thus
negating application of procedural bar, or does OGG&seof the heightened
standard of plain error constitute the enforcement of a state waiver rule under
Harris, thus necessitating application of procedural bar? . . . A2254(d), the
guestion is: does a state cosinti'se of a plaierror standard affect the deference
that the federal court owes to the state court’s determination? . . .

In our view, the answer to both questions depends on the substance of the
plain-error disposition. A state court may deny relief for a federal claim on
plain-error reviewbecause it finds the claim lacks merit under federal law. In such
a case, there is no independent state ground of decision and, thus, no basis for
procedural bar. Consistent with that conclusion, the state court’s disposition
would be entitled t§ 2254(d) deference because it was a form of merits review.
On the other hand, a state court could deny relief for what it recognizes or assumes
to be federal error, because of the petitioner’s failure to satisfy somesimtey
state law predicate. Imueh a case, that nanerits predicate would constitute an
independent state ground for decision which would warrant application of
procedural-bar principles on federal habeas. If the state procedural bahevere
excused for some reason, the federaltomould be left to resolve the substantive
claim de novo, unconstrained §Y254(d).

Douglas 560 F.3d at 1177-78 (quoti@arole 317 F.3d at 1205-06).
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The CCA addressed the coerced testimony claim as follows.
2. Standard of Review

Because defensmunsel did not object to the cosrtomments to
Buchanars attorney, we review for plain errolS¢e Dunlap v. Peoplé73 P.3d
1054, 1062 (Colo. 2007)].

3. Applicable Law

Due process entitles a defendant to a fair trial, but not a perfect trial.
Medina v. Peoplel14 P.3d 845, 856 (Colo. 2005). To conclude that a defendant
has been denied due process, a court must find that the acts complained of are of
such quality as to necessarily prevent a fair trigdtate v. Filipoy576 P.2d 507,

514 (Ariz. Ct. App. 1977)] (citing Lisenba v. California, 314 U.S. 219, 236 (1941)).

A trial court has wide discretion in conducting a trial, but the court must
exercise restraint over its conduct and statements to maintain an impartial forum.
People v. Coria937 P.2d 386, 391 (Colo. 1997). The test is whether the sourt’
conduct departed from the required impartiality to such an extent as to deny the
defendant a fair trial.d.

The limits on a cour$ power to persuade a reluctant witness to testify are
not fully developed in Colorado case law. A Colorado statute provides that courts
may, upon request by the prosecution, grant a withess immunity who had
previously refused to testify based on his or her Fifth Amendment privilege against
selfincrimination. § 13-90-118, C.R.S. 2013. After the grant of immunity, the
court may order the immunized witness to testify and the witness may not refuse
the courts order. Id. If the witness refuses to obey the court’s order, the court
may impose contempt sanction&lnited States v. Girald@22 F.2d 205, 209 (2d
Cir. 1987) (having granted the witness immunity for his testimony, the court was
empowered to order the witness to testify and the witaesfiisal to testify
constituted contempt of courBeople v. Mulberry919 P.2d 835, 836-37 (Colo.

App. 1995) (announcements before the trial court by immunized witnesses that
they will not testify as required by the cdgrorder is a direct criminal contempt).
Even so, a witness has the right to make a free and volwftaige whether to
testify or refuse to testify and face the consequences of refégaher v. State

859 A.2d 210, 226 (Md. 2004).

However, improper coercion of a witness by a trial court does not
necessarily mean that a defendant against whom the witness testifies aan obtai
relief regarding his own convictionGiraldo, 822 F.2d at 211.Unless there is
some prejudice to the defendant, there is no due process basis on which to set aside
the conviction. Id. And the fact that the allegedly coerced witnggestimony is
harmful to a defendant is not sufficient prejudiciel.
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4. Application

Here, the trial court did not order Buctzan to testify, nor did it tell
Buchanars counsel to inform him that contempt charges were possible. Instead
the court offered its stance on leniency in sentencing because Buchanan had
cooperated with the government and briefly mentioned that Buchanan might be
able to void the plea agreement and in turn face prosecution for his involvement in
the victim s death.

Because the court did not follow the procedures for granting immunity and
ordering the witness to testify or face contempt charges under sectéthl1l3,
we will assume, without deciding, that the court’s colloquy on leniency in
sentencing for Buchanan was beyond the coybwers to coerce a reluctant
witness to testify.

Even so, we conclude that, under the specific circumstances of this case
defendant was not prejudiced by the caucdmments and therefore the ctaurt
actions did not violate his due process right to a fair trial.

The parties have not cited, nor have we found, any Colorado case law
discussing whether the colstomments,icected to a testifying withess and not to
the defendant, are problematic. Defendant relies @Quomb v. People230 P.3d
726, 731 (Colo. 2010), in which the supreme court disapproved the trialscourt’
comments suggesting leniency if the defendant agreagroposeglea
agreement. That disapproval, however, was predicated on the proposition that a
trial judge should not participate in plea discussions between the prosecution and
the defendant. Hence, that case is inapposite here, where the caurhents
were not directed to defendant.

Similar cases from other jurisdictions provide some assistance in our
analysis.

Some courts have concluded that witnesses who testify against a defendant
pursuant to a plea agreement that is predicated omitinesss testimony being
consistent with prior statements or prior testimony can violate the defendght
to a fair trial if the state case substantially depends on the witreesshted
testimony. See, e.g., People v. Medjrid 6 Cal. Rptr. 133, 144-45 (Cal. Ct. App.
1974). However, it is only where the prosecution has bargained for false or
specific testimony, or a specific result, that a withessstimony is so tainted as to
require preclusion in order to satisfy due proceBgople v. Banster, 923 N.E.2d
244, 25152 (lll. 2009);State vBolden 979 S.W.2d 587, 591 (Tenn. 1998). Thus,
where the agreement is predicated on the withé&sghful testimony, courts have
found that the testimony does not violate the defensgaights to duenqocess and a
fair trial. Bannister 923 N.E.2d at 2583; People vJones 600 N.W.2d 652, 657
(Mich. Ct. App. 1999)Bolden 979 S.W.2d at 593.
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Here, Buchands plea agreement is conditioned upon his giving truthful
testimony. During the direct amlossexaminations of Buchanan, he stated,
repeatedly, that he had agreed to testify truthfully in exchange for a plea to
attempted second degree murder and a reduced sentence thereon.

To the extent defendant argues that the trial court offered leniency i
sentencing based on Bucharsmaagreement to testify consistently with his
testimony in the Williams and’®eal trial, we reject the assertion. As evidenced
by the trial cours statements, the court was exclusively interested in influencing
Buchanais dhoice to testify; there is no mention or implication that his testimony
must, or should, conform to his prior testimony at the Williams ame@l’ trial.

If defendants argument that the trial court predicated its leniency offer on
consistent testimony Isased on the trial coustreference to Buchanan
cooperation with the government, we reject that argum&se Jones00
N.W.2d at 657 (although immunity agreements may provide some incentive for the
witnesses to conform their trial testimony to th@ior accounts of the incident,
they did not violate the defendant’s rights where the prosecution expressly
conditioned the immunity on the witnesgtuthful testimony).

In sum, the trial court’s influence on Bucharmatestifying did not violate
defendaris due process rights based on a consistency provision in the plea
agreement, and there was no implication by the court that Buchanan must testify
consistently with his previous testimony in order to receive leniency.

There are situations in which an appellate court has found that a triascourt
coercion of a reluctant witnésstestimony has exceeded the csysbwer. See
Giraldo, 822 F.2d at 211-1Archer, 859 A.2d at 215-28. However, even if a
court exceeds its authority by coercing a withegedufy, there must be prejudice
to the defendant; without prejudice, the defendant’s due process rights and right to
a fair trial are not violated.Giraldo, 822 F.2d at 211-12.

In Archer, an accomplicavitness had a plea agreement stipulating that he
would receive a life sentence with all but fifteen years suspended in exchange for
testifying against his codefendant during his own joint trial, and ag&iakserin a
later trial. Archer, 859 A.2d at 215. Yet, the witness refused to testiyelters
first trial, which resulted in a mistrialld. at 216. Before opening statements in
Archers second trial, counsel for the witness informed the court that the witness
was again unwilling to testify because he had been stabbed in prison for giving
testinony. Id.

In an effort to coerce the witness to testify, the trial court stated:
If he refuses to testify, thetllimmediately have [witness

counsel] and [the witness] taken before Judge Themelis. . . . [A]nd
we'll try him for contempt. . . . JudgehEmelis will give him the
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longest possible sentence the law allows him to give and then maybe
he’'ll change his mind about refusing to testify.

Id. The trial court explained that there was no statutory maximum sentence for
contempt, and theoretically, the witness could receive a life sentddcat 217.

The witness continued to refuse and the trial court, in open court in the
presence of the wiess, called Judge Themelis and asked him to interrupt his
schedule to try a contempt case, and instructed Judge Themelis how to rearrange
his schedule to accommodate the contempt triell.

TheArchertrial court then advised the witness that if heifiest favorably
to the defendant, the government would have no recourse against him and the
prosecution could then cross-examine him about anything unfavorable he had said
in the past; the court presented this as a situation Wierelefendant benefitaa
the State benefits. Id. at 218. The court advised, “So, he may want to do that
rather than run the risk of getting a life sentence from Judge Themadis.”

The prosecutor objected on the grounds that the trial court was attempting
to coach thevitness and that this advice was not proper coming from the bench.
Defense counsel also objected.

On appeal, the Maryland Court of Appeals agreed with the objectors,
concluding:

[The witness] had a right to make a free and voluntary
choice whether or not to testify. He had the right to choose, free
from judicial intimidation and improper advisements, whether to
testify or face the consequences of his failure to testify. The
difference here is that the trial judg@dmonition and conduct was
S0 excessivéhat it likely caused [the witness] to alter testimony in
violation of [the defendant]’s right to due process.

Id. at 226 (emphasis added).

In contrast, irGiraldo, the court concluded that, although the trial ceurt’
actions were improper, there wasunalation of due processGiraldo, 822 F.2d at
211. The defendant @iraldo asserted that a withess against him at trial was so
tainted by the court’s coercive actions that he was entitled to postconvidign re
Id. at 209. At trial, the witnessald refused to testify and as a result, the trial court
sentenced the witness to forty years in prison, the maximum allowable sentenc
immediately after the witness refused to testify; sentenced him to six months
incarceration for civil contempt; sentendad after seeking and obtaining a
waiver of a presentence report; sentenced him to an incarceration facility over
1,000 miles from the witne'sshome; recommended that he be ineligible for parole;
and ordered him to be transported to the distant prisiarséme week.ld. at 211.
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However, after the witness changed his mind and testified, the court reduced the
forty-year sentence to four years and withdrew the recommendations for
incarceration at a remote distance and parole ineligibilit.

The appdhte court concluded that the trial court improperly used its
forty-year sentence to coerce the witness to testifly. However, the court
concluded that “unless [the court] see[s] some prejudice to defendant, there is no
basis on which to set aside the defendanonviction.” 1d. The court held that,
under the circumstances, the defendant had suffered no prejudice because the
witness testified consistently with statements he had made in his plea allocution
and those statements inculpated the defandith Any statements that the
witness had recanted did not relate to the defendant’s involveniént:Thus, it
does not appear that the coercion in any way caused [the witness] to express a view
of Giraldo’s role that he had ever contradictedld.

Here, even if we were to conclude that the trial ¢cewattions were as
egregious as those ArcherandGiraldo, a determination we do not make, the
situation is more analogous @iraldo because Buchanan did not change his
testimony in defendatd trid after the asserted acts of judicial coercion.
Buchanan testified consistently with his ppkta agreement statements and with
his testimony at the Williams and Real trial. Defense counsel was on notice of
the content of Buchanantestimony both tlmugh the statements Buchanan had
made to the police and prosecusooffice and because defense counsel attended
the Williams and Neal trial. Buchanan also was thoroughly cregamined
regarding his motives for testifying and was impeached repeatétly w
inconsistent statements that he had given to the police.

TheGiraldo court also based its decision on the fact that the jury was
informed that the witness had once had a plea agreement with the prosecution, but
was testifying now without the agreemamnid with the hope that the court would
reduce his foryandone-half-year sentence.ld. Here, the jury was not informed
that Buchanan was testifying in the hope of receiving a lenient sentence héthin t
boundaries of his plea agreement with the prosecution.

Even so, we conclude that withholding such information from the jury was
not critical because it was informed that Buchanan had entered into a plea
agreement, it heard the terms of that plea agreement, and it heard Bughanan’
motive and biases ing#fying. The potential additional information that
Buchanan agreed to testify in this trial in hopes of being sentenced in the lower end
of his sentencing range was cumulative of other motive and bias evidence.

Therefore, defendant was not prejudicedhmsytrial cours actions
because, similar to the witnessGiraldo, Buchanan did not alter his testimony at
defendant trial from his posplea statements or from his testimony at the
Williams and ONeal trial, defense counsel had ample notice of the content of
Buchanais testimony, the jury was informed that Buchanan was testifying
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pursuant to a plea agreement, and Buchanan was cross-examined on his credibility
and motive for testifying.

To the extent defendant asserts he was prejudiced by the fact that the court
persuaded Buchanan to testify when he otherwise would not have, we conclude that
defendant, who has the burden of proof concerning prejudice and plain error, has
failed to prove that assertionSee Giraldp822 F.2d at 2112 (harmful testimoy
without more is not enough to show prejudice). It appears to be equally likely that
Buchanan was simply seeking an additional advantage from the court before
testifying, but that if he had not received any assurances of leniency in sgmptenc
he would nevertheless have testified, given his understanding that the prosecution
would bring him to trial for first degree murder if he were to refuse to testify.
addition, defendant did not present an affidavit or testimony from Buchanan that,
but for the couts promise of leniency, he would not have testified.

We therefore perceive no plain error.

Mingo, No. 10CA2150 at 36-48; ECF No. 10-3 at 37-49.

The CCA conducted a plain-error review based on whether Applicant was prejudiced by
the fact that the trial court persuaded Mr. Buchanan to testify. Relyi@gralao, the CCA
found that unless there is some prejudice to the defendant, there is no due processvhadidson
sd aside the conviction and the fact that the allegedly coerced wigrniessmony is harmful to a
defendant is not sufficient prejudice. The CCA concluded that, under the spiecifronstances
of this case, defendant was not prejudiced by the smothments and therefore the cosirt
actions did not violate his due process right to a fair trial. This Court, therdftermines that
there is no independent state ground of decision and, thus, no basis for proceduGsdar.
Cargle 317 F.3d at 1206 Because the CCA disposition was a form of merits review, the state
court’s disposition would be entitled §2254(d) deference.ld. The Court finds that Claim
Three is exhausted and will address this claim below on the merits.

The following proceedings took place in chambers between the trial court judge, the

defense attorney, the prosecutor, and the attorney for Mr. Buchanan. The procetaiimeda®

Mr. Buchanais anticipated refusal to testify. The colloquy is as follows.
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THE COURT: Weére janed now in chambers by the three attorneys
involved in this case as well as counsel for Mr. Buchanan. You requested a
meeting with the Court?

MR. BRIMMER: Your Honor, the reasons we requested a meeting with the
Court is because we have learned through counsel for Christopher Buchanan that
he is going to refuse to testify.

Apparently the grounds that he is going to refuse to testify on are that he
doesnt think that the plea bargain that he entered into is fair anymore in light of the
verdicts in the trial of Williams and’®eal. And given that fact, | think we need
to take up some issues before we would call Mr. Buchanan.

Specifically, some of the issues that are raised are ones that are discussed in
the opinion ofPeople v. Newtgrwhich Mr. Robbins has which is 966 p2d 563,
Colorado Supreme Court 1998; those issues dealing with whether Mr. Buchanan
would persist in invoking the right to the Fifth Amendment despite the fact that he
has been granted immunity.

We do intend to grant Mr. Buchanan immunity, but if he persists in refusing
to honor his aggemeri-his agreement being to testify truthfully in the trials of the
co-defendantshe would be violating that agreement, and our intention would be to
prosecute him sometime in the future. But if the deaiif, then-we granted him
immunity for purposes of this trial, but if he refuses to testify, that raisesissue
which are discussed Mewtonabout whether the People would even have the
ability to call him to the stand.

And the other issue thatrased is whether his refusal to testify would
thereby make him unavailable under Rule 804.

THE COURT: Well, if he has prosecution pending and he takes his Fifth
Amendment rightsand that may be the casand if he doesnfeel the obligation
and People intend to prosecute him, theer® question he not available, is there?
Thats the classic unavailability other than death.

MR. BRIMMER: Yeah.

THE COURT: Let me offerthe reason | asked you to come over too, since
you represent your client, the Cosdware that Mr. Neal- and who's the other
defendant?

MR. BRIMMER: Brett Williams.

THE COURT: Mr. Williams fared better in their trial or were convicted of

offenses less serious than Mr. Buchanan pled to. Nevertheless, there is some
latitude in thatigreement that Mr. Buchanan struck with the People.
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It’s, you know, | haver’seen all the relevant factors. | havteseen a
report on any of the individuals involved as yet, but that certainly is a significant
factor that one of the defendants may be cooperating with the other one. And
theres, you know, a significant concern that those who did not cooperate maybe
doing better in the long run than those who did cooperate, and the Court is keenly
aware of that and appreciates why he may feel like got the raw end of the stick at
this point.

So convey those thoughts to him for whatevemnitorth. Since | delayed
sentencing on this case until all the evidence is in, | Haheard any evidence so
far that would indicate that Mr. Buchanan’s degree oblvement was any more
severe that the other individusl’ As a matter of fact, theand thats another
factor the Court will consider seriously.

So you and your client can decide what you want to do given the turn of
events in this case. He should at least understand that this judge appreciates the
situation he finds himself in and will take it into consideration, give it very serious
consideration, but

MS. TAFOYA: I'll relay that to Mr. Buchanan. There is also a concern
though of his which is his &ty.

THE COURT: | appreciate that.
MS. TAFOYA: And that concerns him as well.
THE COURT: Thdts been in existence all the time.

MS. TAFOYA: So even though he is aware of the plea agreement or the
verdicts in the other cases, his safety has been anssoe.

THE COURT: This agreement hasbheen completed and | suppose if he
wants to renege or back out of the deal, he still has an opportunity to do that. In
such case, he would come back in here and schedule trial on the merits.
Mingo, Case No. 98CR2673, Feb. 10, 1999 Trial Tr. at 27-30.
The Court does not find that at the time Applicant was convicted and sentenced theere was
United States Supreme Court holding on point with Applisacigim that the trial court violated

his due process rights Istating to a witness attorney that he would take into consideration at the

time of a witness sentencing his willingness to testify at adedendarit trial. Williams, 529
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U.S. at 41qZmust be a rule of law clearly established by the Supreme Cdb#d aine a
defendants conviction became final).

It, however, is not an unreasonable application of clearly established federat tagtdte
court to decline to apply a specific legal rule that has not been squarelyséstaiy the United
States Court. See Richters562 U.S. at 101. Furthermore, the more general the rule, the more
leeway courts have in reaching outcomes in-tgsease determinationsld.

Under general established due process law, it is well established thatitdeotidue
process in a state criminal trfas the failure to observe that fundamental fairness essential to the
very concept of justice.”Lisenba v. State of CaB14 U.S. 219, 236 (1941). In order to declare
a denial of due process, the Court must find ttieg absence of that fairness fatally infected the
trial.” 1d.; see also Tapia v. Tans§26 F.2d 1554, 1557 (10th Cir. 1991) (due process claims
entitle aplicant to relief only if the alleged errors rendered the trial as a whadafoentally
unfair).

The trial courts indication that it would consider Mr. Buchahatestimony at Applicaid
trial when the court sentenced him does not render Applgctiaf as fundamentally unfair.

First, as found by the CCA, Mr. Buchanamttorney was not told that Applicant would be
subject to contempt charges if he elected not to testify at Appidaat; he was only informed of
the trial courts stance on leniency Mr. Buchanats testimony was the same as his testimony at
MessrsWilliams and ONeal trial, and, finally, the jury was informed that Mr. Buchanan was
testifying pursuant to a plea agreement and heard the cross-examination edihistgrand
motivefor testifying. The Court, therefore, finds that Mr. Buchasdestimony did not fatally

infect the trial so that it rendered the trial as a whole fundamentally unfair.
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The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 59203. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchin107 F.3d at 1470, whidor the reasons stated above he has failed to meet
this burden.

Accordingly, the CCA’s decision did not result in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal law, rasimsdeby the
Supreme Court of the United States; or result in a decision that was based on amahleas
determination of the facts in light of the evidence presented in the State courtiprgce€laim
Three will be dismissed on the merits.

C. Claim Four/Unknowing, Involuntary, or Unintelligent Waiver of Right to Te stify

Applicant asserts he was young at the time of the trihlisncase and did not know he had
the right to overrule his attornsydecision that he not testify. ECF No. 1 at 20. Applicant
further asserts that the trial judge gave him an incomplete and inaccurasrahtisabout his
right to testify before he waived the rightd. at 20. In particular, Applicant contends tha t
trial judge only discussed the disadvantages of testifying during the adwvisand did not tell
him that the jury would be instructed they could not consider another felony convicpicooésf
his guilt in the murder trial and that they could not consider his decision not to telstifgit 22.
Finally, Applicant contends that the judge did not ask him his decision, he failed terconfir
Applicant’s decision on the record, and he failed to inquire if his decision to waiveglttisvas

made knowingly, intelligently, and voluntarilyld.
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In his Reply, Applicant further asserts that if his trial attorney was still livingdwdd
testify and concede Applicant did not understand he had the right to overrule théomayég
decision that Applicant would not testify. ECF No. 37 at 16.

Under Colorado law, a trial court is required to advise a defendant of the rigstifioaed
obtain a formal waiver of that rightPeople v. Curtis681 P.2d 504 (Colo. 1984). In adopting
this heightened requirement of advisement, the Colorado Supreme Court acknowledged that
majority of courts addressing the issue have not required that a waiver ghthte tiestify be
made on the record in open cour€urtis, 681 P.2d at 512 n.9.

The Tenth Circuit Court of Appeals has held that there is no constitutional or statutory
mandate that a trial court inquire into a defendadécision not to testify in the absence of specific
circumstances that might trigger an inquiridnited States v. Janp@&20 F.2d 1156, 1161 (10th
Cir. 1983) (specifically rejecting a defendant’s contention thatrémotd [must be] clear that
defendant knowingly and voluntarifgfter full consultation with his counsegjave up the right to
testify’). The Tenth Circuit later reaffirmed and clarified its holdindanoe concluding that the
trial court does not havesaia sponteluty to conduct a colloquy with the defendant at trial to
determine whether the defendant has knowingly and intelligently waived theaiggstify, and
that alsent triggering circumstances, a trial court is not required to inquire intofdreddats
decision not to testify. United States v. Dryderd41 F.3d 1186 at *1-2 (10th Cir. Mar. 10, 1998)
(unpublished) (citations omitted)acated in part on ref on other groundsl66 F.3d 1222 (10th
Cir. Apr. 22, 1998).

The trial court told Applicant th&{w]hile it's appropriate that you should talk to your
attorney about [testifying] and get the benefit of your attosagvice, its your decision

ultimately’ andthe important thing is ttunderstand that i your-your choice, not your
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attorneys choice. Case No. 98CR2673, Feb. 10, 1999 Trial Tr. at 244-45. The trial court
further told Applicant that it was his choice whether to take the stand or not andtibimsyasays

the defense rests without calling Applicant the court would be correct in iagstinvas

Applicants choice not to testify.Id. at 245. Nothing in the transcript demonstrates that the trial
court violated Applicant’s constitutional rights in the colloquy that took placedggar

Applicant’s decisiorto testify or to not testify.

The Court presumes that the CGAactual determinations are correcdee Sumneds5
U.S. at 59203. Applicant bears the burden of rebutting the presumption by clear and convincing
evidencesee Houchin107 F.3d at 1470, whidior the reasons statedatehe has failed to meet
this burden.

Accordingly, the CCA’s decision did not result in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal law, rasimtsdeby the
Supreme Court of the United Statesyesult in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State courtprgce€laim
Four will be dismissed on the merits.

[ll. CONCLUSION
Based on the above findings, Applicant’s claims lack merit and the 28 1§.3254
Application must be dismissed.
IV. ORDERS
Accordingly, it
ORDERED that the Application for a Writ of Habeas Corpus Pursuant to 28 U.S.C.

§ 2254, ECF No. 1, is DISMISSED WITH PREJUDICE. ltis
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FURTHER ORDEREDhat a certificate of appealability shall not issue because Applicant
has not made a substantial showing of the denial of a constitutional right pursuant to28 U.S
§ 2253(c). ltis

FURTHER ORDERED that leave to procaadorma pauperion appeal islenied. The
Court certifies pursuant to 28 U.S§&1915(a)(3) that any appeal from this Order is not taken in
good faith, and, thereforey forma pauperistatus is denied for the purpose of appedee
Coppedge v. United State369 U.S. 438 (1962).If Applicant files a notice of appeal he must also
pay the full $505 appellate filing fee or file a motion to prodeddrma pauperisn the United
States Court of Appeals for the Tenth Circuit within thirty days in accordanicéad. R. App. P.
24.

DATED March 8, 2016.

BY THE COURT:

(e

R. Brooke Jackson
United States District Judge
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