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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-03338-NYW
DEREK MORTLAND,
Plaintiff,
V.
RLJ Il - C LONGMONT, LLC,

Defendant.

ORDER GRANTING ATTORNEY FEESASSOCIATED WITH
THEMOTION TO COMPEL

Magistrate Judge Nina Y. Wang

This matter comes before the court on Plaintiff's Motion for Application of Attorney’s
Fees (“Motion for Attorney'd~ees”) [#22] filed on August 1@015, arising from this court’s
grant of Plaintiffs Motion to Compel Rule 34 dpection. [#21]. Irthat Order, the court
awarded Plaintiff costs associated with thenfjliof the motion, including reasonable attorney’s
fees, due to Defendant’s failure to respond éortiotion and provide any substantial justification
for opposing Plaintiff's requesh the first instance. Iql. at 3]. Pursuant to the court’s direction,
Plaintiff filed the instant Motion for Attorney’sdes, seeking an award of fees in the amount of
$7,395.00, based on the expenditure of 17.40 hobefendant did not spond or otherwise

object by August 24, 2015, as diredtby the court’s Order.Id.]
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STANDARD OF REVIEW

In calculating a reasonable attey’'s fee, | apply the lod#ar principles stated in
Robinson v. City of Edmond60 F.3d 1275, 1281 (10th Cir. 1998)hél'lodestar calculation is
the product of the number of attorney hours eeably expended and a reasonable hourly rate.”
Id. (internal quotations and citation omitted).

ANALYSIS

Reasonable Time Expended

The first step in calculating a fee awardasdetermine the nuneb of hours reasonably
spent by counsel for the party seeking the fees.biinden of proof lies with the prevailing party
seeking feesHensley v. Eckerhart461 U.S. 424, 437 (1983). In determining what is a
reasonable time in which to perform a giveskiaan attorney submitting billing entries should
consider the following factors: (1) the comptgxof the case; (2) # number of reasonable
strategies pursued; (3) the responses necessity the maneuvering of the other side; and (4)
“the potential duplication of services” causedthg presence of multiple attorneys when one
would suffice. Reg'l Dist. Council v. Mile High Rodbusters, In82 F. Supp. 3d 1235, 1246 (D.
Colo. 2015) (citingRamos v. Lamm713 F.2d 546, 554 (10th Cir. 1983) (overruled on other
grounds byPennsylvania v. Delaware Valley Citizens’ Council for Clean 483 U.S. 711, 725,
107 S.Ct. 3078, 97 L.Ed.2d 585 (1987))). The cowrhtbxercises its discretion to determine
whether the attorney exercisagdpropriate billing judgmentReg’l Dist. Council. 82 F. Supp.
3d at 1245. Once the lodestarestablished, the court madjust upward or downward to

account for the specific factors presented by the dase.



In conjunction with the Motion foFees, counsel for Plaintiffohn P. Fuller (“Plaintiff's
counsel” or “Mr. Fuller”), has submitted a dégd billing statemenhand certified the time
records as part of the Motion. [#8£6; #22-1]. It appars that the requesttzks are a subset of
the total billing statement, and are reflected imitthe body of the Motion[#22 at 2-3]. While
Mr. Fuller did not support the Motion for Fees with an affidavit as required by the Local Rules of
Civil Practice for this District, D.C.COLO.L&R 54.3, this court will anstrue the certification
of Motion by Mr. Fuller as sufficient in this instanteThe court now turns to the substance of
the Motion for Fees.

As an initial matter, the court finds that Mr. Fuller's correspondence with Denver
counsel, Kara Edmunds, regarding the hodblogy to follow on a Mion to Compel and
Motion to Amend (July 8, 2015, .2 ha@j)ris not recoverable. Cowelsvho appear before this
District are required, as an inherent part @irtlpractice, to understand and abide by the Federal
Rules of Civil Procedure as well as the Lo&ales of Civil Practice. D.C.COLO.LAttyR
3(b)(2). In that same vein, vila communication with a client i@ necessary part of the role of
an attorney, in this case there were no fdctssues related to the Motion to Compel that
required the client’s participation. Thereforeg time expended to confer with Plaintiff on July
7, 2015 (.2 hours) is also not recoverable.

In addition, any communication wittoart staff and opposing counsel (July 8, 2015, .2
hours; July 13, 2015, .3 hour) coordinate an informal sltovery conference could only be
properly considered administrative in naturad accordingly, costs and fees associated with

such communication are not recoverabteee J&J Sports Productions, Inc. v. Rosalewil

! Counsel is advised, howeveratrany future motions for attaeg’'s fees must be supported by
an affidavit.



Action No. 07-cv-01110-RPM-MEH, 2008 WL 596104 *at(D. Colo. Jan. 8, 2008). Plaintiff's
counsel has also claimed .4 hours for “Jdelephone conference witBourt on issue of
permissible extent of Plaintiffs Rule 34 insgeat (initially jointly called Court, called back
later for hearing). [#22 at 3]The Courtroom Minutes from thielephonic discovy conference
reflects that the conference itselbk 11 minutes, or .2 hours. Thé@re, the court concludes the
remainder of the time, .2 hours, should also becatkx to the administrative task of joining both
Parties on the line ara@bntacting the court.

Furthermore, the court did not award Pldfrthe costs associated with filing the instant
Motion for Fees, only the costs and fees eisged with the underlying Motion to Compel[#21
at 3]. Therefore, the fees associated whihn 5.2 hours (July 30, 2015 - .3; August 6, 2015 - .5;
August 7, 2015 - 1.3; and Augud?,12015 — 3.1) expended reviey the court’'s prior Order
and the filing of the instant Math for Fees are not recoverable.

Plaintiff's counsel’'s descriptns, in some instances, alsdleet tasks related to more
than one issue, or more thane task assigned #oparticular time entry (a practice known as
“block-billing”). For instance, the entry fafuly 6 included “Prepared e-mail to Mr. Vaden
requesting he call me to discuissue relating to the extent of the inspection and Plaintiff's
proposed amendment to Complaint re: lack of roktwewer.” [#22 at 2].Another entry states,
“Prepared e-mail to Edwin Vaden to again reques written consent t®laintiff's proposed
Amended Complaint and to confirm accuracy pded on the phone re: permitted extent of Rule
34 inspection and requested timetdiolediscovery responses.” & enth Circuit has noted that

“[c]ounsel for the party claiming ehfees has the burden of proving reoto the district court by

% In any case, the costs associated with theevewif the court’s order and the associated fees
seems disproportionate to the substance of the motion.
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submitting meticulous, contemporaneous time records that reveal, for each lawyer for whom fees
are sought, all hours for which compensation gested and how those hours were allotted to
specific tasks."Case v. Unified School Dist. No. 233, Johnson County,,Ki&¥Y F.3d 1243,

1250 (10th Cir. 1998). Because Plaintiff has failedaay his burden to provide the information
necessary to sufficiently separate the time smpenthe unrelated issues, the court will also
disregard those time entries from July 6, 2015, d8)y 7, 2015 (.3); July 8, 2015 (.3); July 9,
2015 (.4), totaling 1.2 hours.

The remainder of the billing entries appdar be appropriately associated with the
conferral related to the Rule 34 inspectidhe telephonic discovery conference, and the
preparation of the formal diseery motion. Therefore, theowrt finds that 9.7 hours is the
number of hours reasonably spentRigintiff’'s counsel to raisena resolve the issue of the Rule
34 Inspection.

. Reasonable Rate

As to the hourly rate, the court looks what the evidence shows that the market
commands for civil rights or analogous litigatiddee Burch v. La Petite Academy, Jrik0 F.
App’x 753, 755 (D. Colo. 2001). Mr. Fuller claintisat his rate of $425 per hour is justified
based on his practice “for the last approximatéfieen (15) years to represent disabled
individuals and advocacy groups to enforcing thigints under Title Il [Jand Title Il [] of the
ADA.” [#22 at 3]. Counsel cites t@olorado Cross-Disability Coalition v. Abercrombie &
Fitch, Civil Action No. 09-cv-27572014 WL 793363 (D. Colo. Feb. 28014) as evidence that
his rate is reasonable for his level of expertise in the Denver maiketat 4]. Plaintiff also

cites to decisions from othepurts where this specific counsal law firm has been awarded



fees at its full rate.Ifl.] While the court finds those data pts instructive, it does not find them
dispositive in this case.

With respect to lead counsel’s rate in @@orado Cross-Diability Coalition case, that
case was a class action that demanded moredoamsel than a single ghtiff, single location
case and involved counsel with 0\&5 years of relevant experiencather than 15. In addition,
the fact that other jurisdictions have approvednsel’s rate is inapposite as to whether $425 per
hour is within an acceptable range of “local market rate,’ Denver, Colorado. Because
Plaintiff's counsel submitted no eence to support higosition that the ratef $425 per hour is
acceptable, the court considers the informatmmtained in the Colorado Bar Association’s 2012
Economic Survey. The average rate for a cights attorney in 2011, the last full reporting
year, was $310, with the median at $345. Colorado Bat2 Economic Survey Snapshat
Exhibit 113 The average rate for atorney with 16 t5 years of experience was $245 per
hour, with a median rate at $250 per hold. at Exhibit 12. Using this information, the court
concludes that a reasonable rate for Plaintiffansel is $310 per hour.

Using the reasonable time expenditure of 9.7$atia reasonabtate of $310 per hour,
the court arrives at the loskar calculation of $3,007.00. Treourt further adjusts this
calculation downward by 25 percent, consistent \thh expectation that a more junior attorney
could have appropriately researched and diatte Motion to Compelgiven its discrete and

straightforward nature.

3

http://www.cobar.org/repository/LPM%20Delatonomic%20Survey/Snapshot%20Final%20Re
port.pdf.



CONCLUSION
For the reasons set forth herdif,|SORDERED that:
(2) Plaintiff's Motion for Applicaion of Attorney’s Fees [#22] iISRANTED IN
PART, and DENIED IN PART; and
(2) Plaintiff is awarded attoey’s fees in the amount 82,255.25, payable within 60

days of this Order.

DATED: November 5, 2015 BY THE COURT:

¢ NinaY. Wang
NnaY. Wang
UnitedStatedMagistrateJudge




