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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-03450-WYD-KMT

FULLER REAL ESTATE, LLC, a Colorado
limited liability company,

Plaintiff,
V.

SYCAMORE BROKERAGE, LLC, d/b/a
FULLER SOTHEBY’S INTERNATIONAL
REALTY, a Colorado limited liability
company; R. SCOTT WBBER, an individual;
CATALYST, LLC, a Colorado limited liability
company; VILLAGE MARKETING
ASSOCIATES, LLC, a Colorado limited
liability company; STEAMBOAT BROKERS,
LLC, a Colorado limitediability company;
and JOHN DOES 1 - 10,

Defendants.

STIPULATION AND ORDER PROTECTING CONFIDENTIALITY OF
DOCUMENTSAND INFORMATION

The Court, having reviewed the partiesip8lation and Order Protecting Confidentiality
of Documents and Information, being fully aski in the premises, and good cause appearing
therefor, hereby orders that the Stipulatis GRANTED, and enters the following Order
Protecting Confidentiality of Dmuments and Information (“Peattive Order”) on the terms set
forth below:

1. In this action, the Plaintiff and the Defendants (collectively, the “Parties”)

anticipate producing and seeking productio€@NFIDENTIAL INFORMATION (as defined
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in Paragraph 3 below) during discovery dnat there will be questioning concerning
CONFIDENTIAL INFORMATION in the coursef depositions. ThParties assert the
disclosure of such farmation outside the scope of thiiggation could result in significant

injury to one or more of the Rees’ business or privacy interestThe Parties request the Court
to enter the within Protective Order for the pase of preventing thestilosure and use of
CONFIDENTIAL INFORMATION except as set forth herein.

SCOPE:

2. This Protective Order governs the handlof all documents (within the meaning
of Rule 34 of the Federal Rules of Civil Procegjuanswers to interrogatories and requests for
admission, testimony and all other informatimtluding copies, excerpts, and summaries
thereof produced in this action.

DEFINITIONS:

3. For purposes of this Protective OrdEONFIDENTIAL INFORMATION means
any business, financial, personal and propriat&grmation that is not generally known to the
public and that the “Producing iR would normally maintain irconfidence and not reveal to
the general public and that is desighaiedCONFIDENTIAL” or “COUNSEL RETENTION
ONLY”. Any information that is deriveéfom CONFIDENTIAL INFORMATION also
constitutes CONFIDENTIAL INFORMATION to #hextent the derived information embodies,
contains, or discloses any CONFIDENTIAL INFORMATION. The attorneys each agree not to
designate material as CONFIDEML INFORMATION unless he or she is satisfied that they

can demonstrate good faith reasons for treating the information in this fashion.



4. For purposes of this Protective Ordertg&ucing Party” means a party to this
action or any non-party on behalfwhich information is ftnished or produced during the
course of this action.

5. For purposes of this Protective Ordergtieiving Party” means a party to this
action or any non-party to whichfermation is furnished or prodad during the course of this
action.

6. The term “documents” shall have the same meaning as set forth in Rule 34(a) of
the Federal Rules of Civil Procedure.

DESIGNATION OF INFORMATION:

7. CONFIDENTIAL INFORMATION shdl be designated as follows:

(&)  Any Producing Party may stamp dwgents “CONFIDENTIAL” or
“COUNSEL RETENTION ONLY” prior to production in this action.

(b) In the case of interrogatory answers or responses to requests for
admission, designation shall be made by stgqudi new page at the beginning of any
answer containing CONFIDENTIAL INORMATION and placing a legend of
“CONFIDENTIAL” or “COUNSEL RETENTION ONLY” on that page and each
following page until the end of any suchsarer or answers which are deemed so
designated. Following the end of an ansaeanswers containing CONFIDENTIAL
INFORMATION, a new page shall be started.

(c) In the case of depositions, designation of the portion of the transcript,
including exhibits, which contains CONAENTIAL INFORMATION, may be made by

a statement to such effect on the reaurdng the course of the deposition. When the



designation is made duringetltourse of the deposition, the reporter attending such
deposition shall thereafter bind the transcript in separate podaotaining the non-
confidential material and the CONFIDENAL INFORMATION and the reporter shall
place the appropriate legend on the caféehe CONFIDENTIAL or COUNSEL
RETENTION ONLY portions othe transcript. Portions of deposition transcripts may
also be designated as CONFIDENTIALCOUNSEL RETENTION ONLY within 21
days after receipt of the transcriptdgunsel for the person whose CONFIDENTIAL
INFORMATION was disclosed at the depositidnsserving on all other parties to the
action a letter designatirty page and line number tpertion or portions of the
deposition transcript containing CONFDTIAL INFORMATION. Until the 21-day
period has expired, the full deposition testimony and transcript shall be treated in its
entirety as “CONFIDENTIAL” under the Protéa¢ Order unless during the course of the
deposition any portion of testimony svdesignated as “COUNSEL RETENTION
ONLY” in which case the full deposition testimy and transcript shall be treated as
“COUNSEL RETENTION ONLY” under the Protgee Order until theexpiration of the
21-day period.

(d)  Any Producing Party may degiate any CONFIDENTIAL
INFORMATION as “CONFIDENTIAL” under the tens of this Agreement when, in the
good faith judgment of the Prodng Party, it contains inforation that is confidential
and concerns trade secrgigyprietary information, sensithird-party information, or
other business or financial information tienhot publicly available. Notwithstanding

anything contained in this Agement, the burden shall &ed remain on the Producing



Party to demonstrate, when and if chadjed, that any such designated CONFIDENTIAL
INFORMATION is confidential and concertiade secrets, proprietary information,
sensitive third-party informain, or other business or financial information that is not
publicly available.

(e)  Any Producing Party may degiate any CONFIDENTIAL
INFORMATION as “COUNSEL RETENTIONDNLY” under the terms of this
Agreement when, in the good faith judgmehthe Producing Party, it contains
particularly sensitive, nopublic, and confidential inforation that the Producing Party
believes in good faith cannot be disclosethawut threat of competitive injury, because
such CONFIDENTIAL INFORMATION containproprietary or commercially sensitive

information. _This designation shall be usedsparingly as possible. Any document,

material, or information designated ayarty as “COUNSEL RETENTION ONLY”

must be reviewed by an attorney. Notwitimgting anything contained this Agreement,

the burden shall be and remain on the ProdpParty to demonstrate, when and if
challenged, that any such designai€NFIDENTIAL INFORMATION contains
particularly sensitive, nopublic, and confidential inforation that the Producing Party
believes in good faith cannot be discldsathout threat of competitive injury.

8. If any transcripts of depositions, arexs to interrogatories or requests for
admission, motions, briefs or other pleadings #natto be filed with the Court (a “Filing”)
include CONFIDENTIAL INFORMATION, such pleaags or other paperhall be filed with
the Clerk of the Court pursnD.C.COLO.LCIivR 7.2 as aéstricted document” -- access

limited to the parties and the Court for fourteys -- with simultaneouservice of a copy of



the Filing to counsel for the parties in thigiew via the CM/ECF syetn as well as to the
Producing Party via e-mail and overnight mail if siebducing Party is n@t party to this case.
Thereatfter, within the time provided by DADLO.LCivR 7.2, a Producing Party may file a
motion pursuant to D.C.COLO.LCivR 7.2 to restrccess directed to the Filing. For purposes
of use at trial, the parsemay remove the “CONFIDENTIAL” or “COUNSEL RETENTION
ONLY” labels from the CONFIDENTIAL INF&MATION; provided, however, that those
materials shall not thereby lose thatimtus as CONFIDENTIAL INFORMATION.

9. Designation of any documents, thingsjnformation as CONFIDENTIAL
INFORMATION renders confidential any originatspies, excerpts, sunaries, quotations or
paraphrases of such magds by the Receiving Party.

10.  All material which is designated hilge Producing Party as containing or
comprising CONFIDENTIAL INFORMATION shall benaintained in confidence according to
the terms of this Protective Order by the Recgj\Warty and used solely in the preparation,
prosecution, defense, or trial of this action.

11.  Subject to the provisions of thizrotective Order, CONFIDENTIAL
INFORMATION designated as “CONFIDENTIAL” shall not, without the consent of the
Producing Party or further Ordef the Court, be disclosestcept that such CONFIDENTIAL
INFORMATION may be disclosed #uthorized Personnel consisting of:

(@)  attorneys actively working on this case;
(b) persons regularly employed or asisted with the attorneys actively
working on this case whose assistance is reduy said attorneys in the preparation for

trial, at trial, or at other proceedings in this case;



(c) the parties, including the partiesspective in-house attorneys, officers,
directors, and employees whose assistaneisred by the parties’ respective attorneys
for preparation, trial, or otimgoroceedings in this case;

(d)  consultants and expert withessdsireed in connection with this
proceeding, to the extent such disclosumeeisessary for preparation, trial, or other
proceedings in this case;

(e) the Court and its emplegs (“Court Personnel”);

() stenographic reports who are engageproteedings necessarily incident
to the conduct of this action;

()  deponents, witnesses, or potential witnesses;

(h)  copy or other document sére providers hired tossist counsel in this
litigation;

® Mediators, arbitrators, aimilar outside partiesnd their staff that all of
the parties enlist to assisttime resolution of this matter.

()] mock jurors, focus group members and the like selected by trial
consultants, jury consultants or byunsel in preparation for trial; and

(K) other persons by written agreement of the parties.

12.  Prior to disclosing any CONFIDENTIAINFORMATION to any person listed in
Subparagraphs 11(d), (9), (h), (j) and (k) ab@eeinsel shall provide sugierson with a copy of
this Protective Order and obtain from syehrson a written acknowdgment in the form
attached as Exhibit A to this Protective Ordetiistathat he or she hasaethis Protective Order

and agrees to be bound by its provisions. adknowledgments shall wetained by such



counsel and shall be subjectbccamera review by the Court if good cause for review is
demonstrated by opposing counsel.

13. Access to CONFIDENTIAL INFORMTION designated as “COUNSEL
RETENTION ONLY” shall be limited solely t€ourt Personnel and the Authorized Personnel
listed in Paragraph 11, with thea@ption that the persons identdien Paragraph 11(c) may read
and review copies of “OUNSEL RETENTION ONLY” CONFIDENTIAL INFORMATION
but such persons may not be allowed to duplicath saformation in any wgaor take notes from
review of such “COUNSEL RETENTIORNLY” CONFIDENTIAL INFORMATION.
EXCEPTIONS:

14. CONFIDENTIAL or COUNSEL RETENTION ONLY dsignations shall not
apply to:

(@ any information which at the time of disclosure is available to the general
public; or

(b)  any information which (i) was alrepdknown to the Receiving Party from
legitimate sources outside of any businetsimnship the Receiving Party may have had
with the Producing Party, (ii) was indekently developed by the Receiving Party, or

(iif) was received after the time of disslare hereunder from a third party having the

right to make such disclosure and was not required to be held in confidence.

Before any CONFIDENTIAL INFORMATON is excepted from this Protective

Order, the Receiving Party mudsst identify in writing to the Producing Party the

specific information to be excepted and thecific reason or reasons for the exception.

If no objection is made by the Producing Ravithin 14 calendar des after it receives



this identification from th&eceiving Party, the identifiedformation will be excepted

from this Protective Order. If a timely @wgtion is made, the Receiving Party may seek

relief from the Court within 14 calendar days after the objection. If the Receiving Party
seeks relief from the Court, the identified inf@tion will continue to be covered by this

Protective Order as CONFIDENTIAL INFRMATION unless the Gurt resolves the

objection in favor of the Receiving Party. &hurden shall be on the Producing Party to

prove the grounds for the designatiorC&3NFIDENTIAL INFORMATION and the

burden shall be on the Receiving Party toverthe grounds for any exceptions as set
forth in Subparagraphs 14(a) & (b) herelfithe Receiving Party does not seek relief
from the Court, the identified informationlirxcontinue to be cowed by this Protective

Order as CONFIDENTIAL INFORMATION.

15.  The receipt of any documgrthing, pleading, or r@®nse to any interrogatory
designated as CONFIDENTIAL INFORMATION kgyparty shall not be construed as an
agreement by any party that anglsulocument, thing, pleading, @sponse to an interrogatory
is in fact confidential, and shall not operate asaver of any party’s right to challenge any such
designation as provided herein.

16. If the Receiving Party objects to tdesignation of certain information as
CONFIDENTIAL INFORMATION, he or she slianform the ProducindParty’s counsel, in
writing, of the specific grounds of the objectionghie designations. Aftlounsel shall then in
good faith and on an informal basittempt to resolve suchsgutes. If the parties cannot
resolve the dispute, the Producing Party mustfil@ppropriate motion with the Court within 20

days of the date the negotiaticare terminated and request to ntain the confidentiality of the



disputed material. If the Prodag Party does not timely subntiite motion to the Court, the
designation will be deemed null and void. If timely submitted, the material shall continue to
have CONFIDENTIAL INFORMATDN status from the time it [groduced until the ruling by
the Court. The Producing Party shall have the burden of establiskipgopriety of the
designation and the burden shall be onRkeeiving Party to prove the grounds for any
exceptions as set forth in Subparagraphs 14(a) & (b) herein.

17.  No party shall be obligated to chaidtge the propriety or correctness of the
designation of information as CONFIDENTIAL FORMATION and a failure to do so shall not
preclude a subsequentatlenge of a designation.

18.  Neither the taking of nor the failute take any action to challenge any
designation of CONFIDENTIALNFORMATION pursuant to thi®rotective Order or to
enforce the provisions of this®ective Order shall constitute amer of any right, claim, or
defense by any party in this action or any other action.

INFORMATION INADVERTENTLY DISCLOSED:

19. If a Producing Party inadvertently diss&s to a Receiving Party any document,
thing, or information containg information that the Produng Party deems CONFIDENTIAL
INFORMATION without designating it as@NFIDENTIAL INFORMATION, the Producing
Party shall promptly upon discovery of suchdwertent disclosure inform the Receiving Party in
writing and the Receiving Party shtlereafter treat the docuntething, or information as
CONFIDENTIAL INFORMATION under this ProtectesOrder. To the extent such document,
thing, or information may haveeen disclosed to persons othiean authorized persons

described in this Protective Order, the Recgarty shall make every reasonable effort to

10



retrieve the document, thing, mformation promptly from sth persons and to prevent any
further disclosure to unauthorized persons.

20. If the Producing Party inadvertently disses to a Receiving Party information
that is privileged or othenge immune from discovery, the Producing Party shall promptly upon
discovery of such disclosure so advise the RawgiParty in writing and iguest that the item or
items of information be returned, and no partyhis action shall hereafter assert that such
disclosure waived any privilegeg immunity. It is further agesd that the Receiving Party will
make every reasonable effort to return suckhveaently produced itemr items of information,
and all copies thereof, within ten (10) daysexfeiving a written requefdr the return of such
item or items of information. The party havingumed such inadvertently produced item or
items of information may theafter seek production of asych documents, things, or
information in accordance with the Federal Rules of Civil Procedure subject to the Producing
Party’s assertion of pilege or immunity.

21. Itis understood that no person or partglsimcur liability with respect to any
disclosure by the Receiving Party of CONFIDHAL INFORMATION that was inadvertently
disclosed without proper desigitmn by the Producing Party, pralad the disclosure by the
Receiving Party occurred prior the receipt by the éteiving Party of a written notice of the
inadvertent disclosure without proper designation.

22.  If CONFIDENTIAL INFORMATION is disclesed in violation of this Order, the
party who caused, permitted, or was otherwiseaesible for the disclosure shall immediately

inform the other party to this action of all pertinent facts relating to the disclosure, and shall make

11



every effort to prevent any further disclosuncluding any disclosure by any person who
received any CONFIDENTIAL INFORMAIDN in violation of this Order.
TERMINATION OF LITIGATION OR SETTLEMENT:

23.  Within 90 days of the conclusion or firggttlement of this action and any appeal,
all persons subject to the terms hereof shaltrdg or assemble andtuen to the party who
produced the CONFIDENTIAL INFORMATIONaIl such CONFIDENTIAL INFORMATION,
including depositions and deposition exhilbesignated as CONFIDENTIAL INFORMATION,
and all copies thereof; and shall destray autlines, summaries, abstracts, compilations,
memoranda, documents atheé like which constitute, embodygmtain, or disclose the contents
of CONFIDENTIAL INFORMATION; except thatounsel for the pags may retain one
archival copy of court filings and atteey work-product containing CONFIDENTIAL
INFORMATION, which materials will otherwise meain subject to this Protective Order. The
parties shall notify anddaise the producing party whether th@gn to destroy or assemble and
return to the producing partydtCONFIDENTIAL INFORMATION.

ADDITIONAL PROTECTION OF CONFIDENTIAL INFORMATION:

24.  Nothing in the foregoing pwisions of the Protective @er shall be deemed to
preclude any party from seekiagd obtaining, on an appropriaieowing, additional protection
with respect to the confidentialif documents or other discoyenaterial, or relief from this
Protective Order with respect to paular material dsignated hereunder.

PRODUCTION OF CONFIDENTIAL INFORMATION BY NON-PARTIES:
25.  The production of any CONFIDENTIAINFORMATION by non-parties shall

be subject to all the tens and conditions of this Protectived@r. Pursuant to this Protective

12



Order, a non-party shall be considered to Beaalucing Party and shall have the same rights as
the parties to designate information asNFIDENTIAL INFORMATION and the same rights

to object to disclosures of their CONFIDENTIAL INFORMATION to individuals or businesses
other than those set forth herein.

OBLIGATIONS OF PARTIES:

26. If another court, adminisdtive agency, or any pe&ns or entity subpoenas or
orders production or disclosure of CONFIDENTIAL INFORMATION which a party has
obtained under the terms of this Protective Orslech party shall withithree (3) business days
notify in writing the Producing Party (eithdirectly or through counsel) who produced the
CONFIDENTIAL INFORMATION of the pendingudbpoena or order. The person or party
subject to the subpoena or other requestl siot produce or disase the requested
CONFIDENTIAL INFORMATION without consendf the producing odesignating party or
non-party until ordered to do so bhycourt of competent jurisdiot. Nothing in this Protective
Order shall be construed as prohibitprgduction of CONFIDENIAL INFORMATION
covered by this Protective Orderresponse to a lawful Court Order.

27. Each of the parties named above and ttaimsel of record undertake to abide by
and be bound by its provisionsdito use due care to see tisfprovisions are known and
adhered to by those under th&ipervision or control.

28.  Nothing in this Protective Order shallr@mounsel from rendering advice to their
client with respect to thiktigation and, in the cose thereof, relying upon any
CONFIDENTIAL INFORMATION, provided cansel does not disclose CONFIDENTIAL

INFORMATION in a manner not specificalputhorized under thiBrotective Order.

13



29.  This Protective Order shall not abrogatemninish any contretual, statutory, or
other legal privilege or protéon of any party or person witlespect to any CONFIDENTIAL
INFORMATION. The fact that any mateis have been designated CONFIDENTIAL
INFORMATION pursuant to this Protective Ordsdrall not affect or operate as a means of
objection to the admissibility of any such nrék nor shall such designation constitute the
authentication of such mater@ a waiver of any righto challenge the relevance,
confidentiality, or admissibilitypf such material. The fact that materials are designated as
CONFIDENTIAL INFORMATION pursuant to the Pettive Order shall not affect what a trier
of fact in this litigation or any other proceed may find to be confidential or proprietary.
EFFECT OF ORDER:

30. This Protective Order shall remain iflfiorce and effect unless modified by an
Order of the Court. Without limiting the genkaof the foregoing, this Protective Order shall
survive or remain in full force and effect aftbe termination of this litigation. Nothing in this
Protective Order shall limit or preclude any partynirapplying to the Coufor relief from this
Protective Order, or for sudbrther or additional protectiverders as the Court may deem
appropriate. The Court shall require the Partiesutumit any dispute relaij to or arising under
the terms of this Protective Order to the Court for resolution.

31. Stipulations may be made, betwe@usel for the respective parties and
Producing Parties, as to the dpgtion of this Protective Orddo specific situations (e.g.
documents which are so voluminous that it would be overly burdensome to mark each page
thereof individually) provided thauch stipulations are recorded in writing or contained in the

record of any oral proceeding.
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32.  Any party may request the Court to ardehis Protective Order for good cause.

33.  The Court shall retain jurisdiction over this Protective Order and the parties for
purposes of enforcing the terms of this Order.

IT IS SO ORDERED, with t consent of the parties.

DATED at Denver, Colorado, thid"4lay of May, 2015.

BY THE COURT:

United States Magistrate Judge

15



APPROVED:

s/Peter G. Koclanes

Peter G. Koclanes

James Sawtelle

Joseph C. Daniels

Sherman & Howard L.L.C.

633 Seventeenth Street, Suite 3000
Denver, CO 80202

Telephone: 303-297-2900

E-mail: pkoclanes@shermanhoward.com
E-mail: jsawtelle@shermanhoward.com
E-mail: jdaniels@shermanhoward.com

Attorneys for Fuller Real Estate, LLC
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g/ Kenzo S Kawanabe

Kenzo S. Kawanabe

Daniel P. Spivey

Davis Graham & Stubbs LLP

1550 17th Street, Suite 500

Denver, CO 80202

Telephone: 303-892-9400

Email: kenzo.kawanabe@dgslaw.com
Email: daniel.spivey@dgslaw.com

Attorneys for Sycamore Brokerage, LLC, R.
Scott Webber, Catalyst, LLC, Village
Marketing Associates, LLC and Steamboat
Brokers, LLC



EXHIBIT A

The undersigned (print or type name of person)
hereby acknowledges that he or sheeived a copy of the ORDER PROTECTING
CONFIDENTIALITY OF DOCUMENTS ANDINFORMATION (“PROTECTIVE ORDER”)
entered in the case entitledller Real Estate, LLC, v. Sycamore Brokerage, LLC, et al, Civil
Action No. 14-cv-03450-WYD-KMT, pending befotlee United States District Court for the
District of Colorado, has read the PROTECEIORDER, agrees tbe bound by all the
provisions thereof, and hereby sutso the jurisdiction of the United States District Court for
the District of Colorado for the purposeeasiforcement of the terms of the PROTECTIVE
ORDER.

Dated:

[Signature]

[Address]
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CERTIFICATE OF SERVICE

| certify that on April 3, 2015, | electronicallyiéd the foregoing with the Clerk of Court
using the CM/ECF system which will send natiiion of such filing to the following e-mail
addresses:

Kenzo S. Kawanabe

Daniel P. Spivey

Davis Graham & Stubbs LLP
1550 17th Street, Suite 500
Denver, CO 80202
kenzo.kawanabe@dgslaw.com
daniel.spivey@dgslaw.com

/s/Lisa Crisswell
Lisa Crisswell
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