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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya
Civil Action No. 14-mc-00226-MSK—KMT
In Re Application of
GRUPO UNIDOS POR EL CANAL, S.A.,

To Obtain Discovery for Use in an International Proceeding.

ORDER

The controversy underlying this request for discovery in aide of foreigrtibiiga
involves the expansion of the Panama&aAutoridad &l Canalde Panamgaalso known as the
Panama Canal Authority ACP”) is responsible for the operation and management of the
Panama Canalln August 2009, ACP entered irgeveral contrastfor the completion of the
PanamaCanalexpansion, referred toere as the Canal Projeathich anticipated the
construction of a thirdet oflocks for thecanal.

Before the court iSsrupo Unidos por el Canal, S!8.(“*GUPC”) “Ex Parte Application
for anOrder Under 28 U.S.C. § 1782 ObtainDiscovery from Ch2MHill * for Use in an
International Proceeding” [Doc. No. 1] (“8 1782 App.”) filed October 1, 20@WPC is a
Panaméebased compangndis the contractor fathe Canal Projegtursuant t@ contract with
ACP. ACP’s “Notice of Opposition to ®PCs Ex Parte Application for an Order Under 28
U.S.C. § 1782 and Notice of Intent to Move to Intervene” [Doc. No. 4] was filed on October 10,

2014 andt’s “Motion for Leave to Intervene in the 28 U.S.C. § 172&82ion Initiated by Grupo

1 ACP has a contract with CH2MIEL Panama, S. de R.L. (“CH2M Hiffanama”) to provide
Program Management Services in connection with the Canal Project. (Interventicat Blpt

Dockets.Justia.com


http://dockets.justia.com/docket/colorado/codce/1:2014mc00226/151265/
http://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2014mc00226/151265/27/
http://dockets.justia.com/

Unidos Por El Canal, S.A.” [Doc. No. 8] (“Intervention Mot.”) was filed on October 30, 2014.
ACP’s Complaint in Intervention [Doc. No. 8-1] was allowed on January 13, 2015. (Hearing
Minutes, [Doc. No. 22].) Along the way, CH2M Hill Companies, Ltd. (“CHBIM -US”) also
filed its own opposition to the discovery requested by GUPC. [Doc. No. 10]. A hearing
addressing all matters was conducted on January 13, 2015.

Background

Applicant GUPC alleges that it began work on the Canal Project in 2009 and “ffeom
outset, . . ., ACP substantially failed to perform its obligations in numerous espektding,
inter alia, by concealing and withholding critical information regarding the true nafufes
existing conditions at the Project and the stafusgtlter aspects of the Panama Canal expansion.”
(81782 App. 14.) GUPC alleges that “AGaterial misrepresentations and other breaches
have resulted in delays, cost overruns, @her problems relating to the Projéctld.)

TheCanal Project@ntract between ACP and GUPC contains an arbitration clause which
provides, in relevant part, that any dispute arising from the Canal Proj#dieshebitrated in
Miami, Florida, USA, under the Rules of Arbitration of the International Chamber of Caramer
(“ICC"). (Intervention Mot. at 2. ACP and GUPC agrdbat the arbitration clause the
ACP/GUPC contrads governedy the U.S. Federal Arbitration Act (“FAA”)(Intervention
Mot. at 3) Further, the parties agree tligcovery shall be conductedcording to the
International BarAssociation Rules on the Taking of Evidence in International Commercial
Arbitration (the “IBARules”), although the parties disagree over whether the IBA Rules are

mandatory or permissive.



On December 28, 2013, GUPC, along with severalamrants, filed a request for
arbitration, which through the IC€&mmenced thaow-pendingarbitration proceeding(8 1782
App. 1 5.) Itis this Miamtbased arbitration proceedititatis alleged tdethe “international
proceeding” gpporting GUPC'’s Section 1782 request.

GUPC seeks discovery from CH2M HUIS in the United States to support its
allegations against ACP in the arbitration proceediigjd2M HILL-US asserts that it is not the
Project Manager for the Panama Canal exjpangioject and therefore does not possess the
requested documents. (Sepposition to Ex Parte Application for Order Under 28 U.S.C. §
1782 (“CH2M Hill Opp.”) [Doc. No. 10] at 3.)Neither CH2M HILL-Panama nor CH2M
HILL -US are parties to the arbitratiproceedings. (CH2M Hill Opp. at 2-3.) It does not appear
disputed, at least for purposes of this 8§ 1782 Action, that as part of the relationshipmeGifee
and CH2M HillPanama, ACP has a contractual right to cextaifidential documents related to
the Canal Project tharewithin CH2M Hill-Panama’s possessiold.

After thearbitration proceedingvascommenced, the parties agreed on Terms of
Reference an agreemergntered into between the parties todh®trationthatgoverns the
arbitration procedure. (Intervention Mot., Ex. G.) That docunreaffirmed that the arbitration
will be governed by the FAA and the IBA Ruledd.] The parties also granted the ssdlected
panel ofarbitratorsthe power to issue procedural orders smsdet a procedural timetabléd. §
10, 1 67; 8 13, § 74.Such a timetable was issued by the arbitration pddelEx. H,

Procedural Order No. 1.)
Pursuant to 28 U.S.C. § 1782UPCnow seeks document®m CH2MHill -US for use

in thearbitrationproceedings. Both CH2M Hill-US and ACP object to the Application on



various grounds, including(2) the Miami Arbitrations a private commercial arbitration and
not a ‘tribunal’ within the ambit of Section 1782; (2) deami Arbitration is not dforeign or
international tribunalivithin the meaning of Section 178ihce the seat of the arbitration is in
the United States; (3) the Proposed Subpoena improperly attempts to obtain documeanits locat
abroad including from a foreign corporate entity (CHRNLL -Panama) that is separate from
CH2M HILL-US; (4) the Proposed Subpoena is unduly burdensome and intrusive; and (5) the
Proposed Subpoena appears to be an attempt to circumvent contractual procedural ang discover
limitations in the Miami Arbitratiori. (CH2M Hill Opp. at 3-4.)

Legal Standard

Title 28 U.S.C. § 1782 provides, in relevant part, that “[t]he district court of the district
which a person resides or is found may order him to give his testimony or staterteent
produce a document or other thing for use in a proceeding in a foreign or internaitoomell, .
.. 28 U.S.C. 8§ 1782. The primary purpose of § 1782 is to provide judicial assistance through
United Statesederal courtsn gathering evidence farse in a proceeding in a foreign or
international tribunal.Intel Corp. v. Advanced Micro Devices, 842 U.S. 241, 247 (20047
petitionerseeking discovery for proceedings in a foreign jurisdiction pursuant to Srhi&2,
meet the following fourequirements

(1) the request must be made “by a foreign or international tribunal,” or lpy “an

interested person”; (2) the request must seek evidence, whether it be the

“testimony or statement” of a person or the production of “a document or other

thing”; (3) the evidence must be “for use in a proceeding in a foreign or

international tribunal”; and (4) the person from whom discovery is sought must

reside or be found in the district of the district court ruling on the application for
assistance.



In re Application of Michael Wilson & Partners, Lt€Case No. 0&v-02575MSK-PAC, 2007
WL 22221438, at *2 (D. Colo. July 27, 2007) (quotinge Clerici, 481 F.3d 1324, 1331-32
(11th Cir.2007)).

To the extent the Petitioner is able to meet the threshold coasichsto obtain
discovery pursuant to the statute, the court must further consider whether cectainodiary
facts weigh in favor of granting the application and the requested discovery. fattese
include: (1) whether the party from whom disagvis sought is a participant theforeign
proceeding, or already subject to the jurisdiction of the foreign tribunah€2)ature and
character of the foreign proceedings; (3) the receptivity of the fonelmymal to such judicial
assistance; (4) mether the request is an attempt to circumvent foreign discovery ressicind
(5) whether the requests are unduly intrusive or burdens8ee Intel542 U.Sat 264-265.

Analysis
A. Statutory Threshold

The parties do not dispute that Petitioner has satisfactorily met the first and seco
requirements to proceed under Section 1782. GUPC, the Petitioner, is a party to the Cana
Project arbitration proceedings and therefore qualifies as an interediedfather, GUPC
seeks documentary evidertbatit claims it will attempto use in the arbitration proceedings. It
is the third and fourth requirements that are at issue here.

ACP claims that the Canal Project arbitrationegther “international” nois it a
“tribunal” within the meaning of § 1782CH2M HILL-US agrees, and also disputes that the
party who has possession of the documents sought by GUPC, CH2MRdlhama, resider

canbe found in the district of the district court ruling on the eyapilon for assistance



1. Tribunal
a. | CC Proceedings

Petitioner includes the Declaration of Anne Marie Whiteselltently a Professor at
Georgetown University Law Center and forhge8ecretary General of thHEC, in support of its
request for application of 8 1782 to ICC proceediggserally (Reply, Vasquez Declaration
[Doc. No. 13-1], Ex. 1 [Doc. No. 13-2Declaration of Anne Marie Whitesell) (hereinafter
“Whitesell Decl.”). AP moves to strike the Whitesdeclaration “[b]Jecause the Whitesell
declaration is impermissibly offered for the sole purpose of providing legadusomts”

Feckral Rule of Evidenc@02(a)does not permit an expert withnessofmne on
conclusions of law, such as statutory interpretation, which are the sole proviheeGaftirt.
The Tenth Circuit has cautioned thftrf no instance can a witness be permitted to define the
law of thecase.” Maxwell v. KerrMcGee Chem. Worldwide, LL.Glo. 04ev-01224PSFCBS,
2006 WL 2053534, at *3 (D. Colo. July 21, 2006) (“While an expert may provide an opinion to
help a judge or jury understangbarticular fact, he may not give testimony stating ultimate legal
conclusions based on those factgci)ing Specht v. JenseB853 F.2d 805, 809-10 (10th Cir.
1988.) See alsdPeiker Acustic, Inc. v. Kennedyo. 10€v-02083REB-MJW, 2012 WL
975883, at *2 (D. Colo. Mar. 21, 201@)O]ur system reserves to the trial judge the role of
adjudicating the law . . . .”).

The Whitesell Declaration mixes bdictual information, about whidter expert
opinion is helpful, with blatant opiniorteatare well beyond those allowable concerning
statutory interpretation of § 1782. Nonetheless, since this information is not beinyqudsea

jury at this time this court is able to parse between improper legal opinion and helpful factual



information without danger of undue influence on disallowed opinion testimony. For instance,
Paragraphs 21 — 26 the Whitesell Declaratiopresent nothing but pure legal argument
supporting a position that an arbitration conducted through application of ICC Rules is an
international tribunapursuant to 8 1782These paragraplase notproperfodder forexpert

opinion and as such will be ignored by the coWwtitesell however,is qualified to explain to

the court how ICC arbitration is conducted and the process for presenting ar ¢d@<e- fo
governed arbitration. (Whitesell Curriculum Vitae [Doc. No. 13-2].)

Therefore, the court deniéAutoridad Del Canal De Panama’hbn to Strike the
Declaration of Anne Marie Whites&[IDoc. No. 15] for purposes of this proceeding only, with
the caveat that the court will ignore the liberal insertion of improper opinion ors thstimust
be left to the province of this court teade.

Prof. Whitesell states thaft]he ICC was founded in 1919, and is a worldwide
organization with members and regional offices in 130 countries which offers ades, and
practical services to facilitate international trade and commdyghitesell Decl. | 5)

The partiesnayvoluntarily select arbitration pursuant to the ICC Rules when they enter into
contracts with one anotherld() When those parties have a dispute which they believe should
be submitted to arbitration, the ICC Court takesr administratiorf the controversy.

(Whitesell Declq 6.) According to Professor Whitese[kt] he prime function of the ICC Court

is to ensure the application of the ICC Rules by the arbitral tribundts)” Whitesell states that
the “ICC Courtseeks to ensure consistency in the application of the ICC Rules from dispute to
dispute, no matter the identity of the parties or the arbitral tribun@t) With this

explanation, then, the court concludes that the i@€“Court’ is somewhat of anisnomer as



the body imot a court at all in typical parlaneat is simply a compendium ompartially
administeredules and procedures which aes@yned to ensure that parties to private arbitration
agreements abide Ipye-authorizedules ofproceeding throughrbitration. In other words,he
ICC Court ensures that the parties get the benefit of their private bargaermming the conduct
of anyarbitration should disputes arise during the contractual relationship.
Prof. Whitesell continues by explaining that after the ICC Court isedl¢otthe decision
of the parties to engage in arbitration, the parties then pick one oanbdratorso hearand
decide thanatter. There are certain rules about the arbitrators’ independence and impartiality.
(Id. 1 7(i1).) Once the arbitrator(s) are selectdr arbitrators and the parties then privately
agree on the rules that will conttble arbitration and a timetable for tbenduct of the
arbitration. [d. §7(iii).) This agreement is called the Terms of Referenice) {Vhitesell
explains that thiprivately constituted panel of arbitrators has authority under the ICC ®ules
oversee the taking of evidenaedconductng hearings as controlled by the agreed upon Terms
of Reference through Procedural Orders issued byaleeted arbitrator or pana arbitrators.
(Id. 19.)
Finally, as set forth by Prof. Whiteselrticle 34(6) of the ICC Rules states
“Every awardshall be binding on the partieBy submitting the dispute to arbitration
under the Rules, the parties undertake to carry out any award without delay abd shal
deemed to have waived their right to any form of recourse insofar as such eeaver
validly be made.”
(Id. 1 17.)
In general, unlesstherwise part of the contra¢che scope of judicial review of an
arbitrator’s judgment where matters of contract rights are concerned is ltmaetireshold
determination of the arbitrability of triispute. U.S. Bulk Carriers, Inc. v. Arguelle400 U.S.

8



351, 362-363 (1971). Judicial review of an arbitration award does not include review of legal or
factual conclusions. Insteatiearbitrationaward is generally enforceable internationally, and

may only be set aside in extremely limited circumstansesh ador a lack ofjurisdiction,a

failure of the tribunal to abide by its mandateae®rolation of due process or international

public policy. SeeNew York Convention on the Enforcement and Recognition of Foreign
Arbitral Awards, art. V, Jun. 10, 1958, 21 U.S.T. 2517, 330 U.N.T.9n3@; Application by
Rhodianyl S.A.SNo. 11-1026-JTM, 2011 U.S. Dist. LEXIS 72918, at *50 (D. Kan. Mar. 25,
2011).

There are several areas, therefore, whe€guided private arbitration stands in stark
contrast to judiciallyresolved disputes. While parties have some control over judicial forum and
venueby virtue of their filing decisionsuch control is a far cry from the ability to pick the situs
of the resolution body irrespective of forum/venue rules and to outright select theuiaBvi
who will preside over and resolve the dispute. Parties to a judicial action cannot itienose
judge nor can theselectively apply Rules of Procedure or Evideriogyuide the process.
Additionally, judicial decisions are subject to immediate and comprehensive appellate review.

Invoking aprivate system to provide consistency of arbitration though private agreement
undoubtedly provides comfort to those independamtate parties that they will be treated fairly
in private arbitration and provides incentive to those parties to contractuadby tagarbitrate
disputes between them. As noted by the Supreme Cflmtbilateral arbitration, parties forgo
the procedral rigor and appellate review of the courts in order to realize the bengitivate
dispute resolution: lower costs, greater efficiency and speed, and thetalilityose expert

adjudicators to resolve specialized disputdd.&T Mobility LLC v. Cacepcion 131 S. Ct.



1740, 1751 (2011). However, simply providing faed ofvoluntarily agreed-upon uniform
rules of procedureselectively applied bgigreement of the partiespes not turn a private
arbitration into a administrative or quagirdicial proceeding This court finds that the ICC
proceedings between ACP and GUPC were privately bargained for as a part oitthet co
entered into by thogerivate parties. Therefore, theC arbitration igrivately contratedand is
neither aradministrativenor quasi-judicial proceeding.

b. Applicability of Section 1782 to Private Arbitration

In recent years courts have split over whether purely private, contradiasedained for
arbitratiors, are qualified aoreign or international tribundisallowing for§ 1782 assistance in
the United States.

A number of courts have found that § 1782 does not apsivate commercial
arbitrations. Seeln re Dubey 949 F. Supp. 2d 990, 993-995 (C.D. Cal. 20EBPaso Corp. v.
La Comision Ejecutiva Hidroelectrica Del Rio LempBd1 F. Apfx 31, 34 (5th Cir.2009)
(affirming its holding inBiedermanrand finding that none of the concerns regarding the
application of 8 1782 to private international arbitrations were at issue or consitbred);j In
re Arbitration in London, England26 F. Supp. 2d 882, 886 (N.D. Ill. 20q8)1782 applied to
statesponsored arbitral bodies that were subject to reviewability, and privat@@obi was not
included.) In re Operadora DB Mex., S.A. de C.M.; La Comision Ejecutiva Hidroelecctrica
Del Rio v. El Paso Corp617 F. Supp. 2d 481, 485 (S.D. Tex. 2088)odiany) 2011 U.S. Dist.
LEXIS 72918, at *3§Because the ICC Panel’s authority derives from the parties’ agreeraent, it

purpose is fundamentally different than that of a governmental or state-sponsossi jprg.¢)

10



Some courts have held, however, that the Supreme Court’s rulimgliopenedhe 8
1782 door to purely private arbitrationBetitioner citegnd the court has reviewed several post-
Intel lower-court decisions findinghat an international arbitral body qualifies as a “foreign or
international tribunal” within the meaning of 8 1782. (8§ 1782 App. at 12-8&Consorcio
Ecuatoriano de Telecomunicaciones S.A. v. JAS Forwarding (USA)68%cF.3d 987, 996-97
(11th Cir. 2012) overruled on other groundsApplication of Consorcia Ecuatoriano de
Telecommunicaciones S.A&47 F.3d 1262, 1270 (11th Cir. 2014) (althougkl did not
specifically decide whether a private arbitral tribunal falls under #tatst pending Ecuador
arbitration fell withinintel's broad functional construction of “tribunakircuit declines to
definitively rule on this issue and decided on other grouniastg Babcock Borsig AG83 F.
Supp. 2d 233, 240 (D. Mass. 2008) re Hallmark Capital Corp 534 F. Supp. 2d 951, 952 (D.
Minn. 2007) In re Roz Trading Ltd469 F. Supp. 2d 1221, 1222 (N.D. Ga. 2006). Those
holdings are most often based on a broad interpretation of a citation ttlito an article
written by Hans Smit wheige defines tribunal as{t]he term ‘tribunal’ .. . includes
investigating magistrates, administrative anblitral tribunals, anduasijudicial agencies, as
well as conventional, civil, commercial, criminal, and administrative couiegintel, at 258
Hans SmitAmerican Assistance to Litigation in Foreign and International Tribunals: Section
1782 of Title 28 of the U.S.C. Revisit@8 SYRACUSEJ.INT'L L. & Com. 1, 5-6 (1998).

Unfortunately, the Tenth Circuit has yet to weigh in on this exact topic.

Prior to the Supreme Court’s decisiorntel, both the Second and Fifth Circuits had, in
no uncertain terms, held that § 1782 categorically cannot be invoked to obtain discovery in the

United States when the beneficiary forum wigatdy contractedarbitrationproceeding In

11



National Broadcasting Co. v. Bear Sterns & C165 F.3d 184, 188-91 (2d Cir. 1999), the
Second Circuit explored the legislative histanderlying § 1782 to determine whether private
arbitral panels are included in the term “foreign or international tribunélsdncluded that
“there is no indication thafongress intended for the [statute] to reach private international
tribunals,” and this “silence with respect to private tribunals is especially tbicguse ... a
significant congressional expansion of American judicial assistanceetoational dvitral
panels created exclusively by private parties would not have been lightlyakeateby
Congress without at least a mention of this legislative intentitth.at 190 (citing H.R. Rep.
No. 88-1052, at 9 (1963); S. Rep. No. 88-1580, at 3788—-89)(19d#e court explained that,
while Congress expanded the scope of § 1782 in 1964 with the language “foreign or international
tribunal,” it did not contemplate that this extended beyond governmental adjudicatheg. Id.
at 189. Moreover, the Second Circuit reasoned that policy considerations reinforced its
conclusion because “broad discovery in proceedings before ‘foreign or interrigiroreie
arbitrators would stand in stark contrast to the limited evidence gathering pravi@ection 7
of the Federal Arbitration Act] for proceedings before domestic arbitratiodgarid. at 191.
In this case, liké&NBC, the parties have agreed to proceed under the FAA.

In Republic of Kazakhstan v. Biedermann Irit&8 F.3d 880, 883 (5th Cir.1999), the
Fifth Circuit came to the san@nclusion, noting that “[e]lmpowering arbitrators or, worse, the
parties, in private international disputes to seek ancillary discovery throadgéderal courts
does not benefit the arbitration procesgbitration is inteneéd as a speedy, economical, and

effective means of dispute resolutiorid.

12



Subsequent to these two decisions, in 2004, the Supreme Court rendered its decision in
Intel. In Intel, the court examined a body knowntlas DirectorateGeneral folCompetition of
the European Commissi¢fD-G”), the “European Union’primary antitrust law enforcéto
determine if the BG wasa tribunal within the meaning of 8§ 1782. 542 U.S. at 258G G is,
on its facemore akin to an administrative agencytsiduties to enforce antitrust laws in Europe
than is any privately constituted arbitrator or arbitration panel. In malkfigdings, beIntel
court examined the function and procedures of the DH@atelyfinding that its role as a first
instancedecisionmaker, its authority to determine liability and impose penalties, its ability make
a final disposition, andlsothe judicial reviewability of it$inal decisions were key factors in
holding that D-G would be included as an international tribunaérg1782(a)’s ambit.ld. at
258, 255 n. 9.See also Rhodiany2011 U.S. Dist. LEXIS 72918, at *Zafter extensive review
of case law and legislative histothe court noted that the Supreme Court, in dealing with the D-
G, found that the D-G had “inherent governmental nature” which qualified it as an fiieaha
tribunal.)

Of primary importance to this cous whatintel did not consider, to wit; whether § 1782
could be invoked if the tribunal was private arbitration agreed to contractuallyayepri
parties® as opposed to being conductedsbyuasijudicial body enforcing public interests. The
Supreme Courpecifically held thathe D-G was in charge of enforcing antitrust lawglearly a
public-interest function. By contrast, this case involves a dispute over who should pastfo

overruns under a construction contréuztprovides that the parties will resolve disputes by

2 In this case, one of thErtiesis a quasigovernmental body, however it entered into private
contractual relationships regarding the Canal Project. The issue hestietiger theribunal,
rather than a party, is a quagivernmental decisiemaking kody.

13



private arbitration, not court action. The fact that this construction contract is treelafgest

in the world does not alter thasic charactesf the underlying dispute. The Supreme Court in
Intel simply “did not have cause to address any distinctions between private or quasi-
governmental entities for purposes of section 1782, because there was no non-govieonmenta
nonstate-sponsored body at issue in that 'taSe.rel Application of Winning (HK) Shipping Co.
Lt., No. 09-22659-MC, 2010 WL 1796579, at *7 (S.D. Fla. Apr. 30, 2010).

Further, the Court iltel did not specifically disapprove of, or even mentite,circuit
court rulings inBiedermanror NBC, both of which had previousheld thats 1782 did not apply
to private arbitrationslt is completely implausibléhat the Supreme Court would hairea
parenthetical quotation supporting an unrelated proposition involving anjqdecsa
governmental body, expanded § 1782 to permit discovery assistance in private arbitral
proceedingsrad reversehe onlytwo circuitsaddressing this issiseib silentio without even
acknowledging the existencé the drcuit precedent Seeln re Operadora DB Mex., S.A. de
C.V, No. 6:09ev-383-0rl-22GJK,2009 WL 2423138, at *12 (M.D. Fla. Aug. 4, 2008
Elizabeth Blackwell Health Center for Women v. Kn@ll F.3d 170, 194 (3d. Cir. 199 the
Supreme Court intends make a sweeping change in legaisprudence, it vl do so explicitly,
notsub silenti®; In Re Application of Hallmark Capital Cor34 F. Supp. 2d 951, 955 (D.
Minn. 2007). See also, Rhodiany2011 U.S. Dist. LEXIS 72918, at *49Congres would not
have intended such a sweeping interpretation of 8 1782, where the necessanordduieva
contradiction ofanother strog policy, encouraging the use of arbitration.”) This court agrees
with the Kansas court that, “[ijnterpreting 8§ 1782 to apply to voluntary, private ititarah

arbitrations would be a body blow to such arbitration” and “would create a tremendous
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disincenive toengage in such arbitration . . . Rhodiany] 2011 U.S. Dist. LEXIS 7291 &t
*49.

After reviewinglntel and the relevant casesistibourt finds that private arbitration des
not fall within the meaning of “foreign or international tribunal” under 8 1782reAsoned
distinction” can be made between purely private arbitrations establishetvéig montract and
matters being adjudicated by stafnsored adjudicatory bodiekthe type presentdad the
Supreme Gurt inIntel. SeeArbitration in London 626 F.Supp.2d at 88&peradora 2009 WL
2423138 at *11 (“Because thECC Panel’s authority derives from the parties’ agreement, its
purpose is fundamentally different than that of a governmental or state-sponsossdijpr@c);
cf. In re Oxus Gold PLCMisc. No. 06-82-GEB, 2007 WL 1037387, at *5 (D.N.J. Apr. 2, 2007)
(an arbitration administered under the Arbitration Rules of the United Nationsi{Seion on
International Trade Law (“UNCITRAL”) pursuant to a Bilateral Inweent Teaty was an
“international or foreign tribunal” because it was authorized by sovereigrigment entitie¥.
For these reasons, the Court finds the arguments for a broad interpret#tieh ek laid out in
Babcock, HallmarkandRoz Tradingunconvining. SeeDubey 949 F. Supp. 2d at 994-995;
Operadora,2009 WL 2423138, at *11. This court finds that those cases relied too heavily on the
Supreme Court’s inclusion of the phrase “arbitral panel” in a parentheticatiqnaada
definition in one treatise which would make sweeping changes to the jurisprudencedung
8 1782 not preented squarely to the Supremau@ in its case.

Instead this court finds the reasoningational Broadcastingcompanyand
Biedermannand more recently iDubey to be directly on point and persuasive. Both the

Second Circuit and Fifth Circuit “tackled the issue squarely,” considered lgidlateve history
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and policy reasons, and resolved the ambiguity against including private enmtiats 1782.

La Comsion, 617 F. Supp. 2d at 486peradora 2009 WL 2423138, at *11 IBCand
Biedermanrexamined these fundamental differences in detail, finding that proceedagseh
the product of contractual agreements to resolve disputes are functionallgrditian, and

often opposed to, state-sponsored proceedings.”). The Court is convinced by thievkegisla
history and policy argumentkatconstruing 8 1782 to apply to private contractual arbitrations
would defeat the timeliness and ceéfiectiveness of &itration, and would place a heavy burden
on the federal courts to determine discovery requé&#sRhodianyl2011 U.S. Dist. LEXIS
72918,at*49.

Thus, although the Supreme Court may ultimately determine that § 1782 should
encompass all private arbitratiotisis court finds that such a conclusion is not compelled by the
holding iniIntel. Rather,Intel suggests that courts should examine the nature of the arbitral body
at issue to determine whether it functi@ssa “tribunal” for purposes of 8 1782. In this case,
this court finds the Miami based arbitration between GUPC and ACP is not a tribdefihasl
in § 1782.

2. | nternational

The parties also dispute whether the arbitration here is “internati@mngltifposes of
§ 1782. Thiscourt is also not convinced thats, at least as thaerm is understood in the
context of a 8§ 1782 discovery request. Petitioner argues that the matter, although being
conducted in Miami, Florida, is foreign and international. In supp®® Gargues thatone of
the parties to the ICC Arbitration atg.S. citizers andthe subject matter dhe proceeding

concerns a dispute over a project locateBanamainvolving construction on Panamanian land,

16



pursuant to a contract governed by Panamanian law, with performance in ParfabhaC’e

Reply to CH2M HILL’s Opposition to Ex Parte Application for Order under 28 U.S.C. § 1782
[Doc. No. 13Jat3-4.) AJPCargues, “[the substantive law appliedPanamaian law; the FAA
only supplies the procedural l&and claims that “[the procedural rulegre international.” 1¢l.)
Further, @PCargues thatthe Tribunal consists of three international arbitrators from England,
Spain, and Belgium.” Id. at 4.)

Becausehe ourt finds thathis private arbitration is not a “tribunal” under 8 1782, it is
not necessary teeach the question of whether the private arbitration here is “international”
within the meaning of 8 178Zowever,the courtotes that all ofhe cases discusseadthe
previous section, whether findifigr or against inclgion of private arbitratiowithin § 1782,
addresseadrbitration heldn a foreign country. Se&rbitration in London 626 F.Supp. 2d at
883(London arbitration)Operadora, 2009 WL 2423138, at *1 (Mexico arbitration conducted
under the International Chamber of Commerce (“ICC”) Court of Arbitratica)Zomision 617
F. Supp. 2d at 482 (foreign arbitration pending in SwitzerlaBdlpcock 583 F. Supp. 2d at 236
(potential Geman arbitration before an ICC panéfialimark, 534 F. Supp. 2d at 9%Braeli
arbitration proceedingRRoz Trading469 F. Supp. 2d at 122freign arbitration before
International Arbitral Centre in Austriadxus Gold 2007 WL 1037387, at *1 *996 (aitration
between United Kingdom and Kyrgyz Republic nationals pursuant to UNCITRXinying
(HK) Shipping 2010 WL 1796579, at *1 (London maritime arbitratidn)re Finserve Grp.,
Ltd.,No. CA 4:11MC-2044RBH, 2011 WL 5024264, at *1 (D.S.C. Oct. 20, 2011)(London
Court of International Arbitration)Consorcio Ecuatoriano685 F.3d at 98€oreign arbitration

in Ecuador)N.B.C, 165 F.3d at 18farbitration proceeding in Mexicogiedermann168 F.3d
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at 881 (proceeding before Arbitration Institute of the Stockholm Chamber of Cosjmer
Ukrnafta v. Carpatsky Petroleum CorgiNo. 3:09 MC 265 (JBA), 2009 WL 2877156, at(fL
Conn. Aug. 27, 2009)But sedndustrial Risk Insurers WI.A.N. Gutehoffnungshut@&mbH

141 F.3d 1434, 1441 (11th Cir. 1998) (arbitral award granted to a foreign corporation by an
arbitral panel sitting in the United States and applying American federal olestat@s not
considered a domestic awdad purposes of invocation of the New York Convention.)

The only case with facts similar to this onénse Dubeywhere the alleged international
arbitrationsupporting a 8 1782 discovery request was to be held in Los Angeles, California. 949
F. Supp. 2d at 993In that case, theourt declined to rule on whether a proceeding in the United
States could be “international” or “foreign” under any circumstances, becikedeegle, the
private arbitration was not covered under 8 1782’s rubric. This court agrees that noigreachi
this secondary issuis the prudent course, and likewise will make no findingvbether the ICC
proceeding in this case is “international” for purposes bf& at this time.

3. Location of Documents and Other Evidence Sought

CH2M Hill-US argues thaBUPCseeks documents which are in the possession of a
subsidiary company and which are located in Panama, not in the United States.rdtounely
holdthat§ 1782 does not authorize a district court to order production of docunmratet iri
foreign coutries. Four Pillars Enters. v. Avery Dennison Corp08 F.3d 1075, 1080 (9th Cir.
2002) In re Application of Sarrio, S.A119 F.3d 143, 147 (2d Cir. 199M re Kreke
Immobilien KG No. 13 Misc. 110(NRB), 2013 WL 5966916, at *4 (S.D.N.Y. Nov. 8, 2013).

In today’s world, however, cyber-location must be considered by any court. Although

physical documents may be located out of the United States, CH2M Hill-US dasisjuge
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that it has the ability to electronically retrieve documents which mightitsdhnbe in the
possession afs foreign subsidiary.

Mr. Kawanabegounsel for CH2M HillUS, representedt the hearing before this court
that there were an estimated 89 boxes worth of documents physically residhaegffides of
CH2M Hill-Panama, in PanamaJafr. 13, 2015 Hrdr. [Doc. No. 23] at 50.) Further he
represented that

there are documents that are in different locales edgttain people thavorked

with CH Panama and thativhythey're in different locationsSo those are

physicaldocuments as wellCertainly there are electronic documethist were

put on a server. And | do not deny that the parenipany has access to some of

those, . . ..

Id. In Kreke Immobilienthe court consideredn argument by eequestothat “gven the
electronic data storage practices of modern businesses, there is reasavéd e thegreat
bulk’ of the documents requested could be accessed just as easi[thiedotation of a parent
company in the United States$ from anywhere else inghvorld” 2013 WL 5966916, at *3.
Thenon-party to the foreign litigation from whom discovery was soagbnteredhat to allow
such discovery on the basis of mere claged or server accessuld “render U.S. federal
courts‘clearinghousesfor globallitigation.” 1d. After weighing various cases tKeekecourt
found

the bulk of authority . . . suggests that a 8 1782 respondent cannot be compelled to

produce documents located abroad. Given that this case arose out of conduct that

took place in Germany, that the parties are all located in Germany, that all

physical documents are in Germany, and that all electroninuertts are

accessible just as easily from Germany as from Deutsché Baffices in New

York, the connection to the United States is slight at best and the likelihood of
interfering with [foreign] discovery policy is substantial.
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Id. at *4 (citing In re Godfrey 526 F. Supp. 2d 417, 423-24 (S.D.N.Y. 20ifpernal citations
omitted.)

On its face8 1782 does not limit its discovery power to documents located in the United
States. Nevertheleshere is reason to think that Congress intended to re&glevadence
located within the United State&reke 2013 WL 5966916at *4 (citingIn re Sarrio, S .A.119
F.3d 143, 147 (2d Cir. 199/(circuit court did not conclusivelseach the lower court’s decision
thatdiscovery under § 1782 may reach oelydence located in the United Stajekestrel Coal
Pty. Ltd. v. Joy Global, Inc362 F.3d 401, 404 (7th Cir. 2004) (same concerning documents in
the custody of Joy Globalforeignsubsidiaries, which are not parties to the underlying § 1782
proceeding

This court agrees with the logic and conclusionkrekeand finds that, even if the ICC
arbitrationproceedings were an appropriateernationakribunal under 8 1782, it would be
outside the jurisdictional reach of the statute to cor@ptM Hill-US to produce the documents
thatare physically in Panama, regardewnduct in Panama concerning construction on the
Panama Canghnd where elepbnic documents are accessible just as eas®anama as from
the parent company in the Unitedatgss. Therefore the &titioners application should be denied
on this basis as well.

In sum, Petitioner has not shown thia@pplication meets the statutory requireméais
invocation of 8§ 1782.

B. Intel Factors
Even if the court were to have found tha statutory factors discussedprahad been

fully satisfied, thiscourt would then @nsider whether certain discretionary tastweigh in
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favor of granting the application and the requested discovery, as set forth 4t pagaa Intel,
542 U.S.at264-265.

“Once the statutory requirements are met, ‘a district court is free todisaowery in its
discretion.” Brandi—Dohrn v. IKB Deutsche Industriebank A833 F.3d 76, 80 (2d Cir. 2012)
(quotingSchmit v. Bernstein Liebhard Lifshitz, LLP, 376 F.3d 79, 83—-84 (2d Cir. 2004 see
also In re Edelmar?95 F.3d 171, 181 (2d Cir. 2002) (“Congress planned for district courts to
exercise broad discretion over the issuance of discovery orders pursuantto § 1782(a) . .. .").
Nonetheless, that discretion is “not boundlesschmitz376 F.3d at 84. The Second Circuit has
held that district courts must exercise their discretion in light of the twin aims &% ‘1(1) |
providing efficient means of assistance to participants in international litigatiam fiederal
courts and [ (2) ] encouraging foreign countries by example to provide similar ofeans
assistance to our courts...” In re Metallgesellschaft AGQ,21 F.3d 77, 79 (2d Cir. 1997).

The court sees no reason to analyze these factors in depth given the court’s findings on
the statutoryrerequisites Neverthelesst is worth noting thathis court would have declined
to order production in any event undetel's discretionary factorecause it would circumvent
the arbitration panel’s discovery restrictions, the arbitration panel does not egegsive to
the discovery sought here, ACP is a party to the arbitration and has the right taaadcess
control many of the documents subpoenaed from the third partyfjreadty,, because GUPC’s
requests are overly burdensome.

On the issue of burden on the third party, as argued by counsel at the hearing and
supported by the Affidavit of Donna Reese, the Document Control Manager of CHEM Hil

Panama(CH2M Hill Opp. Ex. 2), the production associated with document request number 1
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asking for “[a]l documents regarding CH2M'8§ work for ACP relating tothe Canal Expansion
Program® including relating to the Projecttould entail
approximately 89 boxes. In addition there are approximately 1.6575 terabytes. Your
Honor, that’s about 165,000,000 pages. And to give you gemspective, a copy box
has about 2,000 pages. So if you just divide 2,000 into the 165 million pages they’
asking for over 80,000 boxes whiclml’pretty sure would fill thi€ourtroom for us to go
andcollect, review so that we don’t produce privileged information, mark confidential or
AEO, determine whether or not we had to produce that.
(Jan. 13, 2015 Hrg. Tr. at 60There can bao serious quibble that 165 million documents is
overly burdensome, especially in connection with an arbitration proceeding whithnayure,

is designed to minimize the burden of discovery on the parties.

% “Document” means any written, typed, printed, recorded or graphic matter kirahy
including but not limited to electronically stored information, however produced or repchduc
and all non-identical copies thereof, whether different becausete$ made thereon or
otherwise, including, but not limited to, and by way of example only: letters ar othe
correspondence, memoranda, e-mail, notations, reports, analyses, summariegyraphsgs
studies, tabulations, statements, notes, notebooks, work papers, press releases, minutes of
meetings or conferences, transcripts of telephone conversations, transfctgstimony, cost
sheets, financial reports, accountants’ work papers, opinions or reports of cosscitacks
(front and back), check stubs, receipts, contracts, agreements, tape recordeugapes,
including computer data, computer diskettes or the memory units containing sufriomata
which information can be obtained or translated into usable form, drafts of any ofdbeioy,
ard all similar material. [Doc. No.-4,  16.]

* “CH2M” means CH2M HILL, including its related companies, agents, emplpyees
representatives, and all other Persons acting, or who have acted, on its behalfo[(e4d, N]
®“Relating” means referring t@lluding to, responding to, in connection with, commenting on,
in respect of, about, regarding, discussing, showing, describing, mentioning, reflecting
analyzing, constituting, evidencing, or pertaining to. [Doc. No. 1-4, { 22.]

® «Canal Expansion Progm” means the project to expand the Panama Cirad. No. 104, 6.]
“Project” means the project to design and build the Third Set of Locks for the P&@aaralaas
part of the Canal Expansion Program, including all of its phases such as, withaitdmmihe
Request for Qualifications (“RFQ”), and assessment of documents in relatienR&Q; the
procurement process, including the pre-qualification phase, and the tendering phase, done in
accordance with the Request for Proposal (“RFP”), preparation and submissionebédteds
tenderers’ technical and price proposals in response to the RFP, assessownpadosals,

and any other Tender Documents; amendments to the RFP or Tender Documentggtioé awa
the Project; Project construction, including Variations and other modificationsemdanents.
[Doc. No. 1-4, 11 7.]
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Further, the IBA Rules, under which thatpes have agreed to arbitragxpressly limit
third-party discoveryrequiing advance authorization from thanel of arbitrators for its
collection and use. IBA Rules Article 3, 8 9. Such advance authorization has appaitmly ne
been sought nor obtained.UBC’s Application directly conflicts with the agreed IBA Rulasd
therefore it seems obvious to this court that such a grandiose document production would not be
welcomael by the arbitrationpanel nor would the delay associated with the privilege and other
review which would go along with such a discovery produdbenveltreceived “[T]he
receptivity of the foreign tribunal is particularly important in light of theppges of § 1782(a)

...." Babcock583 F. Supp. 2d at 241. Finally, even if the court had not found that the location
of the documents in Panama were a statutory bar, the court would still consider therde’cume
foreign location to weigh against production CH2M Hill-US, the parent of the company with
actual possession and control of the documents, in the United States.

Therefore, this court would find, under its discretionary authority, that production
pursuant to 8 1782 as requested by the Petitioner should not be allosl@cen if the statutory
requirements were metnd the Court would exercise its authoritygenyPetitioners
Application.

It is ORDERED

1. Grupo Unidos por el Canal, S.A.’s,“Ex Parte Application for an Order Under 28
U.S.C. § 1782 to Obtain Discovery from Ch2M Hill for Use in an International Proceeding”
[Doc. No. 1]is DENIED.

2. “Autoridad Del Canal De Panama’s Motion to Strike@eelaration of Anne
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Marie Whitesell” [Doc. No. 15js DENIED.

Dated thisl7thday of April, 2015.

BY THE COURT:

Eathleen I Tafova
Tnited States Magistrate Judge
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