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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15€v-00405NYW
BILLY F. MAY ,
Plaintiff,
V.
JUAN SEGOVIA

Defendant

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This matter comes before tleeurt onDefendantluan Segovia (“Defendant” or “Mr.
Segovia”)Motion for Summary Judgmergor “Motion”). [#77, filed September 18, 201.7 The
Motion is before the undersigned Magistrate Judge pursuant to 28 §.&36(c) and the Order
of Reference dated June 3, 2015 [#2%he court has determined that oral argument will not
materially assist in the resolution of this matter. Accordingly, waoaful reviewof the Motion
and related briefing, the entire case,féedthe applicable case lawhe Motionfor Summary
Judgments GRANTED.

BACKGROUND
The court has discussed the background of this matter in several prior osders.g,

[#41; #64), and discusses it here ordy it pertains to the instant Motiéor Summary Judgment

! Where the court refers to the filings madehrElectronic Court Filing (“ECF”) system ithis
action, it uses the convention [#__ahd uses the page number as assigned by the ECF system.
When citing from the transcript of a deposition, the court uses the ECF docket numbegsbut ci
to the page and line numbers as assigned in the original transcript.
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Plaintiff Billy May (“Plaintiff” or “Mr. May”) filed a pro seprisoner complainin this caseon
February 27, 2015while incarceated atthe Federal Prison CamgHPC') in Florence,
Colorado® [#1]. At the court’s directioto refle using the appropriate form, Mr. May filed an
Amended Complaint on March 16, 2015, asserting claims pursudiveas v. Six Unknown
Named Agents of Fed. Bureau of Narcqoté&33 U.S. 388 (1971). [#4]. The Honorable Lewis T.
Babcock issued an order to dismiss in part and to draw the case on March 19, 2015. [#7]. Judge
Babcock dismissed Plaintiff's claims against the Federal Bureau ofnBras barred by
sovereign immunity, and drew Plaintiff's clasnagainst Defendants George Santini and Frank
Cordova to the undersigned Magistrate Judged|id. at 2].

On January 19, 2016, the undersigned granted Plaintiff's request to further amend his
complaint—Plaintiffs Second Amended Complaint (“SACH the operative complaint in this
matter. See[#41; #42]. The court construed Plaintiff's SAC as asserting three comstéliti
claims againsFrank Cordova, a certified nurse practitioner, and Mr. Segovia, the former Camp
Administrator of FPC; the SAC disnsisd George Santini as a Defenda#42 at 1 23]. On
March 21, 2016, Messrs. Cordova and Segovia moved to dismiss Plaintiff's SAC. [#59]. The
court granted the Motion to Dismiss in part, and held that Mr. Cordova was immunBifrens
suits under the Public Health Service Act, 42 U.S.C. § 233, and that Plaintiff had failexy&o all
a plausible Eighth Amendment deliberate indifference claim or Fourteenth Amehndoueal
protection claim against Mr. Segovia. [#64]. The court, however, denied thenMotDismiss

as to Plaintiff's Fifth Amendment procedural due process claim againsbégovia. 1g.]. In

2 Because Mr. May proceegso se the court liberally construes his pleadings, but does not act
as his advocate, and applies the same procedural rules and substantive law tbaBlamth
represented partySee Hall v. Bellmgro35 F.2d 1106, 1110 (10th Cir. 1998urray v. City of
Tahlequah312 F.3d 1196, 1199 n.2 (10th Cir. 2008).



his SAC, Plaintiff seeks immediate release from incarceration and punitive damages in th
amount of $280,000.00. [#42 at 4].

Mr. Segovia now moves for summary judgment on Mr. May’s remaining due process
claim. [#77]. Mr. May has since filed his Respomasel Defendant his Reply. [#78; #84].
Because the Motion is ripe for resolution, the court considers the Parties’emtgurelow.

LEGAL STANDARD

Summary judgment is appropriate only if “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986h)enderson v. InteChem
Coal Co, 41 F.3d 567, 569 (10th Cir. 1994). Whether there is a genuine dispute as to a material
fact depends upon whether the evidence, viewed in a light most favorable to the nonmovant,
presents a sufficierttisagreement to require submission to a jury or conversely, is ssidete
that one party must prevail as a matter of ladwderson v. Liberty Lobby, Inc477 U.S. 242,
24849 (1986) Carey v. U.S. Postal Sen812 F.2d 621, 623 (10th Cir. 1987). Act is
“material” if it pertains to an element of a claim or defense; a factual dispute is “géifuime
evidence is so contradictory that if the matter went to trial, a reasonablecpaltlyreturn a
verdict for either party Anderson477 U.S. at 28. “A ‘judge’s function’ at summary judgment
is not ‘to weigh the evidence and determine the truth of the matter but to detetmsithenthere
is a genuine issue for trial."Tolan v. Cotton134 S.Ct. 1861, 1866 (2014).

If the moving party demonstrates an absence of evidence supporting an esleenéiat
of the opposing party’s claims, the burden shifts to the opposing party to show that there is a
genuine issue for trial. Celotex 477 U.S. at 324. To satisfy this burden, the nonmovant must

point to specific facts in an affidavit, deposition, answers to interrogatodesssions, or other



similar admissible evidence demonstrating the need for a tdgl.Mares v. ConAgra Poultry
Co, 971 F.2d 492, 494 (10th Cir. 189 Conclusory statements based merely on speculation,
conjecture, or subjective belief are not competent summary judgment evidéaeBones v.
Honeywell Int’l, Inc.,366 F.3d 869, 875 (10th Cir. 2004). The nonmoving party’s evidence must
be more han “mere reargument of [her] case or a denial of an opponent’s allegation,” bbr it wi
be disregardedSeelOB Charles Alan Wright, et al., Federal Practice and Procedure § 2738 at
356 (3d ed.1998).
MATERIAL FACTS

The following facts, drawn from the record and viewed in a light most favorable.to M
May, are undisputed for purposes of the instant Motion. Tleats\iving rise to this action
occurred while Mr. May was incarcerated at the FPC in Florence, Colorado. [#42#&1/11
at § 2]. At several points during 2014 and 2015, ER$&rienced chronic outbreaks of scabies,
[#42 at | £23; #7772 at | 3], a parasitic infection of the skin caused by scabies mite3[&R7
10]. Scabies is a highly contagious and communicable disease that can baté@uisough the
sharing of clothing, bedding, or towels, as well as throughtskakin contact. Seeg[id. at 16-
11, 14-15; #7¢2 at 1 2]. Though contracting scabies, it may up to six weeks before a patient
exhibits symptoms of the infection, i.e., pruritis (itchy skin). [#2%t 10]. In the event of a
scabies outbreak, FP@eats all symptomatic inmates and asymptomatic “close contacts,”
namely cellmates, with permethrin cream or by oral Ivermectin, and attemptsnteatiall
linens and clothing within the facilitySed{id. at 13-17; #77-2 at | 2].

FPC'’s efforts to control and eradicate the scabies outbreak in 2014 failed, so Defendant
and FPC executives developed a plan to treat FPC iniagdasin early 2015. [#77 at 1-8].

According to this plan, all FPC inmates weoeréceive Ivermectin odanuary 8, 2015nd any
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inmates who refused the medication were to be quarantined in the Special HOnging
(“SHU”). Sedid. at T 6]. On January 8, 2015, FPC medical staff administered Ivermectin to all
willing inmates; Defendnt was the only member of the executive staff present during this
procedure. See[#42 at | 23; #7-2 at § 7]. Mr. May was one of several inmates to refuse the
Ivermectin he explained that he previously suffered an allergic reaction to the first flose o
lvermectin and would not take the medication ag&e€[id. at { 7; #774 at 49:212, 50:1-16].
Because of their refusals, Defendant transferred Plaamdfthe other inmatee theSHU. See
[#27-3 at | 6; #42 at 1 227; #772 at § 7; #7#4 at 4922-50:2. Plaintiff and the other
inmates were to remain in the SHU until medically cleared by FPC medicalSea#77-2 at
9; #77-3 at 2].

While in the SHU,Plaintiff wasplaced onadministrative detention status areteived
permethrincream to treat any potential scabies infection. {2213; #773 at 7; #774 at 96:9-
24]. According to Plaintiff, his cell in the SHU was approximately 10 feet by 1§ &ewl
included a window looking into a courtyard, two bedsaldd, two steel benches, a wlaahin, a
toilet, and a shower.See[#774 at 63:27, 63:16-19, 65:13-21]. He also had the ability to
communicate with SHU guardsd]| at 68:138], and received at least thremals per day,d. at
75:2376:18]. However, Mr. May's placement the SHU resulted in the loss of his personal
items and privileges, aside from necessary hygienic jteeg§id. at 66:724], and, for at least
the first 24 hours, Mr. May was permitted to wear only his underwear andshiteeand was
provided onlya sheet to stay warrage[id. at 82:4-21]. FPC later provided Mr. May a jumpsuit
and shower shoesSed#77-4 at 66:22-24, 67:3—-11].

Mr. May remainedin the SHUuntil February 4, 2015, before being cleared by medical

staff. See[#77-3 at 2; #774 at62:23-63:1; #775 at 1 19, 21; #78 at 4]. Prior to his release



FPC personnel conducted weekly visits to the SHU and FPC medical staff condulgtedbita
to the SHU. See[#77-3; #775 at 1 2526; #776 at 6-10; #77#7 through #770; #7710].
Plaintiff also had access to administrative remedy procedhoesgh he did not receive the
appropriate forms untaéfter severatlaysin the SHU. See[#77-1 at 17#77-4 at 98:1823 #78
at 1. Nonetheless, Plaintiff filed 5 formal administrative geaces while housed in the SHU.
See[#77-1 at 1+19]. Following his release from the SHU, Plaintiff filed additional 24
formal administrative grievances prior to his release from custodgwember 2015see(id. at
19-31} however, none of #segrievancesnor the 5 filed while housed in the SHU, dealt with
his placement in the SHU, conditions in the SHU, or the denial of a hearing upon his placement
in the SHU,seeg[id. at 1 1+16 (detailing Mr. May’s grievances)]. Mr. May filed the instant
action on February 27, 2015. [#1]Mr. May was released from incarceration later than
November 9, 2018. [#37].
ANALYSIS

Exhaustion of Administrative Remedies

Defendantfirst moves for summary judgment due Rtaintiff's failure to exhaust his
administrative remedies under the Prison Litigation Reform Act (“PDRAI2 U.S.C.
8§1997e(a). [#77; #§4 Defendant bearthe burden of provinghis affirmative defensdy a
preponderance of the evidencBeeRoberts v. Barrergs484 F.3d 1236, 1241 (10th Cir. 2007)
Because the court concludes that Mr. May failed to exhaust his administratiedies/it
focuses solely on this argument and does not consider Defendant’slmasdts arguments for

summary judgmentSee Fitzgerald v. Corr. Corp. of Am03 F.3d 1134, 1141 (10th Cir. 2005)

3 Mr. May's release moots his requested prospective injunctive rel8de McAlpine v.

Thompsonl187 F.3d 1213, 1215 (0Cir. 1999). Nevertheless, he can continue to seek punitive
damages for the violation of his constitutional rights pursuant t@ikesnsclaim. Carlson v.
Green 446 U.S. 14, 22 (1980).



(explaining, “the plain language of the statutory f@ftthe PLRA]does not allow the court to
skip ahead to the merits of the suit,” except in limited circumstances under.SIZ.U
§ 1997e(c)(2) where the claimfigvolous on its face}.

A. Does the PLRA Apply to Mr. May?

The PLRA requires prisoners to exhaust administrative remedies before dfilang|
rights action. The statute provides, “No action shall be brought with respect to nsbtons
under Section 1983 of this title, or any other Federal law, by a prisoner confiney jailan
prison or other correctional facility until such administrative remedies asadable are
exhausted.” 42 U.S.C. 8§ 1997e(a). The exhaustion requirement applies to all inmate suits
concerning prison life, whether they involveengral circumstances or specific episodes.
Woodford v. Ngo548 U.S. 81, 85 (2006Booth v. Churner532 U.S. 731, 741 (2001) (holding
that prisoners must exhaust administrative remedies before filing a lawsudtlesgaof the type
of relief prayed foin the complaint). Exhaustion of administrative remedies is mandatory and is
intended to give corrections officials an opportunity to address complaints intebe&tse
initiation of a federal lawsuitSee Woodforb48 U.S. at 93.

As noted above, Mr. May was released from custody no later than November 9, 2015,
almost nine months after initiating this actiolCompare[#1] with [#37]. Several Circuits,
including the United States Court of Appeals for the Tenth Ci(€Tiénth Circuit”), haveheld
that the PLRA’s exhaustion provision does not apply to individuals wke &laeady been
released at the time of filingSee Norton v. The City of Marietta, 0432 F.3d 1145, 1150 (10th
Cir. 2005) Caddell v. LivingstonNo. 4:14CV-3323, 2015 WL 1247003t *2 (S.D. Tex. Mar.

17, 2015) (collecting casespBut Nortondoes not resolve the issue at hévedause Mr. Norton

* Such limited circumstances are inapplicable to this matter.



had been released from incarcerafoior to the initiationof his action See Norton432 F.3d at
1148. As explainedabove,in this action, Mr. Mayfiled his initial complaint on February 27,
2015, while incarcerated at FPC, but filed berativeSAC on January 19, 2016, after his
release from FPCSed#42].

Recently, the Ninth Circuit held that a plaintiff's third amended comipléled after his
release from custody, controlled the exhaustion inquiry, because a supplemeptalrtamder
Rule 15(d) supersedes any earlier complaint thereby “obviat[ing] an eximawktfense.”
Jackson v. Fong870 F.3d 928, 9334 (9th Cir. 2017). In so holding, the Ninth Circuit relied
on its own precedent that allows plaintiffs to supplement their complaint underlB{dg to
include new claims that they had exhausted after filing $#gt, e.g. Cano v. Taylor739 F.3d
1214, 1221 (9tiCir. 2014) (vacating district court’s dismissal of prisoner’s claims “bec#us
was based on the determination that Cano had not exhausted his administrativesrema to
the filing of his initial complaint, rather than his amended complairRfijdes v. Robinsqr621
F.3d 1002, 1005 (9th Cir. 2010) (“Defendants’ argument that the PLRA requires the newly
added claims in the SAC to have been exhausted before the original complaint wast*lomoug
January 4, 2002, fails because it ignores the genderalof pleading that the SAC completely
supersedes any earlier complaint, rendering the original complairéxigtent and, thus, its
filing date irrelevant.”). The Parties point to, and this court could find, no similar precedent from
this Circuit.

As the Ninth Circuit inJacksonacknowledged, several Circuits and Districts have held
the PLRA'’s exhaustion requirement applicable even if a plaintiff amendsiglaint after his
release from custody, because the plaintiff's status at the time heHéethitial complaint

controls the exhaustion analysiSee, e.g.Defreitas v. Montgomery Cty. Corr. Faciljt25 F.



App’x 170, 176 (3d Cir. 2013) (unpublished) (explaining, “we have held that the exhaustion

requirement will continue to apply, even afeeprisoner has been released, when the former

prisoner amends a complaint filed while he was in prison.” (chihmed v. Dragovich297

F.3d 201, 210 (3d Cir. 2002) (“Although Ahmed would have been free of the strictures of the

PLRA if he had filed a thely complaint after his release from prison, he is bound by the PLRA

because his suit was filed . . . almost three years before he was releasedsiori)pridackson

v. Gandy 877 F. Supp. 2d 159, 1B (D.N.J. 2012) (holding, “the filing of an amestt

complaint after [the plaintiff] was released does not save the original amimndismissal for

failure to exhaust.” (relying ofarris v. Garner 216 F.3d 970, 981, 985 (11th Cir. 2000)

(holding the filing of an amended complaint after the plastiere released from custody did

not overcome the PLRA’s exhaustion requirement80ifjer v. Suffolk Counfy289 F.R.D. 80,

93 n.6 (E.D.N.Y. 2013) (same (collecting case3l)e court finds this reasoning persuasive.
Plaintiff's SAC did not attempt toncorporatenewly exhaustedlaims under Rule 15(d)

or any new claims at all; rather, he added Mr. Segovia as a Defendant, droppediany cl

relating to his denial of an Epen and Benadryl, and attempted to bolster his allegations of

personal participain in response to the Defendants’ Motion to DismiSeg[#41 at 45]. Mr.

May still proceeds witlthe same due process claim regarding his placement in the SHU, which

was the basis for his initial complainCompare[#1] with [#42]. Because Mr. May's SAC

relates solely to his due process claim, filed while he was incarcerated, theaaludes that

he cannot now overcome the exhaustion requirement by merely amending his corfiptanis a

release from custodyCf. Duplan v. Harpg 188 F.3d 1195, 1199 (10th Cir. 1999) (“Allowing

claimants generally to bring suit under the FTCA before exhaustingathainistrative remedies

and to cure the jurisdictional defect by filing an amended complaint would rendextiaiestion



requirementmeaningless and impose an unnecessary burden on the judicial syst&mms).
conclusionis consistentvith the Tenth Circuit’holding in Norton that the plaintiff's status at
thetime of filing a claim controls whether the PLRA exhaustion requiremenpiy.a

B. Did Mr. May Exhaust His Administrative Remedies?

The PLRA requires only that prisoners exhaystilableremedies. 42 U.S.C. § 1997e(a)
(“No action shall be brought . . . until such administrative remedgesare availableare
exhausted.”Yemphasis added) The Tenth Circuiinterprets this provision to mean that if an
administrative remedy is not available, an inmate cannot be required to eithatliatkel v.
Grover, 660 F.3d 1249, 12553 (10th Cir. 2011)(holding an administrative remgds not
available when prison officials prohibit inmates from filing grievances tirothreats or
intimidation of serious bodily harm)A remedy is “available” under the PLRA if it affords “the
possibility of some relief for the action complained oBboth 532 U.S. at 738. An
administrative remedy is not “available” under the PLRA if “prison officia&/ent, thwart, or
hinder a prisoner’s efforts to avail himself of [the] administrative remedittle v. Jones607
F.3d 1245, 1250 (10th Cir. 201@0)olding the prison official’s rejection of an inmate’s grievance
appeal in toto rendered the final step of exhaustion unavailage)also Jernigan v. Stuchell
304 F.3d 1030, 1032 (10th Cir. 2002) (a prison official’s failure to respond to a grievehice
prescribed time limit renders an administrative remedy unavailable). Based pnrtbigle, the
court must “ensure that any defects in exhaustion [are] not procured frontitmeaaanaction
of prison officials.” Aquilar-Avellaveda v. Terrell478 F.3d 1223, 1225 (10th Cir. 2007).

1. BOP Four-Tiered Administrative Remedy Program
The BOP provides a fodrered Administrative Remedy Program for inmate grievances,

which is codified at 28 C.F.R. 8 542.80 seq. The first tier requires informaksolution with

10



prison staff, which the prisoner requests with a form commonly known as3a B€e28 C.F.R.
8 542.13(a). A prisoner must obtain this form from his correctional counselor. Theioegula
allow the prisoner twenty days from the dateha incident to complete the informal resolution
and file a formal Request for Administrative Remedy, if necessseg?28 C.F.R. § 542.14. The
prisoner must submit the formal inquiry, known as a®BRequest, to the warden at the
institution where therisoner is incarceratedd. If dissatisfied with the warden’s response, the
prisoner may appeal to the Regional Director by filing a Regional Office Astimsiive Remedy
Appeal, also known as a BB request, within twenty days of the warden’s dated resp@ee.
28 C.F.R. 8 542.15(a). Finally, the prisoner may file a Central Office Admingregemedy
Appeal, known as a BP1 request, with the BOP’s Office of General Counsel within thirty days
of the Regional Office’s denialld. At any level, a official’s failure to respond within the time
allotted constitutes a denial of the request or appeal. 28 C.F.R. § 542.18.

The BOP regularly maintains records of administrative complaints filednbgtes under
the Bureau Administrative Remedy Programa database known as SENTRSeg[#77-1 at
7]. The BOP supplied, through the Declaration of Belinda ShedtdParalegal Specialiat the
Federal Correctional Complex (FCC) in Florence, Colorado, a summarized accoenerpf
grievance Plaintiff filedsince his placement in the SHU on January 8, 2015, to his release in
November 2015Seg#77-1].

2. Mr. May’s Complaints

In supportof Defendant’s Motion for Summary Judgmets. Sheltonattested that none
of Mr. May's 29 grievances relate to his remaining due process cléyee[id. at ffl 11-16.
Plaintiff responds to th®otion by stating that he could not exhaust his adminisgaemedies

because hwvas“denied his rights to the forms to file an administrative remedy for beingdplace

11



in the SHU without cause or a hearing which he requested on day one (1) (and\everyda
thereafter), and was denied those forms until the 9th day in the SHU.” [#78Mt.1}lay also
contends that the “BOP’s scanning of outgoing legal mail on &daaner . . . which would
black out the labels . . . of any outgoing mail scanned causing such mail to bedetu
undeliverable was intentionally dot® cause administrative remedy filings to be late[d. it
2]. Respectfully, the court concludes that Plaintiff fails to create a geissune of material fact
that the administrative grievance process was unavailable to him.

The SENTRY reporattached as Attachment 3 to Ms. Shelton’s Declaratioriirms that
each ofMr. May’s grievanceglealt with a bevy of separate and unrelated issudsat[ 12
16]. For example20 of the 29 grievances dealt wih alleged assault by an officer whilk.
May was asleep; inadequate medical treatment for allergies; delay andemipeapment for an
“eye issue”; improper processing and handling of his mail; falsification ofdecmrquest for an
“eye issue to be fixed”; request for medication “for his illness”; and geapof a Unit
Disciplinary Committee reportSeefid. at § 13;id. at 16-31 (Mr. May’s SENTRY report)]cf.
[#77-10 (February 20, 2015 grievance relating to an untreated eye issti®d] remaining 9
grievances dealt with“Staff Misconduct Allegation.”Se€]id. at § 14]. However, none of these
concerned Plaintiff's placement in the SHU without a hearing, or any atlegdtat FPC
officials denied Mr. May the proper grievance forms while housed in the SHitheR AR Nos.
799231F4, 799231R1, 799231A1, and 799232 relate to a clinical encousit from October
2, 2014; AR Nos. 80365R1 and 80365@&\1 relate to the denial of a salarry Eptpen and
Benadryl in October 2014; and AR Nos. 807882 and 80082-Alrelate to an allegefhilure
to provide medical assistance during an emergency situation regardingieslldry

November/December 2014, presumably Plaintiff's allergic reaction tonka&m. See[id. at

12



15; id. at 16-31]> All of these grievances concern incidences titaurred prior to Mr. May’s
placement in the SHU.

It is undisputed that Plaintiff did not receive access to the proper grievante Gotil
several daysifter his placement in the SHUough it is unclear exactly when Plaintiff received
the necessary formsCompare[#77-1 at 17(SENTRY report identifying AR No. 79714R3 as
being received January 12, 2018)ith [#774 at 98:1823 (Plaintiff testifying that he did not
receive the neasary forms until his thirteenth day in the SHand [#78 at 1 34 (arguing that
he did not receive the necessary grievance forms until his ninth day in thg SEMWén
construing the evidence in aglit most favorable to Plainti#tthat he did not recew the
necessary grievance forms urtis thirteenth day in the SHUthe record reflects that Plaintiff
nonetheless filed grievances while housed in the SHU, and continued toddilsbis release
from custody, but none of these grievances related tpldcement in, or the conditions of, the
SHU on January 8, 2015eeCoates v. Fed. Bureau of Prisgrid¢o. 15CV-01109PAB-NYW,
2015 WL 9899139, at *6 (D. Colo. Dec. 31, 2015) (concluding that the plaintiff failed to explain
how administrative grievances were unavailable when he filed two grievancesntogce
separate issuedituffman v. AllredNo. 1:CV-01459CMA-KLM, 2013 WL 424779at *6 (D.
Colo. Jan. 10, 2013) (concluding that an inmate’s contentions that administrative rewezgies
unavailable dueo facility lockdowns or officials locking grievance forms in their officgere
insufficient, as the plaintiff was “free to submit grievances at all other time&doreover,
pursuant to BOP policy, Mr. May had 20 days from the date of the issue ta \ilgten
Administrative Remedy Requesiee 28 C.F.R. § 542.14(a); thus, even adey delay in

receiving the proper grievance formsuld not precludélaintiff from submittingthe proper

®> The ninth entry, AR No. 8085181, was markedvoid” because it was duplicative of an
earlier grievanceSed#77-1 at 1 16].

13



grievance(s) regarding his confinement in the SHIJ. Thomas vU.S. Bureau of Prison82

F. App’x 701, 704 (10th Cir. 2008unpublished) (holdings untimely and insufficient to satisfy

the PLRA’s exhaustion requiremettie plaintiff's written Administrative Remedy Request
submitted more than 20 days after thegdldincident giving rise to the compla)nt While “a

prisoner lacks availablé remedies where prison officials deny him or her the necessary
grievance form$ Hoover v. West93 F. Appx 177, 181 (10th Cir. 2004unpublished) (citation
omitted), this des not appear to be the case here. Based on the evidence in the record, it appears
that at most, there wasnly a delay in providing Mr. May with the requisite forms.

Mr. May’'s averments that FPC officials intentionally delayed the mailing and/o
processing of inmate grievances are equally unavailing. This is becaug€fBl“nonspecific
statements regarding the cause of his admitted failure to exhaust his admieistratdies are
insufficient to survive summary judgmeéntCoates 2015 WL 9899139, at *6. That is, once
Defendant carrehis initial burden on the exhaustion defense, the burden shifts to Mr. May to
demonstrate with specificity that there is a genuine issue of materiaSeeAdler v. WalMart
Stores, Ing.144 F.3d 664, 674 (10th Cir. 1998Yague, conclusory statements do not suffice to
create a genuine issue of material fgct.”Yet, Mr. May directs the court to no evidence
demonstrating how, when, and which of his administrative grievances were intiytiona
obstruced by FPC officials, let alone Mr. Segovia. While this court recognaesin no way
discounts, the potential asymmetry of information between the parties and the potential
challenges faced by Mr. May in eliciting evidence to support his tams®r lald allegations
cannot preclude summary judgment and this court cannot excuse him from the req@rement
Rule 56. SeeFields v. Oklahoma State Penitentiafyl1 F.3d 1109, 1112 (10th Cir. 2007)

(“[The plaintiff] claims only that he was hampered in exhagshis remedies and proving that

14



he had exhausted, because he was denied access to and storage space for his legal materials.
Bald allegations aanot preclude summary judgment.g¢cord Wilson v. BezonaNo. 10CV-
00756REB-KLM, 2011 WL 7425472,at *6 (D. Colo. May 23, 2011) The conclusry
assertions in Plaintif6 Response that he was not afforded any method of making copies is not
competent summary judgment evidence.. The [Tenth Circuif has clearly explained that an
inmate plaintiff must put forth some evidence that prison officials interfered withbiiigy to
properly exhaust his administrative remedies if he seeks to have his failexhaust excused.”).
The court therefore finds that Mvlay has not provided facts sufficient to make a showing that
there is a genuine issue of material fact that he was, in fact, denied access to nisrative
grievance process. Accordingly, the affirmative defense of failure to exhdosnistative
remedies bars his clajrand Defendant’s Motion for Summary Judgment is GRANTED.
CONCLUSION
For the foregoing reasond, IS ORDERED that:
(1) Defendant'sMotion for Summary Judgmeni#77] is GRANTED in favor of
Defendant Juan Segovia and against Plaintiff Billy May
(2) Plaintiff's remaining due process claim and Second Amended Complaint [#42] are

DISMISSED without prejudice;®

® Typically, a conclusion that a plaintiff failed to exhaust his administrativediesieesults in a
dismissal without preglice because “[flailure to exhaust administrative remedies is often a
temporary, curable, procedural flaw.See Steele v. Fed. Bureau of Priso8s5 F.3d 1204,
121243 (10th Cir. 2003pbrogated on other grounds BBpnes v. Bock549 U.S. 199 (2007).
Here, however, Mr. May is no longer incarcerated at FPC, and any atterape the procedural
flaw will be untimely. Cf. Jernigan 304 F.3d at 1033 (“Mr. Jernigan may not successfully argue
that he had exhausted his administetremedies by, in essence, failing to employ them”).
Under such circumstances, several courts have held that dismissal should bejudlicgarSee
Duffy v. Daugherty No. CIV-09-908D, 2010 WL 2079674, at *2 n.6 (W.D. Okla. Apr. 22,
2010) (collecting cases). The Tenth Circuit, on at least one occasion, has uphethibsatiof
unexhausted claims with prejudice when prison authorities already rejgatbdclaims as

15



(3) The Clerk of the Court shaENTER Final Judgment in favor of Defendant Juan
Segoviawith each party bearing its own costs and feasd TERMINATE this
matter accordingly

(4) The Final Pretrial Conference set for December 12, 2017 at 9:30 a.m., the Trial
Preparation Conference set for February 5, 2018 at 9:00 a.m., and the three-day Jury
Trial set to commence on February 12, 2018 at 8:30 a.m. sebyWACATED ;
and

(5) The Clerk of the Court will send a copy of this Order to the following:
Billy May

6600 West Highway 29
Burnet, TX 78611

untimely. See Kikumura v. Osagié61 F.3d 1269, 12991 (10th Cir. 2006) (noting,the
inmate’s failure to exhaust is no longer a temporary, curable, procedurdl) fawrruled on
other grounds byell Atl. Corp. v. Twombly550 U.S. 544 (20073s explained irRobbins v.
Oklahoma519 F.3d 1242, 1246-47 (10th Cir. 2008).

Defendant dss this court to appliKikumurato Mr. May’s remaining due process claim
and SAC, because any future grievances are untimely. [#77 at 11 n.1]. The court,rhoweve
declinesto do so, as several courts in this District have clarified that a prerequiditatissal
with prejudice is the prison authorities’ rejection of a plaintiff's grievansasméimely. See e.g.
Saleh v. WileyNo. 09CV-02563PAB-KLM, 2012 WL 4356221, at *11 n.2 (D. Colo. June 19,
2012);Arocho v. LappinNo. 07CV-02603REB-KLM, 2011 WL 2292187, at *14 n.8 (D. Colo.
Apr. 21, 2011);accord Van Houten v. Marlett330 F. App’x 161, 163 (10th Cir. 2009)
(unpublished) (affirming the dismissal with prejudice of the plaintiff's unegtea claims where
the prison authorities had rejecteddk grievances as untimely). Nach showing has been
made heretherefore,dismissal without prejudice is appropriat&ee Martinez v. Guadalupe
County 200 F. Supp. 3d 1216, 1265 (D.N.M. 2016) (dismissing the plaintiff's unexhausted
claims without prajdice, despite the plaintiff no longer being incarcerated).

" While costs should generally “be allowed to the prevailing party,” Fed. R. Civ.d®(B4the
district court may in its discretion decline to award costs where a “valideassts for he
decision. See, e.g., In re Williams Securities LitigatdfCG Subclassb58 F.3d 1144, (10th

Cir. 2009) (citations omitted). Givethatthe courtconsidered only the affirmative defense of
exhaustion of administrative remedies and did not address¢hniés of Plaintiff's claim,the

court declines tawardfees andcosts. See Cantrell v. Int'l Bhd. of Elec. Workers, AEILO,

Local 2021 69 F.3d 456, 459 (10th Cir. 1995) (noting that there is no abuse of discretion when
the district court denies fees where the “issues are close and difficultfiese whe prevailing

party is only partially successful).
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DATED: November 16, 2017 BY THE COURT:

s/Nina Y. Wang
Nina Y. Wang
United States Magistrate Judge
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