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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 15¢v-00411RBJ
ROBERTA CHAVEZ
Plaintiff,
V.

ADAMS COUNTY SCHOOL DISTRICT NO. 50,

Defendant.

ORDER

This matter is before the Court on defendahtttion to DismissECF Nol18. For the
reasons discussé@low,the motion is denied.

l. FACTS

Plaintiff Roberta Chavez is a B&arold resident of Westminster, Colorado. ECF No.
17 fat 4. In 1997 Ms. Chavez started working for defendant Adams County School Dgstrict N
50 (the District) as an Instructional Educational Support ProfessionB) @ $he District’s
Early Childhood Center in Gregory Hill Elementary Sch@&iCC). Id. at{ 14. As an ESP Ms.
Chavezassistegreschool teachers withstructingclasses of threeand fouryearold children.
Id. at 1114, 16.

Ms. Chavez allegehatmultiple coworkers and supervisatscriminated againster

because of her age and disabilitidsle she was working for the DistricAt all times relevant
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to this case Ms. Chavez weighed between 290 and 320 pounds and suffered from Major
Recurrent Depression and Panic Disorddr.at § 4. Ms. Chavez first claims th&harlene
Wright, the peschool teacher Ms. Chavez assistedng the 2011-2012 school year, made
multiple comments regarding Ms. Chavez’s weight. In December 2011 Ms. Wilidji$.
Chavez “[y]ou don’t need to sit on the floor because it is probably too hard for you to get
yourself up.” Id. at{22. Additionally, Ms. Wright told Ms. Chavez on multiple occasions that
Ms. Chavez di not eat enough to have weight issues and therefore probabdyshad
metabolism.Id. at{ 23. In March 2012, while walking children to a school bus, Ms. Chavez
realized that a backpack had been forgotten and ran back tos&teeve it. 1d. Ms. Wright
followed Ms. Chavez and was unable to catch up to lderShe commented thgf]or being so
big, [Ms. Chavez] sure [was] fastld. Finally, in April 2012 Ms. Chavez expressed emerest
in a position at a middle schaoal the District which prompted Ms. Wright taskMs. Chavezif
shecould “do all that walkinfP]” 1d.

Shortly thereafteECC Assistant Principal Tami Brungardormed Ms. Chavez that she
would not be assigned to Ms. Wright's classroom the following schoal yeaat § 28. Ms.
Brungardsaid that Ms. Wright'€lass would consigntirely of threeyearold children, that
threeyearold children are rambunctious, and thereftinafMs. Chavez would need tee
constantly running around and on the flott. On the last day of the school year Ms. Chavez
complaired to Ms. Brungard that her refusal to assign Ms. Chavitatelassonstituted
discrimination but Ms. Brungard did not respontdl. at I 30.

Ms. Chavez also alleges thds. Wright gave false reports to school administrators about

Ms. Chavez’s behavior. Ms. Wright and another ECC employee, Kate Beyered=jodiis.



Brungardthat Ms. Chavez was required to assist Ms. Wright with students in the gym and was
not doing so.ld. atf 25. However, Ms. Chavez was not required to be in the gynMsith
Wright and the studentdd. Ms. Wright also falsely reported to ECC administrators that Ms.
Chavez stole school property and sent Msigif a hostile text messagéd. at 126, 29.

At the end of the 2011-2012 school year Ms. Chavez asked her supénhagoeu
Aubuchon if she could transfer to another school in the District or take early refmteoecause
of thedepression, anxietand stress she was experiencing as a result of the alleged
discriminatory treatment shieceivedat ECC. Id. at{ 32. Mr. Aubuchon told Ms. Chavez that
he could not help her transfer or enter early retirement and suggested that she apputiyer
school district.Id. Ms. Chavez also told Mr. Aubuchon and Ms. Brungard abisutWright's
comments concerning her weight and algeaty 27. Pursuant tdé District's Non
Discrimination PolicyMr. Aubuchon and Ms. Brungard were requireghtomptly forwardthe
report ofdiscriminationand harassment todlDistrict's Compliance Officerld. at  34.
However, ritherof them did so.ld. Consequently, on June 28, 2012 Ms. Chavez filed a charge
of age and disability discrimination with the United States Equal Employment Opipprtu
Commission (EEOC) (2012 Chargdil. aty 35. The District received the 2012 Chargd oy
5,2012.1d. aty 37.

Ms. Chavez claims th#he District formally disciplinedhermultiple timesduring the
2012-2013 school year in retaliation for her filing of the 2012 Chagecifically, she alleges
that she was disciplined for excleg her work hours in a manner inconsistent with the
District’s policy. According to the District’s policy, ESP employaesrequired to complyith

their assigned work hourdd. at 41. Employees that work more than fifteen minutes beyond



theirassigned work hourare toreceive a written warning after the first violatiand a
Memorandum of Understanding (MOU) after the second violatidn After the third violation
the District’'s Human Resources Office taleesion. Id.

In October 2012 Ms. Chavez was assigned to work 37.5 hours per ldeak 38.0n
November 5, 2012 Ms. Chavez receivadeanail fromMs. Brungard warning Ms. Chavez that
she had exceeded her hours during the week of October 29, [2#04R] 39. Afew weeks later
Ms. Chavez received an MOU for the sam&dent. Id. at{ 40. Additionally, on March 11,

2013 Ms. Chavez receivedaaitten warningfrom Ms. Brungard informing Ms. Chavez that she
had exceeded work hours for the week of March 4, 2003t 46. Once again, Ms. Chavez
received a second disciplinary document, this time a “Letter of Reprimandiiefesame

instance of exceeding her houtd. at 47. This letter also alleged that Ms. Chavez had
exceeded her assigned work hours ten tintegéate” 1d. In May 2013 Ms. Brungard informed
Ms. Chavez that she was henceforth required to use an electronic time clock tadeep her
hours. Id. at 48. Ms. Chavez alleges that while other ESP employees also exceeded their
assigned work hours in \ation of the District’s policynonewassimilarly disciplined. Id.

Ms. Chavez also claims that she was forced to endure more comments about ter weig
during the 2012—-2013 school year. In January or February 2013 Charito Landeo, the preschool
teacher MsChavez assisteithat yeay asked Ms. Chavez if she was able to get on top of her
husband during sexdd. atf 42. Then, in March 2013 Ms. Landeo asked Ms. Chavez how she
and her husband have sdg. at{ 44.

At the end of the 2012—20K8hool yeaMs. Chavez received an overall performance

rating of “Unsatisfactory Id. at118, 20, 50. Be had received rating of'Solid Performer”



and “Superior'in years pastld. She allegethat her2012—-2013atingis amisrepresentation of
her performanceld. at{ 50. She believed this was in retaliation for her filing the 2012 Charge.
On July 30, 2013 Ms. Chavez timely filed anotblearge ofdiscrimination with the EEOC

(2013 Charge)ld. at 8.

On February 13, 2014 the District notified Ms. Chavez that she was being involuntarily
transferred to Hodgkins Elementary Sch@¢ES) Id. aty 52. The District informed Ms.
Chavez’s local union representative that Ms. Chavez was the first of manyyesgpto be
transferredhowever, no other employeesnedransferredld. She alleges thanoVis.

Chavez’s first day aES she reported to the front office and asked where she should clock in.
Id. at{ 53. The front desk employee offered to clock Ms. Chavez in and tookskoh
number.ld. At the erd of the school day Ms. Chavez clocked out using a compuiberin
classroom.ld. at  54. However on February 28, 2014 the District placed Ms. Chavez on paid
administrative leave for allegedly failing to clock in or out properiyenfirst day of worlat

HES Id. at] 55. Kirk Leday, the District's Chief Human Resources Officektinformed Ms.
Chavez that her employment was going to be termindteéty 56. Consequently, on March
13, 2014 Ms. Chavez submitted a Letter of Resignatidnat § 57.

On April 22, 2014 Ms. Chavez filed a third charge of discrimination with the EEOC
(2014 Charge) claiming that the District had retaliated against herifgy tlle 2013 Chargeld.
aty 8. Then, on December 2, 2014 Ms. Chavez received a Notice of Right to Sue for the 2012,
2013 and 2014 Charges of discrimination, giving Ms. Chavez ninety days to institute a civil
action in federal courtld. aty 10. Accordingly, on February 27, 2015 Ms. Chavez fied

Complaint with this CourtSeeECF Na 1. She filecher Amended Complaint, now the



operative complaint, on May 1, 2015eeECF No. 17.Ms. Chavez alleges d@lhthe District
violated(1) theAge Discrimination in Employment Act (ADEA¥hen it subjecteterto a
hostile work environment because of her age; (2Athericans with Disabilities Act (ADA)
when it subjected her to a hostile work environment because of her disal§itide ADA
when it failed to reasonabfccommodatéer disabilities(4) theADEA, the ADA and Title VII
of the Civil Rights Act when it retaliated against Ms. Chavez for filing the 20120€hand %)
the ADEA, the ADA and Title VIl of the Civil Rights Act when it retaliated against Mavez
for filing the 2013 Chargeld. at157—76. The District moves to dismiali of Ms. Chavez’s
claims. SeeECF No. 18.

. STANDARD OF REVIEW

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausilole its face.” Ridge at Red Hawk, L.L.C. v. Schnejd&93
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atlantic Corp. v. Twombjyp50 U.S. 544, 570
(2007)). A plausible claim is a claim that “allows the court to draw the reasonable inddieatc
the defendant is liable fdhe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRipbbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), purely conclusory allegations are not entitled to be presumeltjbaie 556 U.S at
681. However, so long as the plaintiff offers sufficient factual allegatiorsteatthe right to
relief is raised above the speculative level, he has met the threshold glsiadidard See, e.qg.
Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

1. ANALYSIS
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A. Hostile Work Environment Claims
The District argues that Ms. Chavez’s aged disabilitypasedhostile work environment
claimsshould be dismissed: (1) based onkaeagher/Ellerthdefense; an{) because the
Complaint fails to allege facts sufficient to suppgbeseclaims. For the following reasons, the
Court declines to dismiss Ms. Chavez'’s hostile work environment claims.

I. TheFaragher/Ellerth Defense

The Districtinvokesthe Faragher/Ellerthdefense. ECF No. 1& 5 Pursuant to the
Supreme Court’s decisions laragherandEllerth, absent dtangible employment actighan
employer may avoid liability for harassment perpetréteids supervisoemployee if it can
prove an affirmative defese by theoreponderance of the evidendgelm v. Kansas56 F.3d
1277, 1285 (10th Cir. 2011) (citing and quotkaragher v. City of Boca Ratps24 U.S. 775
(1998) andBurlington Industries, Inc. v. Eller{tb24 U.S. 742 (1998)).The defense comprises
two necessary elements) (hat the employer exercised reasonable care to prevent and correct
promptly any sexually harassing behavior, and (b) that the plaintiff engployeasonably
failed to take advantage of any preventive or correctiverdppities provided by the employer
or to avoid harm otherwise.ld. (internal quotations omitted)Chis first elementimposes two
distinct requirements on amployer: (1) the employer must have exercised reasonable care to
preventharassmentand (2) the employer must have exercised reasonable care to correct
promptly anyfharassmentihat occurred.”ld. at 1288.

Regarding the first element’s first requirement, the mere existence of thietBiantr
discrimination policy “does not constituan adequate preventative measurdd]’ Rather, the

District must also prove that it “disseminate[d] the policid? Technically, the District has not



alleged that it disseminated its adiscrimination policy. But assuming without deciding tihat
did disseminate the policy, the Court finds that the District fails to allegeecond requirement
that it “exercised reasonable care to correct promptly any [harassment] that occldrefl]'n
order to establish that [the District] took proper action to correct harasgmentsf show that
it acted reasonably promptly on [the] complaint when it was given proper notice]of [the
allegations as required under its complaint procedudes.at 1290 (internal quotations
omitted). TheDistrict’s duty to take arrective action was triggeradhen it receivedgroper
notice of [the] harassment complaintid. The District argues that this duty was not triggered
because it did not receive proper notice of Ms. Chavez’s compfaihtisagree. Te District
wasnotified aboutMs. Chavezs grievances becausée filed three EEOC Complaing)d at
least one (and presumably af)her Chargesvere provided to the District.

Because th®istrict has failed ta@llegethefirst element of thé&aragher/Ellerthdefense
the Court need not address the second element of the defense. For the reasons disvassed a
the Court declines to dismiss Ms. Chavez’s hostile work environment claims based on the
Faragher/Ellerthdefense.

ii. Failureto Statea Hostile Work Environment Claim

! Specifically, defendant argues that it did not receive proper notice of Mse€h complaint because
she reported her complaints to employees that “were complicit in the hostilemwr&nment.” ECF
No. 14 at 6. However, the case the District cites in support of that argisnaéstinguishable from the
present case. Bhapmarthe plaintiff did not file a charge with the EEOGee Chapman v. Carmike
Cinemas 307 Fed. Appx. 164, 174 (10th Cir. 2009).
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The Districtalsoclaims that the Complaint fails &tate arage or disability-based
hostile work environment claifi.ECF No. 18 at 6. To establish a hostile work environment
claim, Ms. Chavez must show: “(1) that she was discriminated agaoside of her [age or
disabilitied; and (2)that the discrimination was sufficienthgvere or pervasivaich that it
alteredtheterms orconditions ofheremployment and createan abusive working environment.”
Medina v. Income Support Djv13 F.3d 1131, 1134 (10€&ir. 2005. Courts determine
“whether a working environment is sufficiently hostile or abusive” by “erfing] all the
circumstances, including: (1) the frequency of the discriminatory conduckyg(8gverity of the
conduct; (3) whether the conduct is physically threatening or humiliating, ereaaffensive
utterance; and (4) whether the conduct unreasonably interferes with the ea'gplogrk
performance.Mackenziey. City & Cnty. of Denverd14 F.3d 1266, 1280 (10th Cir. 2005).

Ms. Chavez has alleged facts sufficient to supperage and disability-based hostile
work environment claimsFirst, several ofMs. Wright and Ms. Landeo’s comments
unequivocallyreferenceds. Chavez’s agandbr disabilities SeeECF No. 17at123-24, 42,
44. For example, Ms. Wright stated to Ms. Chavez, “You don’t eat much to have weight issues”
and suggested that Ms. Chavez “probably [leEaslow metabolism.”ld. at { 23. Second, Ms.
Wright’'s comments dubtingMs. Chavezs physical &ilities, such as whether she walsle to

get off the floor, walk long distances, or “run[ ] around” with young children couldo&so

2 The Court agrees with the District that Mr. Aubuchon’s contrpeor to the 20062007 school year
asking a 2dyearold teacher whether working with Ms. Chavez would be like “bossing her mother
around” is not sufficiently related to the other allegedly diserattry conduct to constitute “part of the
same actionablbostile work environment practiceSee Duncan v. Manager, Dept. of Safety, City &
Cnty. of Denver397 F.3d 1300, 1308 (10th Cir. 2005) (internal quotations omitted) (“a series oflallege
events comprises the same hostile environment where thanar@ostimitations period incidents
involve[d] the same type of employment actions, occurred relatively frdguantl were perpetrated by
the same managers”).



related taVis. Chavezs age or disabilitiesSeed. at {122, 27, 28.Third, given that Ms. Wright
had previously made commertsplicitly relating toMs. Chavezs age or disabilities, it is
reasonable to infer th#tte subsequeirfialse allegations againkts. Chavezwere similarly
motivated. Seed. at 1125-26, 29.

Additionally, | disagree with the District’s contention thds. Chavezhasn't sufficiently
alleged that the harassment was pervasife DistrictcontendghatMs. Chavez’s ceworkers’
acts and commentgere isolated, unrelated events undertakeditbgrentactors. SeeECF No.
18 at 7-8.While a“steady barragef opprobrious [discriminatory] comment[s]” suppaats
hostile work environment claim, “[c]asual comments, or [ ] sporadic conversabeshdt.
Hicks v. Gates Rubber C&33 F.2d 1406, 1412 (10th Cir. 1987). HoweMas is not a case in
whichthe paintiff alleges only one or two isolated incidences of discriminatory con@es.
Smith v. Northwest FirAcceptance, Inc129 F.3d 1408, 1414-15 (1GEhr. 1997)
(distinguishinga case of pervasive harassmenwich the plaintiff “presented evidence of [ ]
six statements made . . . over her twahtge month employment” from other Tenth Circuit
casesnvolving only one or two incidents of harassmeriRather Ms. Chavez has identifieat
least terincidents that could support an inference that she was discriminated a§aeSCF
No. 17 atf]f22-29, 42, 44. Thalleged perpetrators asehandful oto-workerswho worked
closely together and even jointly participated in the discriminatongluct at times. Further,
many of these incidents tookagk within weeks of each other and were never more than a few

months apartThereforethe allegations in the Complaint support the inference that the behavior
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of Ms. Chavez’s ceworkers was suitiently pervasive such that it altered the terms or
conditions of her employment and created an abusive working envirodment.

In sum, Ms. Chavez has alleged facts sufficient to support her age- and divaisidt)/-
hostile work environment claims.

B. Failureto Accommodate Claim

The District argues thals. Chavezs failure to accommodate claim should be dismissed
becausefl) Ms. Chavezfailed to exhaust her administrative remedies; @pthe facts in the
Complaint do not support the inference that the District failed to accommddat@avezs
disabilities. For theeasons discussed below, the Calatlines to dismiss this claim.

i. Failureto Exhaust

The Dstrictfirst argues thals. Chavezfailed to exhaust her administrative remedies for
her failure to accommodate clainECF No. 18 at 8- “Title | of the ADA requires a plaintiff
to exhaust her administrative remedies before filing suibries v. United Parcel Serinc, 502
F.3d 1176, 1183 (10th Cir. 2007). “In the Tenth Circuit, exhaustion of administrative remedies
is a jurisdictional prerequisite to suitltl. The Tenth Circuit uses a two-step inquiry to assess
exhaustion, which require€l) determining whethehe plaintiff has filed a charge of
discrimination with the EEOC; ar(@) examining‘the scope of the allegations raised in the
EEOC charge.”ld. at 1183, 1186The second step is necessary because “[a] plaintiff's claim in
federal court is generally litdd by the scope of the administrative investigation that can

reasonably be expected to follow the charge of discriminatidatkenzie414 F.3cat 1274.

% The test for whether a hostile work environment claim exists “is andisje one, requiring that the
harassing conduct be sufficiently pervasivesufficiently severe to alter the terms, conditions, or
privileges of Plaintiff's employment.Smith,129 F.3d at 1413. Therefore, the Court need not decide
whether the conduct was also “severe.”
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Thus, “the charge must contain facts concerning the discriminatory . . . actionyimgdeaich
claim.” Jones 502 F.3d at 1186However, the Tenth Circuit “liberally construe[s] charges filed
with the EEOC in determining whether administrative remedies have beentexhasiso a
particular claim.” Id.

The District argues thahe 2012 Charge “lacked any facts pertaining to a requested
accommodation or the denial thereof” and thus fails to satisfy the second step a-steptw
inquiry. See Jone$02 F.3d at 118&ee alsd&E.E.O.C. v. C.R. England, In&44 F.3d 1028,
1049 (10th Cir. 2011)&n employer’s duty to provide reasonable accommodations . . . is
triggered” wheran employee makesraquesthat gives the employer notice ‘tfie employee’s
desire for accommodations for [their] disability.”). | disagree. The 2012 Chatigates tha
the District was “aware of [l Chaves] disabilities” andthat it“told [Ms. Chavez] to apply at
another school district.” ECF No. 18 Ex. D.also indicates thd#ls. Chavezfelt she was
“being forced out of the school/[her] positiond. The 2012 Céarge reflectshe allegation in
the Complaint that are the basis ks. Chavezs failure to accommodate clainseeECF No.

17 atf[132, 68. Additionally, th€omplaint alleges that 8 Chavez requested that Mr.
Aubuchon assist her in transferring or entering early retirement due to &leifities. However,
Mr. Aubuchon denietherrequest antherelysuggested that she apply to another school district.
Thereforethe Court concludethatthe 2012 Charge contained facts concerning the
discriminatory actions underlying the failure to accommodate claim, anddpe sf the
subsequent EEOC investigation could reasonably be expected to include an inquiry thes whe
the District failedto accommodate M Chavez'slisabilities. Consequently, Ms. Chavez has

exhausted her administrative remedies.
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ii.  Failureto Statea Claim

Alternatively, the District argues that tlikim must be dismissed becatise Complaint
does not plausibly allegbat theDistrict failed to accommodatds. ChaveZs disabilities by
denyingherrequest to transfer to another schaiotake early retirementSeeECF No. 18 at 9.
Under the ADA, an employer discriminates against an employee by failing tgejna
rea®nable accommodations to the known physical or mental limitatiozs ofherwise
qualified individual with a disability who is . . . an employe€.R. England, In¢644 F.3dat
1048 see alsat2 U.S.C. § 12112(b)(5)(A). The ADA'’s definition of “reasonable
accommodation” includes “reassignment to a vacant positiGrR. England644 F.3d at 1048
see alsal2 U.S.C. § 12111(8))—(B). “To facilitate the reasonable accommodatidme federal
regulations implementing th&DA envision an interactive process that requiradi@ipation by
both parties.”Bartee v. Michelin N. Am., Inc374 F.3d 906, 916 (10th Cir. 2004ge als®9
C.F.R. 8 1630.2(¢3). However, “an employer’s duty to provide reasonable accommodations
[and] participate in the interactive processdnly “triggered’oncean employee notifies the
employer otthe employee’slisability and their “desire for accommodations for that disability.”
C.R. England644 F.3d at 1049 (internal quotations ded).

In the present case,MChavez alleges that she provided the District with such notice
when she “asked Mr. Aubuchon if she could transfer to another school in the District or take
early retirement because of depression, anxiety, and stress she was eixgeaen result of
[the alleged harassment] at ECC.” ECF Nof132;see alsdeCF No. 21 at 7.The District

argues that this notice was deficient because Ms. Chavez did not tell Mr. Aubuchuer that
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depression, anxiety and stress “rose to the lehv@ldisability or that she was limited in any way
by that disability.” ECF No. 18 at 101 disagree.

The allegations in the Compai—thatMs. Chavez was suffering from depression,
anxiety and stresssupport the inference that Ms. Chavez was disabigadn the meaning of
the ADA. Seed42 U.S.C. § 12102(1)(A) (“The term ‘disability’ means . . . a physical or mental
impairment that substantially limits one or more major life activitie)rthermore, Ms.
Chavezcommunicated that she wishidbe transferred or take early retirement because of her
depression, anxiety and stresseffect notifyingthe District of her disabiliésand desire for
accommodations. Therefore, the notias sufficient to trigger the District’s duty to provide
reasonable@ommodations and parti@fe in the interactive process.

The Complaintlso alleges thd¢lr. Aubuchon did not take reasonable steps to reassign
Ms. Chavezor engage in the interactive process. Mr. Aubuchon did not engage in a dialogue
with Ms. Chavez to determine the precise limitations resulting from her disalmhtidsat
positions might accommodate these limitations. Insteadtated that he could not hélis.
Chavezand suggested that she apply to a different school distkhtle the District may have
found that a reassignment was not reasonable after engaging in the irdgyemtsass, it was
required to make a reasonalgepdf{aith effort to accommodates. Chavez.

Contrary to the District’'s contention, the Court does not consider Ms. Chavez to have
requested a transfarerely to avoid working with certain coworkeiSeeECF No. 18 at 9-10.
Ms. Chavezlleges to have requestatransfer because of héepression, anxietyand stress,
which happened to be caused by the treatment she was subjected to in her current work

environment. The Court also disagrees with defendant’s contention tinahgter ofMs.
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Chaveznearly two yearsfter her requestnderminestheallegation that ifailed to
accommodate hetlisabilities Seeld.; SeeAlbert, 356 F.3d at 1252 (noting that if a vacant
position is not currently available, an employmiust take reasonable steps to reassign” an
employee to a position that “will become vacenthe fairly immediate futur® (internal
guotations omitted) (emphasis addedhe District unilaterally chose to transfer Ms. Chavez
without engaging imnyinteractive dialogueandit is not cleartthat the new positioat HES
accommodated her disabilities

Finally, the District argues thahe failure to accommodate claim must be dismissed
notwithstanding the District’s failur® participate in th interactive process because Ms. Chavez
failed to allege that a reasonable accommodation, such as a vacant pessiawvailable ECF
No. 18 at 10see als&ECF No. 24 at 3. It is true that “[e]ven if an employer fails to fulfill its
interactive obligations to help secure a reasonable accommodation, the pldintidt \we
entitled to recovery unless she can also show that a reasooetreraodation was possible.”
Hannagir v. Utah Dept. of Correction§87 F.3d 1255, 1265 (10th Cir. 20@®iternal
guotations omitted). Howeveat the motion to dismiss stage “the nature and specificity of the
allegations required to state a plausible claim will vary based on corexefjio of Jemez v.
U.S, 790 F.3d 1143, 1172 (10th Cir. 2016), “requir[ing] the reviewing court to draw on its
judicial experience and common sendgBal, 556 U.S. at 679Common sense dictatédsat Ms.
Chavez'sailure to accommodate claim should not be dismissed even though it fails to cite
specific facts proving that a reasonable accommodation was availdtdeDistrict was, and still
IS, in a better position to determine whbaeningsvere available wheNls. Chavezrequested to

be transferred. The District declined to share this informationMsatfChavezwhen it refused
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to engage in the interactive process. Therefdse Chavezwas not in a position to include
specific facts in her Complaint regarding what reasonable accommodatiorsvaiable. The
Court expects that discovery might lead to morermftion concermg this issue.

Considering the foregoinghe allegations in the Complaint support the inference that the
District failed to accommodatds. Chavez'ddisabilities by denying her request to transfer to
another skeool or take early retirement.

C. Retaliation Claims

Ms. Chavez alleges that the District retaliated against her for filing tieC0drge when
it disciplined her for allegedly exceeding her assigned work hounsatedlher performance
“Unsatisfactory’ ECF No. 17 af[169—-72. Shalsoclaimsthat the District retaliated against
her for filing the 2013 Chargshen she wamvoluntarily transferredio a different positio and
constructively discharged from her employment. ECF N@I/3-76. heDistrict moves to
dismiss these claimarguing that(1) there is no causal connection betweerGhargesand the
materially adverse actionand (2) the Complaint fails to allege an advensgloymentction in
retaliation for filing the2013 Charge® For the following reasons, the Couisagrees witlthe
District’s arguments

i. Causal Connection

* The District also argues that an employer must know of an employee’stecogetivity in order to
retaliate, see Jones v. United States Parcel Service, 502 F.3d 1176, 11985 (10" Cir. 2007), and

that the Complaint does not indicate that Msurigfard, who allegedly retaliated against Ms. Chavez had
any knowledge of the 2012 CharggeeECF No. 18 at { 11The Complaint alleges that (1) Ms.
Brungard is the Assistant Principal of ECC, and (2) the District waseanfdhe 2012 Chargand
presumably the 2013 Charge as wélbnsidering this, the Complaint supports the inference that Ms.
Brungard, one of the chief administrators of ECC, was aware of the pabtativity.
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To prevail on a retaliation claima,plaintiff must prove “that a causal connection existed
between the protected activity and the materially adverse act8anioza v. Univ. of Denver
513 F.3d 1202, 1212 (10th Cir. 2008). “A causal connection is established where the plaintiff
presents evidence of circumstances that justify an inference of retatatixge, such as
protected conduct closely followed by adverse actiggdtrett v. HewlettPackard Ca. 305
F.3d 1210, 1221 (10th Cir. 2002) (internal quotations omittédhere is not Very close
temporal proximity between the protected activity and the retaliatory conldegdlaintiff must
offer additional evidence to establish causatiod:Neal v. Ferguson Const. C&237 F.3d
1248, 1253 (10th Cir. 2011). Therefore, “other evidence in the record could establish an adverse
employment action taken after a lengthy period of time was still in response toltee e
protected actity.” Piercy v. Maketa480 F.3d 1192, 1199 (10th Cir. 2007).

RegardingMs. Chavez’s claim of retaliation in response to the 2012 Chidug®istrict
notes that Ms. Chavez was disciplined for exceeding her work hours and received the
“unsatisfactory” performance ratiraj least two monthafter the protected actioh However,
the Court need not decide whethige temporal proximity alonis sufficient to establls
causation because other allegations in the Complaint support the inference @l a caus
connection The Complaint alleges that after the 2012 Charge was filed the District began

discipliningMs. Chavezin a manner that was inconsistent with the Disgigtlicy andits

® The parties dispute whether the date that the 2012 Charge was filedicst tiheyf of the 2012—2013
school year-and thus the first opportunity the District had to inflict retaliatorjoacsince the filing of
the 2012 Charge-should be used as a benchmark for measuring the time that elapsed befwst the f
alleged adverse tion. SeeECF No. 18 at 1X%ee als&ECF No. 21 at 10. Because other allegations in
the Complaint support the inference that the retaliatory actionsinvezsponse to the protected activity
regardless of whether the temporal proximity test was me€ahet need not resolve this disagreement
at this juncture.
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treatment of other employee#o alsoviolated the policy For exampleMs. Chavez received a
written warning and an MOU for tHest incident of exceeding her work hours even though the
District’s policy stated that employees would re@ea written warning for the first violation and
an MOU for the second violatiorMs. Chavezawas disciplined multiple times for a single
violation again inMarch 2013. Additionallypther employees exceeded their assigned weekly
work hours but were not disciplined for their violations. Findlgre was no apparent reason
for the District to give Ms. Chavez a performance rating of “Unsatisfattétgr ratings had
been exellent n past school years and her only violations of the District’s policy concerned
working more than she was permitted on two occasi®&eeECF No. 17 at § 46T herefore the
allegations in the Complaint support the inference of a causal connection b#te2@h?

Charge andhe adverse actionand the Court refuses to dismids. Chavez'dirst retaliation
claim on this basis.

Regarding Ms. Chaveztdaim of retaliation in response to tA813 Chargethe District
notes that the involuntary transfer asahstructive discharge occurred at least six months after
the protected actionDefendant argues that this does not meet the temporal proximit{esst.
Anderson v. Coors Brewing Cd81 F.3d 1171, 1179 (TO:ir. 1999) (“[The Tenth Circuit has]
held hat a threemonth period, standing alone, is insufficient to establish causatidtdiuever,
the Court finds that the other allegations in the Complaint support the inferenceusaih ca
connection between the 2013 Charge and the adverse actions. dvez@&s transferretb
HESagainst her willand no other employees were transferred despite the District’'s contentions
that Ms. Chavez was the first of many employees to be transferred. Ms. Clesvalsav

required to clock in and out due to the alldgemfair disciplinary actions the District had taken
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against her. Ms. Chavez did clock in and ouherfirst day atHESbut was still disciplined by
the District for failing to properly clock in or out. Consequently, the Distnicrmed Ms.
Chavez hat her employment would be terminated and Ms. Chavez was forced to resign.
Therefore, “the pattern of retaliatory conduct” that took place “after the pedtaction” and
“culminate[d] later in €onstructivg discharge” supports the inference of a causal connection
between the 2013 Charge and the adverse act®esRiercy v. Maketa480 F.3d 1192, 1198
(10th Cir. 2007). Consequently, the Court decliimedismissMs. Chavez’'ssecond retaliation
claim on this basis.

ii.  AdverseActionsin Responseto the 2013 Charge

The District also argues that dismissaMs. Chavez’'slaim of retaliation in response to
2013 Charge is appropriate because the Complaint has not alleged thdwens€ actichwas
taken against Ms. Chavez in response to the 2013 Charge. ECF No. 18 at32edifically,
the District argues thatl) the involuntary transfer was not an adverse action; and (2) Ms.
Chavez was not constructively dischargédisagree.

i. Involuntary Transfer

In determining whether an employer’s action constitutes an actionable Sachation”
the Tenth Circuit uses a liberal, “casgcase approach” that “examin[es] the unique factors
relevant to the situatioat hand.” Sanchez v. énver PubSch, 164 F.3d 527, 526 (10th Cir.
1998). However, “a mere inconvenience or an alteration of job responsibilities” does not
constitue an adverse employment actidd. Rather, “the plaintiff must show that a reasonable
employee would have found thetiao materially adverse such that they might be dissuaded

from making a charge of discriminationSomoza513 F.3dat 1213. Consequentl§faln
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adverse employment action is a significant change in employment statuassuicng, firing,
failing to promote, reassignment with significantly different responsibilities, oceside

causing a significant change in benefit§&eDanielsv. United Parcel Serv., Inc/01 F.3d 620,
635 (10th Cir. 2012). Thus, “reassignment of job duties is not automatically actionathle” a
“[w]hether a particular reassignment is materially adverse depends uporcthmstances of the
particular case, and should be judged from the perspective of a reasonable péeson in t
plaintiff's position” Id.

Considering the present case, Ms. Chavez argues that the involuntary transfer, when
considered in conjunction withe District's otheadverse actions, is sufficient to constitute an
actionable adverse employment acti@CF No. 21 at 12-13The District counters that this
argument is incorrect because the continuing violation theory on which it is based is only
applicable to hostile work environment claims. ECF No. 24 at 4. | agree with Ms. Chavez.

TheDistrict isrefering to the rule that “discrete discriminatory acts,” such as “retaliatory
adverse employment decision[s],” “are not actionable if time barred, evemtivby are related
to acts alleged in timely filed chargedNat’l R.R.Passenger Corp. v. Morgab36 U.S. 101,
113 (2002). Howeverhe Tenth Circuit has never intimated thaice a Charge is timely filed,
courts are precluded from considerother retaliatoryactions whemecidingwhether a specific
actionconstitutesan actionable adverse employmaation. Rather, the Tenth Circuit has
explicitly left open the possibilitthat other “allegedly retaliatory incidents” could provide
evidence to supportrataliation claim.Id. Further, inStover v. Martingzhe Tenth Circuit
aggregated the allegedigtaliatory actions to determine whether the “actions constitute[d]

harassment severe enough to constitute an adverse action for the purposesiati@retal
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[claim].” 382 F.3d 1064, 1075 (10th Cir. 2004he District’s position is also contrary taeth
Tenth Circuit’'scaseby-case approacleeSanchez]l64 F.3d at 526, and fails to recognize that
“the significance of any given act of retaliation will often depend upon the yartic
circumstances,’see Burlington Northern and Santa Fe Ry. CoWViiite 548 U.S. 53, 69 (2006).
Considering the circumstances alleged in the Complaint, the involuntary transéer coul
plausibly constitutan adverse employment actiolls. Chavezawas the only employehat
transferredo HES despite the Districtiadication that other employees would also be
transferred This, along with the involuntary nature of the transfer, suggests that thetnaasf
not merely “a normal incident” dils. Chavez’semployment.See Aquilino v. Univ. of Kar268
F.3d 930, 934 (10th Cir. 2002) (holding that the removal of an employee from a dissertation
committee was not an adverse action because the renpeasl ‘a normal incident of [the
plaintiff's] denial of tenure.”).Further,due to the transfévls. Chavez wasequired to lem
HES’sproceduresind policies She did not know how to clock in and etiHES butmanaged
to do so with the help of the front desk employee. HowelerDistrictaccused Ms. Chavez of
failing to properly clock in or out on her very first day of work at HES, and it decided to
terminate her employment. Thtlee involuntary transfawvasthe first stegoward Ms. Chavez’s
resigning from her job. Consequently, the transfer constigusggnificant change in
employment statiand is sufficient to dissuade a reasonable person fromnyiag
discriminationaction. Thereforg the allegations in the Complaint support the inference that the
involuntary transfer constitutes an adverse employment action.

ii. Constructive Discharge
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Constructive discharge constitutes an adverse employment aSgenf-ischer v.
Forestwood Co., Ing525 F.3d 972, 979 (10th Cir. 2008)A tonstructive discharge occyr
when an employer, through unlawful acts, makes working conditions so intelémabk
reasonable person in the employee's position would feel forced to rekigat’980. A plaintiff
is constructively discharged when “the employer by its discriminatory adibwoed the plaintiff
to choose between resignation or terminatidddll v. U.S. Dep’t of Labqr4d76 F.3d 847, 860
(10" Cir. 2007) see also Spulak v. K Mart Cor894 F.2d 1150, 1154 (10th Cir. 1990).

Here the District told Ms. Chavez that her employment was going to be terminated.
Thereforeshewas faced with the choice of resigning or waiting to be filede Spulak394
F.3d at 1154 (“A finding of constructive discharge is supported by evidence than anesnploy
has resigned, rather than waiting to be firedNgverthelesghe Districtargues that Ms. Chavez
was not faced with suahchoice because she could have challenged the alleged unjustified
termination usinghe District’s establishegrievance procedures. ECF No. 18 at 14-15.
However,even if Ms. Chavez could have challengjeel termination aftethefact, she still
would have faced the choice of either resigning or waiting to be fired. Fuhtberases the
District relies on for the proposition thatvoluntary resignation, even if prompted by the
employer’s actions or a choice between “unpleasant alternatives,” cannotutercstitstructive
discharge arise in the context of proceddted process.See Hargray v. Hallandal&7 F.3d
1560, 1568 (10th Cir. 19953ge also Parker v. Board of Reger®81 F.2d 1159, 1162—-63 (10th
Cir. 1992). In theADEA context the Tenth Circuit has found constructive discharge when an
employee “was given an ultimatum either to retire or be firagéSpulak, 894 F.2d at 1154,

or “reasonably believed she was at risk of losing her jaeé Acey v. Am. Sheep Insutry Ass’n.,
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981 F.2d 1569, 1574 (10th Cir. 1992). Consequently, the allegations in the Complaint support
the inference that Ms. Chavez was constructively discharged, which casstituadverse
employment action.

Thus,for the foreging reasons, the Coustll not dismissMs. Chavez'’s retaliation
claims

V. ORDER

For the reasns discussed above, defendant’s MotmDismiss, ECHNo. 18,is
DENIED.
DATED this 31% day ofMarch, 2016.

BY THE COURT:

(A

R. Brooke Jackson
United States District Judge
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