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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 15¢v-00564RBJ
CHARLES SCHENDZIELOS,
Plaintiff,
V.
IRVIN BORENSTEIN;
LESLI ANN FREIBERG; and
BORENSTEIN & ASSOCIATES, LLC, a Coloradimnited liability corporation

Defendant.

ORDER

This matter is before the Court on plaintiff's partial motion for summary judgmert [E
No. 35] and defendants’ motion for summary judgment [ECF No. 36]. For the reasons stated
below, both motions are denied.

FACTS

The following facts are undisputed except where otherwise noted. This casesaol
alleged violation of the Fair Debt Collection Practices AQCPA). ECF M. 35at6. The
plaintiff, Charles Schendzielos, is a deEt of Denver, CO. ECF No. 36 at { 1. Borenstein &
Associates, LLC (BAA)s a law firm in Centennial, COECF No. 9 at { 5It was formerly

known as Silverman & BorensteiRLLLC. Id. At the time of filing, defendant IrviBorenstén
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was a managing member at BAA, and defendarli kg8 Freiberg was an associati¢orney at
BAA. Id. at T 13.

This case began becausehendzielos owed $6,854.68 to Barclays Bank Delaware for an
unpaid credit card debt. ECF No. 3%t 1 The banlkired BAA (then operating as Silverman
& BorensteinPLLC) to collect the debt. ECF No. 35 at 2. BAA began legal proceedings
against Schendzielos in Denver County Couldt. Schendzielos answered the complaint, and
the case was set for trial.Id. at 3 Before trial, the parties settled the case and entered into a
stipulation(the Stipulation) Id. at { 3. TheStipulation was filed on March 28, 20138d.

Under the terms of the tulation, Schendzielos agreed to pay the bank $4,500 in
installmentsand to dismiss his counterclaim with prejudice. ECF No. 8612 If Schendzielos
failed to make @aimely payment, the bank could seek judgment forftileamount of the claim
less any payments made plus interédtat 2. The Sipulation alsgorovided that the bank must
providein writing anotice of a right to cure ten days before seeking full judgmeint.

After Schendzielos allegedly failed to make a timely payment, BAA filed “advdtor
Entry Of Default Judgment On Broken Stipulation” (the Motion) in Denver County Court on
September 19, 2014. ECF Nos.&9(4; 353 at 1. TheMotion claimed thatlefendants were
entitled todefaultjudgment. ECF No. 35 at § 4. Schendziglibsges that BAA’s motion
misrepresented the legal status of his détht.He lists four false r@resentations contained in
the Motion: (1) it indicated thaSchendzielos had not made a timely answer to the complaint; (2)
the Motion did not mention that the bank had failed to give notice of the alleged default as

required by the stipulation; (3) the Motion did maknowledge thabchendzielos hashadea



timely cure payment for the alleged default; and (4 Mio¢ion “falsely conveyed” that
Schendzielos was in default with the Denver County Cdadrt.

After theMotion was filed, Schendzielos’ counsel of recbianiel Schendzielos,
contacted Freiberg at BAADaniel Schendzielos Affid. ECF No. 35-1 at § 5. According to
plaintiff, Freiberg acknowledged that the bank had failed to comply withttpel&ion by not
sending notice t&chendzielosld. Plaintiff alleges that neithdtreiberg nor anyone else at
BAA took action to correct thialse information irthe Motion. ECF No. 34t 6. Based on
the representations in the Motion, and without awaiting a response from Schendzielosttthe ¢
entered judgment on September 23, 2004.ECF No. 35-4 at 1. Schendzielos brought a
motion to vacate judgment on September 29, 2E@&- Nos. 35-4; 358 at 1 The parties
resolved their dispute without further court involvement. ECF No. 35-5. On January 26, 2015
BAA filed a motion to dismiss with prejudice that was granted by the state cogetguddw
days later.ECF No. 35-8 at 1Schendzielos claims that he incurred $1,269.50 in attorney’s fees
and costs “directly related to setting aside the judgment[.]” ECF No. 35 at { 7.

Plaintiff filed this action on March 19, 20Hllegingthat the statements in the Motion
violated the Fair Debt Collection Practices Act (FDCPA). ECF No. 1. Defeadiled a

motion to dismis®n April 14, 2015 [ECF No. 11], which | denied on October 14, Z0E&F

! Plaintiff's father Daniel Schendzielssrved as counsel fptaintiff during thestate court case. ECF
Nos. 36 at 1 9; 33-at § 1 After the Denver County Court entered judgment, another attdviagyyC.
Johnson, began to represent plaintECF 351 at 6.

% In this Court’s oder denying the present defendamtsition to dismiss, the Court also considered a
motion to dismiss from original defendant David Silverman [ECF No. 12]. r8ile had predusly
been a member of Silverman & Borenstein, PLLC before it became BAA. Findingdhmiff had not
alleged that Silverman had any personal involvement with the fifittgedViotion the Court granted
Silverman’s motion and dismissed him from the case. ECF No. 33 at 22.
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No. 33. Plaintiff and defendants subsequetiltygl their respective motions for summary
judgment on October 30, 2015. ECF Nos. 35, 36.
DISCUSSION
l. Standard of Review

The Court may grant summary judgment if “there is no genuine dispute asrtatamal
fact and the movant is entitled to judgment as a matter of |&ed. R. Civ. P. 56(a)The
moving party has the burden to show that there is an absence of evidence to support the
nonmoving party’s caseCelotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). The nonmoving
party must “designate specific facts showing that there is a genuine issug fold. at 324. A
fact is material “if under the substantive law it is essential to the proper dispasitioe claim.”
Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiAgderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986)A material fact is genuine if “the evidence is such that a
reasonable jury could return a verdict for the nonmoving padyderson, 477 U.S. at 248.
The Court will examine the factual record and make reasonable inferences thendfre light
most favorable to the nonmoving partgoncrete Works of Colorado, Inc. v. City & Cnty. of
Denver, 36 F.3d 1513, 1517 (10th Cir. 1994). The moving party faces the initial burden of
demonstrating the absence of genuine issues of materialdaotex, 477 U.S.at 323 (1986).
The nonmovingartythen must “go beyond the pleadingsid designate evidence of specific
facts showing that there is a genuine issue for ttdlat 324.

Il. Fair Debt Collection Practices Act
Congress enacted tROCPAIn 1977“to eliminate abusive debt collection practices by

debt collectors.” 15 U.S.C. § 1692. The FDCPA regulates interactions between consumer



debtors and “debt collectorsJohnson v. Riddle, 305 F.3d 1107, 1117 (10th Cir. 2002).
Therefore, a defendant can be held liable only if she is a debt collector witihne#meng of the
FDCPA2 Jamesv. Wadas, 724 F.3d 1312, 1315-16 (10th Cir. 2013he FDCPA contains a
number of broad prohibitions: for example, the act proscribessraemt or abuse; false or
misleading representations; and numerous delineated “unfair practices” tharicglection of
debts. Johnson, 305 F.3d at 1117; 8§ 169Zd-Under the section covering civil liability, the
FDCPA allows a plaintiff to recover al and statutory damages. 8 1692k. The plaintiff need
not show any actual damage to bétld to damages up to $1,0@sts and attorney fees.
Id. Seealso Miranda v. Praxis Fin. Solutions, Inc., No. 13CV-0931WJM-MWJ, 2014 WL
5504745, at *2 (D. Colo. 2014).

At issue in this case is § 1692e, which prohibits a debt collector from using “any false,
deceptive, or misleading representation or means in connection with the collectiydeba.”
8§ 1692e. In addition to this general ban, § 16928 isyumber of actions that are per se
violations. As | discussed in this Court’s previous order [ECF No. 88lirts have disagreed
about whether 8§ 1692e covers a debt collector's representations to a state cauidgadge
Hemmingsen v. Messerli & Kramer, PA, 674 F.3d 814, 818 (8th Cir. 2012) (“[T]he circuit courts
have struggled to define the extent to which a debt collection lawyer's rgpteses . . . in

court filings during the course of debt collection litigation can violate 88 1692dAs the

%The term ‘debt collector’ means any person who uses any instrumentalitgrstate commerce or the
mails in any business the principal purpose of which is the collectianyafebts, or who regularly
collects or attempts toollect, directly or indirectly, debts owed or due or asserted to be owed or due
another . . . the term includes any creditor who, in the process of collbiiogn debts, uses any name
other than his own which would indicate that a third person ieatolly or attempting to collect such
debts.” § 1692a.



Tenth Circuit has not considered this issue, | found that 8§ 1692e does apply to alleged
misrepresentations made to a court during a debt-collection proceeding. ECF No. 33.
Many circuit courtemploy the “least sophisticated consumer” test when analyzing
whether a particular representation alse, unfair, misleading, or deceptivBee Clomon v.
Jackson, 988 F.2d 1314, 1318 (2d Cir. 1993) (listing cas@%)e Tenth Circuit has not expressly
adopted this standard, but in an unpublished opinion, the circuit did apply “an objective standard,
measured by how the least sophisticated consumer would interpret the notiwedréoen the
debt collector.” Ferreev. Marianos, 129 F.3d 130, 1997 WL 687693, at * 1 (10th Cir. 1997)
(internal quotations and citations omitted). The least sophisticated consumerdsisiatia
objective approach to ensutbat the FDCPA protects all consumers, the gullible as well as the
shrewd.” Hartman, 569 F.3d at 61%internal quotations and citations omittedhe least
sophisticated consumer is not considered a “dimwit,” but is perceived as “unidfaraiee, and
trusting.” Miranda, 2014 WL 5504745, at *2 (internal citations omitted). This individual does
not have “the astuteness of a Philadelphia lawyer or even the sophisticatioaarige,
everyday, common consumerFerree, 1997 WL 687693, at * 1The least sophisticated
consumer standard reflects the notion that the FDCPA is a remedial statuted mbenitier
broad protections to consumeisikkel v. Wakefield & Associates, Inc., No. 10CV-02411PAB-
CBS, 2012 WL 5571058, at *10 (D. Colo. Nov. 15, 2012) (internal quotations and citations
omitted). However, courts have also maintained “the concept of reasonableness without
extending FDCPA protection to bizarre or idiosyncratic interpretations lefctioh notices and
other practices."Sowers v. Wakefield & Associates, No. 09-CV-02873BNB-MEH, 2010 WL

3872901, at *4-5 (D. Colo. Sept. 29, 2010) (ingdmuotations and citations omitted).



Additionally, in applying the least sophisticated consumer standard, courts $@ave al
requireda partcular statement to be materi&@ee, e.g., Miranda, 2014 WL 5504745, at *2
(holdingthat a false statement mustrhaterial and that the indication that a debt will remain on
a credit report indefinitely satisfies the materiality requiren€ipf\] false statement is material
if it would impactthe leassophisticatedonsumer'slecisionswith respect to a debt.Hudspeth
v. Capital Management Services, L.P., 2013 WL 674019, at *4 (D. Colo. 2013\aterialityis
typically a determination of fact for the jurjucero v. Bureau of Collection Recovery, Inc., No.
CIV 09-0532 JB/WDS, 2012 WL 681797, at *12-13 (D.N.M. Feb. 28, 2012).

II. Requests for Admission

In his motion for summary judgment, plaintiff argues that defendants did not submit a
timely response to plaintiff's requests for admissions (RFA), so thosersnstiteuld be deemed
admitted under Rule 36(a). ECF No. 35 at Rulé 36(a) provides that ‘[a] party may serve
upon any other party a written request for the admissiottieofruth of certain matters Raiser
v. Utah County, 409 F.3d 1243, 1246 (10th Cir. 20@guoting F.R. Civ. P. 36(a)). “If the
receiving party fails to respond to the request within 30 days, or within such otheastiime
court may allow, the madt is deemed admittedId. If a matter is admitted, it “is conclusively
established unless the court on motion permits withdrawal or amendment of thei@aimized.
R. Civ. P. 36(b). A partgan move for relief from thdeemedadmissions by filingx Rule 36(b)
motion requestinghe court to permiamendment or withdrawal. Alternatively, the Tenth
Circuit has held “that eesponse to a motion for summary judgment arguing in part that the
opposing party should not be held to its admissions can constitute a Rule 36(b) motion to

withdraw those admissiorisBergemann v. United Sates, 820 F.2d 1117, 1120-21 (10th Cir.



1987). The court may exercise its discretion to permit withdrawal or amendment “whire [1
presentation of the merits of the action will be subserved thereby and [2] the parbptained
the admission fails to satisfy the court that withdrawal or amendment will prejudiqgeathain
maintaining the action or defense on the meriaiser, 409 F.3d at 124@nternal citations
omitted).

Here, plaintiff servedhis discovey requests, including five RFAs, by hand on August 28,
2015. ECF No. 35-6Plaintiff argues that responses were 8Qalays later on September 28.
ECF No. 35 at 2. Defendants did respond to the RFAs, but they did so one day late on
September 29. ECF No. 39 at 3. Defendants admit that they were confused about when their
respomses were dubecause they forgot that plaintiff had served the RFAs by haind.
Consequently, defendartislievedthey had until September 30 to respond. In their
response, defendants admit some of the matters and deny others. ECHNb335-1n
addition to the September 29 response to the RFAs, defehatantsled aresponseo plaintiff's
motion for simmaryjudgment [ECF No. 35], which addresgégintiff's claim that theRFAs
should be deemed admitted due to an untimely fillBGF No. 36.

| find that the oneday celay is not controlling, andefendantsSeptember 28espoise
should be considered timelylternatively, even il were to find that the matters were deemed
admitted, defendants have made a convincing case for the withdrawal of thosg@uhni
Following the guidance froBergemann, the response Schendzielos’ partial motion for
summary judgmerttould constitute mdion to withdraw the admissiong.hepolicies

underlyingthe twopart test from Rule 36(b) support the Court’s decision.



First, permittingdefendants’ response to be considered timely or ordering the withdrawal
of any deemed admissions would “subserve the presentation of the mérésasé. This first
Rule 36(b) factor “emphasizes timportance of having the action resolved on the merits, and is
satisfied when upholding the admissions would practically eliminate any pitesewotfahe
merits of the case.Raiser, 409 F.3d at 124@nternal quotationand citation omitted)Here, a
number of admissions in questiare thecentral elements of a claim unded692e, which
Schendzielos has the burden of proving at trial. For example, plaintiff's “Requdstrhission
No. 4” states that “the motion falsely represented the legal sthtine debt[.]” ECF No. 3% at
3. Defendants denthis matter in their respons&CF No. 35-7 at 6. The issue of whether the
Motion containgmisrepresentations the core dispute in this case. Thosrmittingdefendants’
response to be consideraaiely (or alternatively allowing the deemed admissions to be
withdrawn) wouldensure that this capeoceed®n the meritsather than be decided on the basis
of a oneday delay.

Second Schendzielos has not established hovatteeptance of defendants’ September
29 response or the withdrawal of tiheemedadmissions would prejudice him. “Mere
inconvenience does not constitute prejudice for this purpdzaser, 409 F.3dat 1246. “The
prejudice contemplated by Rule 36(b) is not simply that the party who obtained tissiadm
now has to convince the jury of its truth. Something more is requigstgemann, 820 F.2d at
1121. “The prejudice contemplated by Rule 36(b) relates to the difficulty a party may face in
proving its caseg.g., caused by the unavailability of key witnesses, because of the sudden need
to obtain evidence with respect to the questions previously deemed adnmiRéesty”, 409 F.3d

at 1246 (quotigHadley v. United Sates, 45 F.3d 1345, 134@th Cir. 1999). Specifically,



“[p]reparing a summary judgment motion in reliance upon an erroneous admissiarotloes
constitute prejudice.Kirtley v. Sovereign Life Ins. Co. (Inre Durability Inc.), 212 F.3d 551,
556 (10h Cir. 2000) (internal quotatioramitted).

Schendzielos argues that he “would be significantly prejudiced by graritiegief from
admissions[.]” ECF No. 35 at 2. In particular, plaintiff is concerned about how heasan pr
whetherdefendants are debt collectors unstatute.d. at 2-3. Plaintiff attests that defendants
have not produced documents “relating to the extent to which they are ‘debt collgctoGif
No. 35 at 2-3. In their September 29 response, defendantdlyadraitted and partially denied
plaintiff's RFA that they qualify as debt collectorECF No. 357 at 3-4. Defendants also
objected tlaintiff’'s corresponding request for production that would require defendants to
“produce copies of each and every Complaint, with identifying court and case number
information . . . for the years 2012, 2013, and 2014.” ECF Nos. 35-6 at 4; 35-7 at 7. Defendants
argue that this request is “unduly burdensome.” ECF No. 35-7 at 7.

Plaintiff's allegationsare insufficient to establish prejudice. Schendzielos notes that he
“has elected to proceed upon the [a]Jdmissions.” ECF No. 35 at 3. Plaintiff opts to rely on a
highly technical and arguably nitpicky application of Rule 36(djerathan to earnestly prepare
to litigate the merits of his case. The ramifications of such a choice do notutertsie type of
prejudice ontemplated by Rule 36(b). It is worth noting that plaintiff served the RFAs on
defendants just over a month tef the discovery cudff date of October 2, 2015. This left only
a matter of days to complete discovery following the expiration of the 30-tapw for
defendants to file their response. As the admissions in question go to the centnatisedd e

claim, this isnot the type of situation where a plaintiff could be surpriseditisenly encounter

10



significant difficulty in proving his case at triaPlaintiff could havepursuedlternative methods
for securinghis evidenceasmuch of the information about defendants’ involvement in debt
collection proceedings is publicly available. Schendzialsshad the option of moving to
reopen discovery oregkingthe involvement of the Court in resolving these discovery disputes.
My practice standards cleaidygldress this Court’s willingness to help parties resolve discovery
disputes, but the plaintiff has not pursuedamsgistancel find that any inconveniem® that
plaintiff may sufferdoes not amount to prejudice.

For the reasosmdiscussed above, defendants’ September 29 response to thesRFAs
considered timely

V. Defendants’ Motion for Summary Judgment

Defendants move for summary judgment on the theory that the representations in the
Motion are “either true or even if technically inaccurate,reot materially misleading.” ECF
No. 36 at 2. Therefore, defendants argue that “there is no genuine dispute as to aalfatater
and BAA is entitled to judgment as a matter of lawd” Defendants attest that Schendzielos has
not carried his burden in presenting evidence sufficient to permit a “rati@radftfact” to find
for him. Id. at 6. In contrastSchendzielos alleges that thetibn did make false
representations about the status of his debt and about his position with the Denver County Court
ECF No. 35t 14.

Defendants claim thatvo of the representatiod issue—that plaintiffdid not make a
timely cure payment and that he was in default because he missed payaretrise ECF No.
36 at 7. Defendants natieat plaintiff admitghat hemissed paymentdd. at 8. Therefore,

defendants conterttiat they are entitled to summary disposition regarding those two statements.
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ECF No. 36 at 8 Defendants acknowledge that the remaining two reptagsens—that plaintiff
failed to timely answer the complaint and that BAA did not give natfadefault—are
technically false but do not amount toteraally misleading statementsd.

To survive summary judgment, plaintiff muestablish that there &sgenuine dispute as
to whether the representations in the Motionld misleadheleast sophisticated consumex.
statement that is technically false is not a violabb8 1692e if the least sophisticated consumer
would not find it confusing or deceptiv&ee Lox v. CDA, Ltd., 689 F.3d 818, 824 (7th Cir.
2012). Thetype of evidence required to show a genuine dispute depends on the n#tare of
communication in question. Other circuit courts have determined tnatatemehnis not
misleading or confusing on its face, then the plaintiff must subminsidrevidence to show
how the least sophisticated consumer mighnised Id. at 822 (examining whether statement
to debto was misleading on its face). Such extrinsic evidence often tiagdsrm of consumer
surveys or expert testimonyd. However, as here, if a plaintiff has not offered any extrinsic
evidence of how the representations would mislead the least sophisticated corlsumer, t
statements mushenbe deceptive on their fac®uring discovery, Schendzielos elected not to
obtain surveysgxpert testimonyor other extrinsic evidenas how the statements might impact
the average debtor. Rathee dolelyrelies on théanguage of th#otion itself and his own
accounts of what occurred.hereforea reasonable jury must be able to find that the
representations are deceptive on their faiteout the aid of extrinsic evidence.

Finally, the representations mus¢ materiin that they could influencthe average
consumer’s decision making regarding tlebt proceedingA court must remember the purpose

of the FDCPA vinen considering materiality because the statute @rfrovide information
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that helps consumers to choose intelligently, and by definmmaterial information neither
contributes to that objective (if the statement is correct) nor undermines it (idtement is
incorrect).” Hudspeth v. Capital Management Services, L.P., 2013 WL 674019, at *4 (D. Colo.
2013)(internal citation omitted). While materiality is generally an issue for the fimidkict,
“courts have increasingly treated as questions of law, various judgmentshabaatytin which
the least sophisticated consumer would interpret particular debt collection tldinesro, No.

CIV 09-0532 JB/WDS, 2012 WL 681797, at *1Bor example, if a consumenly presents the
text of the communication and has “no other evidence to offer, and then if there was nothing
deceptiveseeming about the communicatito even the leastophisticated consumer, the court
would have to dismiss the casdd. at *12-13(internal quotations and citations omitted).

StatemeniNo. 1: The Motion stated that plaintiff did not file an answer to the complaint.

The Motion states “[Schendzielos] has failed to answer the Complaint or othBlsvise
responsive pleading within the time allowed bye Colorado Rules of Civil Procedur&CF
No. 11-1 at § 4. This plainly false. Plaintiff filed a timelyanswerand counterclainon June 7,
2012. ECF No. 35-4 at IDefendand admit the falsity of this statement, but they claim that it is
still not a violation of § 1692e becauthe statement is immaterial. ECF No. 36 afS.
mentioned above, the technical falf a statement is not dispositive because a false statement
must also bél) misleading to théeast sophisticated consumer and (2) material.

| find thatthis statement coulde facially deceptive when viewed from the perspective of
the average debtott is important to remember the context in which the representatien
made. A court proceeding is a very confusing and intimidating process for most inds/atugh

certainly for the least sophisticated debtbere theaveragedebtormight secondguesswvhether

13



he had actually filed his answer to the complantie might worry that his filing contained a
fatal substantive or procedural flaw such that neither defendants nor thgamwlittanyheed.
The average debtor could readttstatement in the Motion and belidhiatthe court never
considered his account of the facts &ghlissues Therefore,the Court finds that a reasonable
jury could determine this statement tofaeially deceptive to the least sophisticateshsumer.

The statement must also be mater@éfendants argue that the representation is
immaterial as there was no deception thegi plaintiff or to the judge. ECF No. 36 at 10.
However, the materiality inquiry is not whether the stateraebfectvely misled the plaintiff or
the judge, but whether that representation would cause the least sophisticatececemsum
change his behavior regarding the debt collection proceeding. thAihthe statement is
material. After reading the Mtion’s averment that no answer had been filed, the average debtor
could be fooled into thinking that he had no avenues to relief, and he might abandon any further
action. This statement could have an impact on the least sophisticated consutitgrie abi
intelligently choose his course of actiohnote that the Motion’s statement misrepresents the
procedural history of the case, and the FDCPA aims to protect debtors fromgbaiieunsie
related to debt collectors’ misreprasation offact and legal statusFindingthat a reasonable
jury could find that this statemenbald mislead the average consumer in a material way,
summary disposition dhis issuds inappropriate.

Statementdos. 2—4: the Motion’s treatment of the notice requirements, timely cureedmalt

Plaintiff claims that defendants made three additional falseseptations in the Motion:
(1) the Motion did not mention that the bank had failed to give notice of thgedlgefault as

required by the tHulation; (2) defendants did not mewni that plaintiff submitted timely cure
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payments; and (3) the Motion falsely statledt plaintiff was in default ECF Nos. 35 at | 4.
The Court willconsider thee three representations togethecause they alelateto the
Motion’s argument thatlaintiff was in default and thalefendants were entitled to default
judgment.

Under the terms of the Stipulation, jplagff was to make gayment on the 2’8day of
each month. ECF No. 36-1 at Rlaintiff could default if his monthly payments werat4 more
than three times in a calendar yead. at 2. However, theStipulation states that defendants
cannot declare a default without complying with “all notice requiremeits. Defendants must
sendSchendzielos “a X@ay notice of right to curetter to [hig last known address — with a 10
days right to cure after receiptld. At the bottomof the Stipulation, there is an addendum that
states that[a]ny notice required by thtipulation shall be mailed to [Charles Schendziedss]
stated above and to thaw Office of Schendzielos & Associatéd C at: 8547 Easfrapahoe
Road, Greenwood Village, CO 80112d. If Schendzielos fails to “timely cure the default,” the
Stipulation provides that defendants “shall be entitled to judgment from the Couuit[.

It is undisputed that plaintiff faittto make a number of payments. ECF No. 36 at § 12.
Plaintiff did not tender payment on December 28, 2013 or January 28 ZBC#. No. 36 at 8.
In response, efendantsnailedtwo notices of late payment taabiel Schendzielodaw office.
ECF No. 36 at 3.The first noticevasdatedJanuary 8, 2014. ECF No. 36-3. The second notice
wassenton January 30, 2014. ECF No. 36 af8aintiff contends that he never personally
received notice of defaudit his“last known address” of 909 Logan Street 7G, Denver, CO

80203. ECF Nos. 38 at 5-6; 35-4 atRegardless, he claims that he “personally caused a

*In fact, the payment records shtivat Schendzielos did not make any payments between February 19,
2013 and January 21, 2014. ECF No. 36-6.
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$100.00 payment to be tendered to cure the referenced default . . . within 10 days of the receipt
of said letter.® ECF No. 35-4 at 5Plaintiff did tender two payments shortly after atsorney

received thenotices: he paid $100 on January 21 and $100 on February 18. ECF No. 36-6.

After his payment on February 18, plaintiff made no payments until after therMeés filed

on September 14, 2014. ECF No. 36 at 4. Plaintiff admits that, as of September 19, 2014, he
was behind on his payment schedule as he should have paid $2,850.00 by that date but had only
paid $1,200.00. ECF No. 3bat 3-4.

The fact that plaintiff missedseriesof payments despite the notice sent to his attorney
does not change the reality thlaé Motion might confuse the least sophisticated consumer, and
that the individual might suffer as a result. As discussed above, court procesdings
intimidating to the average individual. The inclusion of confusing or incompletedgadn a
court filing like the Motion could make the least sophisticated consumer feel ettegr fout of
his league and convince him to concede his case rather than to pursue othenlgigatiegies.

Additionally, | find that a reasonable jury could determine thaMbgon’s treatment of
plaintiff's status isdeceptive on its faceThe Motion does not address Btgpulation’s
particular requirementkat must be met before a debtor can be found in deféé.least
sophisticated consumer would recognize that he had not made any payments inrmooeittss
and that he was therefoa¢ risk of being in default. But the debtor would also have the
wherewithal to review the Stipulation’s language and understand that he could not beafound i

defadt without defendants’ complianceeith the noice and cure requements.Defendants had

® |t is unclear if Schendzielos’ payments on Januaryr@llFebruary 18 were timely.h& record does not
indicate wherhis attorney received the notigeso the Court cannot determine when the 10-day windows
to aure began. Additionally, the record does not indicate whether Schendzielos’ attexgynotifiedhis
clientof the notices.
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not sent a notice of default after the third missed payment, and no notice of defauktthad be
mailed to plaintiff's personal address. Furthermore, it is disputed wha#netiff made timely
cure paymenten January 21, 201ahd February 8, 2014. Therefore, the Motion’s treatment of
the matter ould be plainly confusing.

Finally, daintiff argues thathe misrepresentations in theoon werematerial “inthat
[they] caused the entry of a judgment which these Defendants were not entitled to seek” under
the terns of the Stipulation, and that th&grced Plaintiff to expend attorney fees to vacate it.”
ECF No. 38 at 91 agree. The Motion’srepresentationthat plaintiff was in default could
influence the last sophisticated consumer’s decision making regarding how toeprote
reasonablgury could determine that the Motionstatements and omissioregarding plaintiff’s
legal statusould impair theaveragalebtor’s ability tomake an intelligent decisiocabout how to
respond to the Motion.

| conclude that the proper course is to present all of these representatiamytora¢
finder of fact must weigh the inferendbsta reasonable, yet unsophisticated consumer would
draw from this set of facts. | cannot rule out the possibility that a reasqgugbleould find the
Motion's representations to be materially misleadwigen viewed from thperspective of the
leastsophsticated consumern sum, | find that there is a genuine dispute as to whether the
representations in the Motion coldd materially misleadingndsummary judgment is
thereforenot appropriate.

V. Plaintiff's Motion for Summary Judgment.
Plaintiff movesfor partial summary judgment as to actual damages and liability under 15

U.S.C. 8 1692k(1). He claims that defendants violated § 1692(e)(2)(a) by misrepgegentin
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legal status of the alleged debt to the Denver County Court. ECF No. 35 at 6. Hethb¢de
incurred $1,269.50 in attorney’s fees and costs because he needed to get the judgnmt set as
ECF No. 35 at 6. Plaintiff claims that only the issue of individual liability under § 1692§(2)(
should go to the juryld. For the reasons degslmed above, there are genuine issues of material
fact that prevent summary disposition of this matter.
ORDER
For the reasons described above, plaintiff's motion for summary judgment [ECF No. 35]

is DENIED, and defendants’ motion for summary judgment [ECF NoIiSBENIED.

DATED this 16th day ofFebruary 2016.

BY THE COURT:

Babspatorn

R. Brooke Jackson
United States District Judge
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