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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 15-cv-00679-M SK-KM T

OKLAHOMA POLICE PENSION & RETIREMENT SYSTEM, Individually and on
behalf of all otherssimilarly situated,

Plaintiff,
V.
BOULDER BRANDS, INC.,
STEPHEN B. HUGHES,
JAMESB. LEIGHTON, and
CHRISTINE SACCO,

Defendants.!

OPINION AND ORDER OVERRULING OBJECTIONS, ADOPTING
RECOMMENDATION, AND GRANTING MOTION TO DISMISS

THISMATTER comes before the Court pursuant to the Plaintiffs’ (“OPPRS”)
Objectiong# 59) to the Magistree Judge’s March 1, 2017 Recommendafh6) that the
Defendants’ Motion to Dismig@# 46) be granted.

FACTS

The Court summarizes the pertinent allegatiere and elaboratas necessary in its
discussion. Defendant Boulderd®ds, Inc. (“Bouldery’is a manufactureand distributor of
food products primarily sold at retail. Sin2@07, it has sold a variebf margarines, oils,
spreads, and related products under thestrasine of “Smart Balance.” Until 2011, Smart

Balance products were Boulder’s primary sowteevenue, account for 70% or more of its net

! The Court hasua sponte amended the caption of this case to properly reflect the identity

of the Plaintiff as a result of the CourMsarch 2, 2016 Opinion and Order Granting Motion to
Consolidate and Appoint Lead Plainii# 36).
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sales. In 2012, however, Boulder acquired séweher subsidiaries, aiuding entities that
produced various baked goods andeotproducts, many of which wepéched at the gluten-free
market, under trade names such as “Udiisl &VOL.” Those and similar products are
generally referred to as Boulder’s “Natural” uas opposed to the Smart Balance unit). Since
that time, products in the Natural unit hdaecome more prominent sources of Boulder’s
revenue, and Smart Balance sales droppedadot &% of Boulder’s overall revenues.

Plaintiff OPPRS, on behalf of a putativas$ of Boulder shareholders, alleges that
Boulder made numerous false statementsnaisttading omissions vém speaking about its
business from December 23, 2013 to October 22, 201lHe alleged false statements and
omissions can generally be grodpeto two categories. FirdDQPPRS alleges that Boulder
mislead investors during 2014 by promising to shqu sales in the high-margin Smart Balance
unit. OPPRS alleges that, in actuality, Bterlwas knowingly diverting promotional spending
and attention away from Smdalance products in favor oféHower-margin products in the
Natural unit, and focusing more on emerging prbamal channels like social media instead of
the traditional television andapon advertising that Boulder hateviously relied upon to reach
Smart Balance’s older customer demograph@BPRS alleges that the Boulder “effectively
abandoning Smart Balance” in 2014 was partly the caiuiBeulder falling fort of third-quarter
2014 revenue expectations, a fact that was revealed to the market on October 23, 2014, causing
Boulder’s stock price to drop by more than 25%.

The second category of false statemens®isewhat more diffuse, but centers around
Boulder’s efforts to incorporatthe acquisition of popular brands like Udi’'s and EVOL into its

existing business. Demand for these productsrapfig surged in 2014, such that Boulder’s

For ease of reference, the Court will usually refer to this time frame as “2014.”
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Range Street manufacturing facilities for themre forced to run above the maximum capacity
for extended periods of time. While thisght ordinarily be cause for celebration, OPPRS
alleges that this caused Boulder to mis-allodateesources, sudhat an uneven mix of
products were produced. The demands atpo®ed flaws in Boulder's Oneida Street
warehouse, which was ill-equipped to handléntibe increased demand for delivery of raw
materials to the manufacturing facilities and sk&rage and distributiaof finished products.
The net result of these difficulties was that Boulder sometimes failed to fully satisfy orders being
placed by its customers, a practice knowfsasrting.” Boulder has also experienced
unspecified difficulties with its @tomer service team in 2013 and was in the midst of attempting
to fix those problems when the manufaatgrand warehousing issues arose in 2014, which
OPPRS alleges further exacerbated the probléomulatively, these problems also affected
Boulder’s revenues in the thigiarter and contributed toghlisappointing third-quarter 2014
results. OPPRS alleges that Boulder failediszlose the varioudifficulties it was having,
including failing to disclose that its antiged warehouse and absence of a modern inventory
system. As a result, investors were misleaol atcepting Boulder’s rosy profit expectations and
promises during 2014 to focus its efforts onta@a projects and improvements that would
improve Boulder’s profit margins, projects thigdulder had declared were “low-hanging fruit”
that could be quickly accomplished.

Based on these allegation®2ERS asserts claims for: $@curities fraud under Section
10(b) of the Exchange Act, 15 U.S.C. § 78j; aiijdcontrol person liabilityagainst the individual
Defendants pursuant to Section(@0of the Exchange Act, 15 U.S.C. § 78t. The Court
ultimately consolidated severattions brought by Boulder shareholders into this case and

appointed OPPRS as the lead Plaintiff.



The Defendants movdéd 46) to dismiss OPPRS’ claimmirsuant to Fed. R. Civ. P.
12(b)(6). The Court referred that motion te agistrate Judge for a Recommendation. On
March 1, 2017, the Magistrate Judge recommei#&8@) that the Defendants’ motion be
granted. Specifically, the Magirate Judge found: (i) OPPR&Mended Complaint was an
improper “puzzle pleading” in violation of Fed. R. Civ. P. 9, althotinghMagistrate Judge
declined to recommend dismissal based simply @diéfect; (ii) that most of the statements by
Boulder alleged by OPPRS to be misleadiege forward-looking statements (although a
handful were mixed statementspgresent fact and future projectiofi)i) all of the statements in
guestion were accompanied by sufficient cautipisgatements, and thus non-actionable under
the PSLRA’s “safe harbor” provision, 15 U.S&78u-5; (iv) OPPR%iled to plead facts
showing that the person making any of the statésriamrew them to be false at the time they
were made; (v) Boulder’s statements regarding its focus on Smart Balance’s profitability were
“non-actionable puffery” and did not create anyydtdisclose additional information; (vi)
Boulder’s statements about its customer seruinprovements were accurate statements of
historical successes and tmen-actionable; (vi) OPPRS faddo plead facts supporting its
contentions that the IndividuBlefendants made false certifications under the Sarbanes-Oxley
Act; and (viii) OPPRS failed tadequately plead facts suptiog its contention that the
Defendants violated “ltem 303.17 C.F.R. § 229.303(a)(3)(ii).

OPPRS filed timely Objection# 59), arguing: (i) the Magistratéudge failed to account
for the handful of statements that she deteesh were not forwardboking, and that those
statements alone would be suffiot to support the securitiesddclaims; (ii) the Magistrate
Judge did not draw all reasonabiéerences in OPPRS’ favor when interpreting the significance

of post-October 22, 2014 statements, as statements (when supported by favorable



inferences) would demonstrate the falsity andl@aiding nature of Boulder’s statements during
2014; (iii) Boulder’s statement®oncerning its margin-improvemepitojects were not protected
forward-looking because they omitted non-favégabformation known to Boulder, namely the
warehousing and production difficuléi¢hat were occurring; (ithe Magistrate Judge erred in
finding that Boulder’s “boilerplie” cautionary disclaimers wesaifficient to bring Boulder
within the “safe harbdrmprovision; and (v) te statements concerning Smart Balance were
materially misleading.
ANALYSIS

A. Standard of review

The Court reviews the objectealftortions of the Recommendatidanovo. Fed. R.
Civ. P. 72(b).

OPPRS has not disagreed with the gersteaddards the MagisteaJudge applied, and
the Court adopts them here. Under Fed. R. Bi 12(b)(6), the Court must accept all well-
pleaded allegations in the Amended Complairttas and view those allegations in the light
most favorable to the nonmoving partgtidhamv. Peace Officer Standards & Training, 265
F.3d 1144, 1149 (10th Cir. 2001) (quotiagiton v. Utah Sate Sch. for the Deaf & Blind, 173
F.3d 1226, 1236 (10th Cir. 1999)). The Court mustt ite consideration to the four corners of
the Amended Complaint, any documents atta¢cherkto, and any external documents that are
referenced in the Amended Complaintiavhose accuracy is not in dispuBxendine v. Kaplan,
241 F.3d 1272, 1275 (10th Cir. 200J3robsen v. Deseret Book Co., 287 F.3d 936, 941 (10th
Cir. 2002);Dean Witter Reynolds, Inc. v. Howsam, 261 F.3d 956, 961 (10th Cir. 2001). A claim
is subject to dismissal if it fails to state a cldonrelief that is “plausible on its face,” but the

Court must discard allegationsattare merely legal conclusioos“threadbare recitals of the



elements of a cause of action, suppoiy mere conclusory statementshceroft v. Igbal, 556
U.S. 662, 678-79 (2009).

Because OPPRS asserts claims of fraljest to the Privat8ecurities Litigation
Reform Act (“PSLRA"), it bears an especiallyawy pleading burden. hust satisfy Fed. R.
Civ. P. 9(b)’s requirement that aatf fraud must be pled with geularity. Moreover, it must
satisfy the pleading requirememtsthe PSLRA, which require it 1¢i) specify each statement
alleged to have been misleading; (ii) expldie reasons why the statement is misleading; and
(iin) if the allegation is made upon information doelief, state the factuélsis for that belief.
15 U.S.C. § 78u-4(b)(1)n re Gold Resource Corporation Securities Litig., 776 F.3d 1103,
1108-09 (18 Cir. 2015). Allegations afcienter are subject to everore requirements: OPPRS
cannot allege scienter generaliynd must state particular fagfiving rise to a strong inference
of scienter with respect to each act or sson, taking into account plausible, non-culpable
alternative explanations for a defendant’s conduct along with irdesahat favor the plaintiff.
Id. at 1109; 15 U.S.C. § 78u-4(b)(2).

B. Merits

To state a claim for securities fraud, OFPRust show: (i) that a defendant made a
representation of fact that was untrue or miskegdor failed to state additional material facts
that were necessary to make a statement bgefemdant not misleadingi) the statement or
omission was made in conjunction with the sa#leecurities; (iii) tie defendant acted with
scienter, meaning the intent to defraud or wétbkelessness; (iv)ahOPPRS relied upon the
misleading statements, and (v) that it suffered damages as a Aglauits v. Kinder-Morgan,

Inc., 340 F.3d 1083, 1095 (Cir. 2003).



Before proceeding to OPPRS’ specifig@ments, this Court pauses to echo — and
perhaps amplify — the Magistrate Judgergling that OPPRS’ pleats are needlessly
voluminous. To be sure, Rule 9(b) and the PSidrBject securities frayalaintiffs to exacting
pleading requirements. At the same time, FedCiR.P. 8 requires that a complaint be a “short
and plain statement” whose assertiars “simple, concise, and directArena Land & Inv. Co.

v. Petty, 906 F.Supp. 1470, 1476 & n. 5 (D.Ut. 1994).

The Amended Complaint runs afoul of Rule 8 in several respAtt89 substantive
pages and 178 paragraphs iié@ations, it is a hefty documeintand of itself. But large
amounts of that heft are unnecessary summandsecapitulation, boilerplate, and simply
excess verbiage. The first 13 paragraphs, aceayfdr nearly 5 pages of text, is a “Summary
of the Action” that is repetitir of more detailed allegatioasid would be rendered entirely
unnecessary by more concise and focuseddahg. Paragraphs 23-30, amounting to an
additional 3 pages, are purely bogkte allegations thdhe individual defendas, as officers of
Boulder, “were privy to confiential and proprietary information,” “had access to non-public

information,” “are liable as déct participants,” and dozewf other purely conclusory
assertions. The same is true of paragraphsl®49more than 5 pages of boilerplate regarding
presumptions of reliance, the inapplicabilitysafe harbor protection, and class action
allegations), and the statements of the clainsages of purely bi@rplate recitation of
elements).

The operative allegations are also preskitea confusing and indirect manner, as
OPPRS recites the pertinent factual eventssmaaghtforward (if somewdt wordy) manner, but

does not interleave the pertinent false statements or omissions at the pertinent points in the

chronology. Instead, it saves those statementsdeparate section thabrsists of a seemingly



endless list of quoted pressaases, conference call transcrig3;K filings, and various other
materials. OPPRS sets forward portions oféhssotations in boldface texiut it is not at all
clear whether the bolded statertseare those that OPPRS alleges are specifically fraudulent or
misleading, or whether the bold tegtsimply highlighting stateemts that are significant to
OPPRS’ general themes (andhé latter, how the Courheuld distinguistihe actionable
statements from those that are highlighted only for effecthe sequential presentation of all
pertinent events, followed byl @hallenged statements, not pmhuddles the chronology and
makes for more difficult reading,also introduces additional reg®n, as OPPRS is forced to
periodically break from its endis parade of quotes to sum ugergng back to the historical
recitation to explain the signdance of the quoted materiéee e.g. 1 88, 103. 118. These
summaries would be unnecessary if the atiega regarding the false statements were
meaningfully incorporated intile historical recitation itself.

These and other defects combine to peedai document that unambiguously violates
Rule 8, yet does little to advea the purposes of Rule 9 or the IR3L Boilerplate recitations or
cumulative quotations do not substitute for clear, precise pleading of key statements and the facts
that illustrate how those statements are misteadThis Court is not as sanguine as the
Magistrate Judge that these elgdf should be overlooked, simfigcause the Court is able to
“tease out the most relevant statements” (muchtkegst is only able to do so thanks to
“guidance from the Plaintiff”). OPPRS’ counselve previously touted their experience in
complex securities litigation artbeir “reputation for excellenceDocket # 29 at 6-7. Thus, it

should not take heroic efforts by the reademniderstand the key fal components of the

3 OPPRS'’ briefing invokes fewer than a dozeacsHjic statements by Boulder, rather than

each and every of the 100+ statements renderealdntext in the Amended Complaint. At best,
then, OPPRS’ pleading is needlessly cumulativiésinecitation of actionable statements.
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plaintiff's claims, or to sort the meaningfallegations from pages upon pages of chaff.
Accordingly, this Court wouldlismiss the Amended Complasua sponte for failure to comply
with Rule 8, even if, as discussed below, auhd not dismiss it on substantive grounds as well.

1. Allegations relating to Smart Balance unit

The Court turns first to thesallegations that Boulder m@ misleading statements or
omissions regarding its promotional efforts ohddéof the Smart Balance unit. In general,
OPPRS alleges that Boulder misleadinglyrokadl it “was committed to maintaining strong
profitability” in the Smart Balance unit, when,ni@ality, it was “dramatically removing critical
support” from the product line.

In a conference call in February 2014uRler addressed its “strategy” for Smart
Balance, stating that “we’ll focus on stabitigi our spreads business while maintaining strong
profitability in that segment.” Asked to elalate on that point, Bouldexplained “we’re going
to be moving Smart Balance from what | woaddl [a] conventional marketing model, which is
10%, 12% of net revenue kind of spending withssnaV advertising . . . to really the Udi’s
marketing model, which in more in the 5%6% range.” In other words, Boulder informed
investors that it would be decreasing its prtomal spending on Smart Balance, albeit focusing
more on different promotional channels. OPPRS states that “an aalysssed concern over .
. . whether that would accelerdbe decline of the brand” am®bulder responded again that its
goal was “to maintain the profitability” of Smart Balance, and that “if we can find a way to
effectively change the trend lineg’ll do that.” It continued,we don’t think we're putting the

trend line at risk with thishange in marketing strategy,because, in its experience with using

4 The Amended Complaint does not hint abivtine “trend line” was. Given that Smart

Balance sales had been shrinking in significasicee 2011, that analysigere describing “the
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the same strategy for the Udi’s line, such a tactic “[is] lower dollars [but] extraordinarily
effective in building that brand.” Later, ixglained again that “whate’re seeing in terms of
trends, we don’t think vast marketing is then@a spend our dollars anymore” with regard to
Smart Balance, noting thathad already begun throttling back its promotional spending and
“really haven't seen any changetrend” with regard to sadeas a result. OPPRS points to
various other statements by Boulder overahsuing months that repeated Boulder’s
commitment to maintaining Smart Balance’s “profitabiligyid importance.

The key October 22, 2014 announcement iofltQuarter expectations — which OPPRS
characterizes as “the truth cang] out” — revealed that, amonghet things, “net sales of Smart
Balance continued to decline more than thegary,” and that Bouldevould react by shifting
focus to its better performing EafBalance spreads. OPPRS alleges that the clearest indicia that
Boulder’s statements about Smart Balanc20h4 were false was a November 2015 statement
by Robert Gamgort, CEO of an entity that hackrgly acquired Boulder. Mr. Gamgort stated
that “a lot of support has been pulled from [8raart Balance] brand” over an unspecified
period of time, and “there’s been a dramatic o#idm in support behind thbrand” (which Mr.
Gamgort promised to restore).

The Court finds these allegations are insigfit to demonstrate that Boulder made any
false or misleading statements or omissidmsudits activities (mucless its forward-looking
intentions) regarding Smart Balance. Bouldeambiguously told investors in February 2014
that it was reducing its promotional spendorgSmart Balance, albugh it expected that

diverting the reduced spending to differerdtflrms would help maintain, if not actually

decline of the brand,” and Boulder was referringstabilizing” it, it would seem that the “trend
line” in question was one thatas steadily falling.

10



improve, Smart Balance’s competitive pasiti OPPRS makes much of Mr. Gamgarépinion

that Boulder had “pulled support” from Smartl&ace over the years, beven that statement
confirms exactly what Boulder told investansFebruary 2014: Boulder was pulling back on
promotional spending on Smart Balance, hopivag fewer dollars spent differently could

produce the same or better effects than more dollars spent on traditional promotional campaigns.
Moreover, Mr. Gamgort’s statement is tantalgginambiguous: it does not describe what exactly
the “support” is that he believeoBlder withheld from Smart Balaa. In other words, it is not
clear whether Mr. Gamgort gpining that Boulder providkSmart Balance inadequate
advertising support, whether itifled to give the brand sufficietdgistical or distribution support
(such as attempting to expane thrand’s placement in storesgeographic availability),

whether he is referring to supp@mong corporate officers for theand or its niche, or some

other kind of “support.” Even assuming that.Mamgort’s version of “support” maps to

OPPRS'’ allegation that “support” means “prdmanal spending,” Mr. Gramgort's statement is

still temporally ambiguous. It describes Bouldavithdrawal of support for Smart Balance as
occurring over “the past numbef years,” but does not defineatttime frame more specifically.
This is problematic for OPPRS, as this “number of years” could be 2014-2015 — such that this
loss of support occurred entirelythin the class period, as OP8Reems to contend. Or Mr.
Gamgort could be speaking of an extended pesach as 2011-2015, a period of time in which
Boulder’s lack of support for Smart Balanceghi explain its decreasing significance to

Boulder’s brand portfolio. Whtout clarification of Mr. Gamort's meaning, the Court cannot

> It is certainly difficult for OPPRS to keon Mr. Gamgort — an outsider to Boulder

expressing what appears to be an opinion alvbat Boulder had done at a time when he was
not involved — to establish a fatiat Boulder’s officers knew of a ¢am fact at a certain time.
Fortunately, the Court need not consittet matter to reach the outcome here.
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conclude that OPPRS has pldahgialleged that Boulder suddgrand unexpectedly withdrew
significant promotional support for Smart Balance in 2014 dlone.

The Court need not belabitve analysis of the Smart Balance issue significantly. Itis
clear that the Amended Complaint fails to adedyatkege facts that wuld show that Boulder
made false or misleading statements or omissregarding its diminishing support for Smart
Balance, much less the strong inferencecxénter that is necessary under the PSLRA.

2. Allegations relating to wahousing, customer service, etc.

As noted above, OPPRS’ second strandlefations concerns allegations that Boulder
misled investors about its operational abiditie 2014, by failing to disclose that it was
experiencing warehousing, supply chaimgd @ustomer service difficulties.

Given the pleading deficiencies noted aldlie Court declines to work through the
dozens of bolded quotes in the Amended Compiaiatder to collect the alleged statements
relevant to this strand of claims. Instetieb Court will rely on the Recommendation and
OPPRS’ Objections to point towarttee most significant statements.

(a) Margin-improvemenbpportunities

6 One of OPPRS’ arguments in support ofdtgections is that th®agistrate Judge erred

in not appropriately viewing MiGamgort’'s statement and Boulder's November 2014 statements
in the light most favorable tit. There is a fundamental dfifence between drawing reasonable
inferences in the light most favorable to thaipliff on a Rule 12 motion and having to defer to

a plaintiff's conclusory or arbitrgrinterpretation of the evidence.

Igbal makes clear that although the Court dragasonable factual inferences in favor of
the plaintiff, it is not required to accept thaiptiff’'s conclusions as to what the allegations
demonstrate. 556 U.S. at 678. ABdld Resource explains that, in addition to drawing
“inferences favoring the plairitj” the Court must considdyoth “plausible, non-culpable
explanations” for a set of affairs. 776 F.3d.209. Ultimately, the plaintiff bears to burden of
pleading facts showing that “the inference of stae [is] at least asompelling as any opposing
inference one could drawdim the facts alleged.td. Thus, it is not enough for OPPRS to
simply propose an interpretation of the facts thaor it; it must show that this inference is at
least as strong as any innocent explanati@s.gbal, 556 U.S. at 681 (plaintiff's allegations
must nudge[ ] his claims . . . across line from conceivable to plausible”).
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First, the Magistrate Judge found that lék of the statements OPPRS relied upon were
protected as forward-looking under the PSLR#é$e-harbor provisionBut the Magistrate
Judge found three specific statements that wemnegtli statements of existing fact and future
projection: (i) a statement that “we have a lot of low-hanging fruit on margin improvement” that
could be exploited; (ii) that “gss margin is expected to bendfdm trade efficiencies, costs of
good reductions by improving formula and efficiegayns with its co-packers”; and (iii) that
“our high-growth brands . . . offer a wide rar@fenargin-improvement opportunities as they
scale in volume.” OPPRS first argues that, beedhe Magistrate Judge found those statements
to not be protected as forward-lookitigey alone would preclude dismissal.

OPPRS does not argue that the quoted statsraemthemselves false — that is, it does
not contend that Boulder did nleave certain margin improvement targets it considered to be
“low-hanging fruit” or that is high-growth brands did not offer a range of margin-improvement
opportunities. Instead, it argues that thesestahts were rendered misleading by Boulder’s
failing to acknowledge that, at the same time@ads promoting margin-improvement efforts, its
“main distribution facility suffered form then-esting operational failure’s It is somewhat
difficult for the Court to ascertain how one staggrnaffects the other: a company can capitalize
on opportunities to increase its marginsame respects despite having long-standing
operational failures in a different part of the iness. The absence of a warehouse management
system is simply a permanent drag on company growth potential, much like a jogger running
against a headwind: just as fbgger can still accelate into the wind, even if doing so might
cost her more energy than if the wind werepreisent, the warehousing defects would not seem
to necessarily prevent Boulder from insi its margins by exploiting the available

opportunities, even if the warehousefects made those margin increases less dramatic than they
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might otherwise have been. Certainly, OPPRSoapled facts that suggest that the margin-
improvement opportunities Boulder targeted were imposgildehieve without first fixing the
warehouse problems. Thus, the Court cannot sdlyese facts that the failure to disclose
warehouse problems when discussing margim-awvgment opportunities would have tended to
mislead investors.

Moreover, as the Magistrate Judge noted, ¢cetktent that Bouldadentified the lack of
a warehouse management system as a cause failutre to improve margins, that failure
appears to have manifested itself latéhim third quarter of 2014. In the November 2014

conference call explaining the third quarter resttdder stated “by the end of the third quarter,

inventory patterns stepped ujitlwour largest customer [wth] prevented shipments from
getting out of the door uniformly” because of insufficient facilities. 129 (emphasis added).
Even assuming that Boulder was under an oltigab disclose the warehouse defects when
speaking of its margin-improvement pla@fPRS has not identified when the warehouse
defects actually manifested thernves to Boulder, such that Baldr’s failure to disclose that
problem became a knowing or reckless falsehoad.such, OPPRS has not pled facts that give
rise to a strong inference of scienter in tlieigard. Accordingly, the Court agrees with the

Magistrate Judge that allegations involvinggh alleged omissions fail to state a claim.

(b) Customerserviceissues
The Magistrate Judge alsddressed certain statementsBoulder about its efforts to
improve its customer service abidis. The Amended Complaintuague about the nature of the
customer service problems, stating only tleatstomer service and shorting issues [ ] had
plagued the company in 2013.” In the Febru20g4 conference call, Boulder announced that

“we had to get our arms around — quicklguand customer service. So we built up the
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capabilities and capacities topport that. And happy to tell yawow that we have customer
service levels where they need to be.” OPPRS seems to equate the nebulous reference to
“customer service levels” with instances in whBoulder “shorted” a customer on an order.
Thus, it points to that same conference call wiBerglder explained thdtve really have seen

our service levels get back teetbtandard we want to see over laast month and a half. So, we
don think the shorting issue’s going to be thggang forward.” On other occasions, Boulder
again touted making “tremendous progress stabgizustomer service.” OPPRS contends that,
contrary to Boulder’s statemisn the defects at the Oneiarehouse continued to result in
customers being shorted during 2014.

Once again, the Court has some difficuttyunderstanding why OPPRS believes that
Boulder’s statements about improving its custos@wice capabilities arsomehow misleading.
OPPRS does not allege that thetements are false: that Boulder did not actually build up its
capabilities as it said. Rather, OPPRS appeasaggest that because Boulder’s failure to
disclose the defects in the Oneida facility —edés that resulted in cushers continuing to get
shorted — continued to occlBoulder’s touting of its custoen service improvements were
somehow rendered misleading. These allegafaihfor essentially the same reasons above.
Even assuming that concepts of “increasingf@mer service capabilities” and “shorting” are
somehow in direct opposition, such that the existasf one establishes the absence of the other,
the record reflects that the shorting beganctmuo“late in the third quarter” when customer
demand overwhelmed the Oneida fagi$i ability to keep up. Itimot clear when, precisely, this
occurred, nor is it clear from the Amended Cdand that Boulder touted its customer service
capabilities after that date. Thus, OPPRSfhited to adequately allege both misleading via

omission and the Defendants’ scienter. The Cloutther agrees with thiglagistrate Judge that,
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in large part, Boulder’s statements aboutustomer service improvements are also nothing
more than “accurate reporting of historical successaagl thus, non-actionable.

(c) Otherstatements

A fair reading of OPPRS’ Objections revetat it also contends that certain additional
statements by Boulder are actionablepdints to a May 8, 2014 statement by Boulder
concerning its first-quarter resylia which Boulder stated thadespite some short-term gross
margin pressure, . . .. | believe the stagetisosbuild both revenue and margin throughout 2014
and into 2015.” OPPRS also points to Bouldekimg specific projections as to its expected
profit margins it made during theebruary 2014 conference calbocket # 59 at 6 & n. 2. It
argues that these statements were false and misleading because, at the time Boulder made them,
it knew that the Oneida facility could not tragkoducts and manage inventory, that the Range
facility was suffering from production problentbat Boulder was withdrawing support from the
Smart Balance unit, and that its growth was straining operations.

To some extent, the preceding discussionesias most of these issues: allegations of
customer orders overwhelming warehouse capasilitége in the third quarter” does not make
statements made before that date misleadind,Boulder did not mislead investors about its
intentions concerning éhSmart Balance unit. As to the remaining issues, OPPRS has not
carried its burden of alleging facts that dentatis that Boulder's nigin projections were
actually false (that is, &t Boulder did not subjectively hatlee expectations it was announcing)

or that the expectations were misleading byssion. For example, OPPRS has not alleged that

! The possible exception is the statement in February 2014 that, because customer services

has been improved, “we don't think the shortisgue’s going to be there going forward.”
Although such a statement is not historical, & statement of preseexpectation, and OPPRS
has not pled any facts that ravéhat as of February 2014p&lder knew that increased demand
would overwhelm the Oneida faityl and cause additional shorting.
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production difficulties at the Range facility alomade Boulder’'s exgrtations unrealistic;

indeed, the Amended Complaint alleges thatrautihe time period at issue, the Range facility
was exceeding “the theoretical maximum capabditproduction,” was “over-producing,” and
that production there was “virtually constan{] 51 & n. 6. Although OPPRS alleges that
overworking the Range facility caused it to suffarious “mechanical and logistical problems,”

it does not allege that the frequoy and severity of those probis was such that Boulder was
unrealistic in projecting margins based on thelle¥@roduction that was then-occurring. Thus,
for the same reasons above, the Court findsQFRRS has failed to adequately allege that these
statements were false or misleading, @apl facts showing tHeefendants’ scienter.

(d) Remainingmatters

OPPRS’ Objections contendatithe Magistrate Judge edran finding that many of the
challenged statements were forward-lomkand accompanied by adequate cautionary
disclaimers. In light of the foregoing discumsi in which the Court finds that OPPRS has failed
to adequately plead how the statements discussed above were false or misleading or made with
sufficient scienter, it does noppear necessary for the Courptoceed to consider whether the
Magistrate Judge was correct in finding thatstegements would be subject to the PSLRA safe
harbor provisions in any event.

The Magistrate Judge also reached conohssrejecting OPPRSllegations concerning
false Sarbanes-Oxley certificais and “Item 303” issues. OPPRS’ Objections do not appear to
take issue with the Magistraledge’s rulings on these pointadathe Court therefore adopts the

recommendation as to them.
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CONCLUSION

For the foregoing reasons, the ClOMERRUL ES OPPRS’ Objection§&# 59) and
ADOPTS the Recommendatidi 56). The Defendants’ Motion to Dismi¢ 46) is
GRANTED and OPPRS’ claimBl SMISSED in their entirety® The Clerk of the Court shall

modify the caption of this action to reflect thaedsn this Order, and thereafter shall close this

case.

Dated this 28th day of March, 2017.
BY THE COURT:

Drcte . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge

8 OPPRS has not requested, and thus the doas not reflexively grant, leave to amend

to cure any pleading deficiencied OPPRS believes that iticamevertheless plead a colorable

claim in light of the discussioabove, it is free to move toapen the case and seek leave to
amend.
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