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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15-cv-00734-LTB
RICHARD AGYEMANG,
Plaintiff,
V.
CITY OF AURORA MUNICIPAL COURT, et al.,

Defendants.

ORDER DISMISSING CASE

Plaintiff, Richard Agyemang, currently is in the custody of the Arapahoe County
Detention Facility in Centennial, Colorado. Plaintiff initiated this action by fitirgse a
Prisoner Complaint pursuant to 42 U.S§A.983 and a Prisoner’s Motion and Affidavit for
Leave to Proceed Pursuant to 28 U.S.€915. Plaintiff has been granted leave to proceed
pursuant t& 1915.

A. Mandatory Review Provisions and Standar ds of Review

In the Prison Litigation Reform A¢PLRA), Pub.L. No. 104-134, 110 Stat. 1321 (1996),
Congress adopted major changes affecting federal actions brought by prisoners in an effort to curb
the increasing number of frivolous and harassingsiaits brought by persons in custody. Pertinent
to the case at bar is the authority granted to federal coudsafgoonte screening and dismissal of
prisoner claims.

Specifically, Congress significantly amended Title 28 of the United States Code, section
1915, which establishes the criteria for allowing an action to praodedna pauperis (IFP),i.e.,

without prepayment of costs. Section 1915(s)gmended) requires the federal courts to review
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complaints filed by persons that are proceedrfgrma pauperis and to dismiss, at any time, any
action that is frivolous or malicious, fails t@st a claim on which reliehay be granted, or seeks
monetary relief against a defendant who is immune from such relief. 28 U.S.C. 8§ 1915(e)(2)(B).
In addition, Congress enacted a new stayuprovision at 28 U.S.C. § 1915A, entitled
“Screening,” which requires the court to reviewnaints filed by prisoners seeking redress from
a governmental entity or an officer or emplopé@ governmental entity. 28 U.S.C. 8 1915A(a).
If the complaint is “frivolous, malicious, or faite state a claim upon witicelief can be granted,”
or “seeks monetary relief from a defendant whimisiune from such relief,” the court must dismiss
the complaint. 28 U.S.C. 8§ 1915A(b).
Plaintiff is considered a “prisoner” as that term is defined under the P$de2R8 U.S.C.
88 1915(h); 1915A(c), and he has been granted leave to proceed IFP in this action (ECF No. 8).
Moreover, Defendants are employees of a gawemtal entity. Thus, his Complaint must be
reviewed under the authority set forth above.
In reviewing complaints under these statytorovisions, a viable complaint must include
“enough facts to state a claim to rétieat is plausible on its faceBell Atlantic Corp. v. Twombly,
550 U.S. 554, 556 (2007) (rejecting the traditional standard set faZtimiay v. Gibson, 355 U.S.
41, 45-46 (1957)). The question to be resolvedusether, taking the factual allegations of the
complaint, which are not contradicted by the bxBiand matters of whicjudicial notice may be
had, and taking all reasonable inferences to &&from those uncontradicted factual allegations
of the complaint, are the "factuallegations ... enough to raise a right to relief above the speculative
level, ... on the assumption that all the allegationthe complaint are true even if doubtful in

fact[.]" Bell Atlantic Corp., 550 U.S. at 555. When reviewing a complaint for failure to state a



claim, the Court may also consider documexttached to the complaint as exhibi@xendine v.
Kaplan, 241 F.3d 1272, 1275 (CCir. 2001) (internal citation omitted). Moreover, a legally
frivolous claim is one in which the plaintiff assethig violation of a legal interest that clearly does
not exist or asserts facts ttkt not support an arguable claileitzke v. Williams, 490 U.S. 319,
324 (1989).See also Denton v. Hernandez, 504 U.S. 25, 32-33 (1992) (holding that a court may
dismiss a claim as factually frivolous if thfacts alleged are clearly baseless, a category
encompassing allegations that are fanciful, fantastic, and delusional).

The Court must construe the Comptdiberally because Plaintiff is@ro se litigant. See
Hainesv. Kerner, 404 U.S. 519, 520-21 (1973all v. Bellmon, 935 F.2d 1106, 1110 (10th Cir.
1991). If a complaint reasonably can be readstéde a valid claim on which the plaintiff could
prevail, [a court] should do so despite the pifis failure to cite proper legal authority, his
confusion of various legal theories, his pogmtax and sentence construction, or his unfamiliarity
with pleading requirements.Mall, 935 F.2d at 1110. Howevercaurt should not act aspao se
litigant’s advocate Seeid. Sua sponte dismissal is proper when itggtently obvious that plaintiff
could not prevail on the facts alleged and it wicag futile to allow the plaintiff to amenéndrews
v. Heaton, 483 F.3d 1070, 1074 (£Cir. 2007),Curleyv. Perry, 246 F.3d 1278, 1281-82 (1Qir.
2001) (internal quotations omitted).

For the reasons stated below, the Complaidtthe action will be dismissed pursuant to the
screening authority set forth above.

B. Liability under 42 U.S.C. § 1983
Plaintiff's claims concern higgest and conviction for resistigrest in the City of Aurora,

Colorado. Resolution of these claims is dictdtgdhe teachings of the United States Supreme



Court as stated iRreiser v. Rodriguez, 411 U.S. 475, 488-490 (1973))casubsequent cases
interpreting that opinion. IlPreiser, the plaintiffs were state prisoners who were deprived of
good-time credits as a result of disciplinary procegstithey sought injunctive relief restoring their
good-time credits, which would have resulted in their immediate release from confinement. In
making its ruling irPreiser, the Court was called upon to det@ratthe proper relationship between
the Civil Rights Act and the federal habeas cogiatute, 28 U.S.C. § 2254. Despite the admitted
“literal applicability” of § 1983 to the action beforg the Court concluded that “when a state
prisoner is challenging the very fact or duratiohisfphysical imprisonment, and the relief he seeks
is a determination that he is entitled to immediate or speedier release from that imprisonment, his
sole federal remedy is a writ of habeas corpud.; 411 U.S. at 500.

Over two decades later, the Supreme Cagdin examined the relationship between the
federal civil rights law and habeas corpus actiortdeck v. Humphrey, 512 U.S. 477 (1994). In
Heck, the petitioner was convicted of voluntary maaglater for killing his wife. While his direct
appeal was pending in the state courts, Hidekl a suit under 42 U.S.C. § 1983 against the
prosecutors in his criminal action and variouembers of the state police department. The
complaint alleged that the defendants had erdyam@n unlawful investigation and had knowingly
destroyed exculpatory evidence. Heck sougipmensatory and punitive damages but did not seek
injunctive relief or release from custody. Afteeviewing its origin and history, the Court
determined that the civil rights law was not ntgarprovide a means for collaterally challenging
the validity of a conviction through the pursuitmabney damages. In so concluding, the Court
announced the following rule.

We hold that, in order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by actions whose unlawfulness



would render a conviction or sentence inda#i § 1983 plaintiff mst prove that the

conviction or sentence has been reversed on direct appeal, expunged by executive

order, declared invalid by a state tribunal authorized to make such determination, or

called into question by a federal court's issuance of a writ of habeas corpus, 28

U.S.C. § 2254. A claim for damages bagrthat relationship to a conviction or

sentence that has not been so invadidad not cognizable under § 1983. Thus, when

a state prisoner seeks damages in a § 1983 suit, the district court must consider

whether a judgment in favor of the plaihwould necessarily imply the invalidity

of his conviction or sentence; if it woulthe complaint must be dismissed unless the

plaintiff can demonstrate that theorwviction or sentence has already been

invalidated. But if the district court deteines that the plaintiff's action, even if

successful, will not demonstrate the invalidf any outstanding criminal judgment

against the plaintiff, the action shoulddi®wed to proceed, in the absence of some

other bar to the suit.

Id. at 486-87 (footnotes omitted) (emphasis added). “The purpose hdéétkds to prevent
litigants from using a 8 1983 action, with its more lenient pleading rules, to challenge their
conviction or sentence without complying with the more stringent exhaustion requirements for
habeas actions.Muhammad v. Close, 540 U.S. 749, 751-52 (2004).

Plaintiff contends that the police used exceskivee in arresting Im by using a taser. He
further complains that his conviction of resistargest was based on insufficient evidence, he was
denied his right to confront his accuser and he was arrested without probable cause. In order to
succeed on these claims, this Court necessarilycoostude that Plaintif'criminal conviction for
resisting arrest is unlawful. To the extent thatstill is serving any portion of that sentence and is
seeking immediate release from prison becausefefidants' actions, he is precluded from seeking
such relief through a civil rights complaint because, uRdeser, a federal habeas corpus petition
is his only available avenue for immediate releds®the extent that Plaintiff is seeking monetary
damages for the length of time he has been “unlinincarcerated,” he is precluded from seeking

such relief under the Supreme Court's pronouncemadeck because a judgment in his favor

necessarily would implicate the validity of his réisig arrest conviction. Asuch, Plaintiff's section



1983 claim is not cognizableéee Adams v. Dyer, 223 F. App'x 757, 761 (¥QCir. 2007) (holding
thatHeck barred excessive force claim because excefmieeis an affirmative defense to resisting
arrest; thus, to find in plaintiff's favor, the district court would have been required to nullify the
jury's rejection of his excessive force defen€e)ymingsv. City of Akron, 418 F.3d 676, 682—83
(6™ Cir. 2005) Heck barred plaintiff's excessive force claim where he had been convicted of
assaulting a police officer in stateurt and the events giving risedoth the conviction and the civil
claim were “inextricably intertwined”). Accordingly, it is

ORDERED that the Complaint and this action &ESM|1SSED pursuant to 28 U.S.G.
1915(e)(2)(B) and/or 28 U.S.€.1915A. ltis

FURTHER ORDERED that leave to proceed forma pauperis on appeal is denied. The
Court certifies pursuant to 28 U.S.C. § 1915(a)(3)dhgtappeal from this order would not be taken
in good faith. See Coppedge v. United Sates, 369 U.S. 438 (1962). If Plaintiff files a notice of
appeal he must also pay the full $505 appelfding fee or file a motion to proceead forma
pauperisin the United States Court opfyeals for the Tenth Circuit within thirty days in accordance
with Fed. R. App. P. 24,

DATED at Denver, Colorado, this "8 day of ___May , 2015.

BY THE COURT:

s/Lewis T. Babcock
LEWIS T. BABCOCK, Senior Judge
United States District Court




