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| THE UNITED STATES DISTRICT COURT
‘ FOR THE DISTRICT OF COLORADO

Case No. 15-cv-00865-REB-KLM

RICHARD SMITH, individually and on behalf of all others similarly situated,
Plaintiffs,

v.

KEYPOINT GOVERNMENT SOLUTIONS, INC., a Delaware corporation,

Defendant.

STIPULATED PROTECTIVE ORDER

Plaintiff Richard Smith (“Smith™) and Defendant KeyPoint Government Solutions, Inc.

(“KeyPoint™), stipulate to and move for the entry of a Protective Order governing the treatment

’ and handling of documents, depositions, deposition exhibits, recorded telephone conversations,

transcripts of telephone conversations, hard drives, responses to discovery requests, inspections,

examinations of premises, facilities, and physical evidence, electronically stored information

(including metadata) and any other information produced, given or exchanged by and among the

parties and non-parties to this action (collectively, “Discovery Material”) during discovery in this
case.

I RECITALS

A. The allegations and causes of action set forth in the Plaintiff’s Collective Action
Complaint under the Fair Labor Standards Act (“Complaint”) arise from, in general terms,

KeyPoint’s alleged misclassification of its Investigators as “independent contractors” instead of
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“employees,” and its alleged resulting failure to pay overtime wages.

B. Some of the information the parties will seek or develop through discovery in this
case may contain or consist of information that the producing party claimy'is confidential,
proprietary, or trade secret information and therefore, entitled to protection.

C. The parties wish to comply with discovery deadlines and complete discovery as
expeditiously as possible, while preserving, and without waiving, any evidentiary protections or
privileges applicable to the information contained in the Discovery Material.

D. The parties also agree to be bound by the provisions of Fed. R. Evid. 502(d) and
{e), which they incorporate by reference.

E. Nothing in this Order is intended, nor shall it be construed, as either a waiver or
an admission that specific information is admissible or contains either confidential, proprietary
business information, or trade secrets. This Order is simply a procedural mechanism to facilitate
the discovery process and/or provide protections concerning information exchanged between and
among the parties in this case. No part of this Order shall be used as evidence that any party has
either waived or admitted to any claims solely by virtue of the act of producing information or
designating information as “Confidential” under this Order.

F. Since the purpose of this Order is to protect Discovery Material, the parties agree
that they are bound by this Order from the date their respective counsel have signed it.

G. Based on these recitals and the terms of disclosure that follow, the parties have
agreed to: (i) facilitate the full and fair production of information that the producing party may

claim is entitled to confidential treatment; and, {ii) govern the return of inadvertently produced

documents and data, affording them the protections of Fed. R. Evid. 502(d) and {¢), on the terms




set forth in this Stipulation.

IL DEFINITIONS

For the purposes of this Order, the following definitions shall apply:

A. “Confidential Discovery Material” means Discovery Material designated as
“Confidential” under the terms of this Order.

B. “Designating Party” means the party who wishes to designate or has designated
Discovery Material as Confidential Discovery Material.

C. “Discovery Material” means all documents, depositions, deposition exhibits,
recorded telephone conversations, transcripts of telephone conversations, hard drives, responses
to any discovery requests, responses to any subpoenas duces tecum, inspections, examinations of
premises, examinations of facilities, physical evidence, electronically stored information
(including metadata), witness interviews, and any other information produced, or otherwise
given or exchanged by and among the parties and non-parties to this action during discovery.

D. “Producing Party” means any party or non-party to this action producing

Discovery Material.
E. “Receiving Party” means the party receiving Discovery Material.
III. TERMS

A, Confidential Discovery Material.

Any Producing Party or Designating Party may designate any Discovery Material as
“Confidential” under the terms of this Order. The burden shall be on the Designating Party to

demonstrate, when and if a designation is challenged, that the Discovery Material contains non-

public, proprietary, commercially sensitive, competitively sensitive, trade secret, personal




information, or other confidential information that requires the protections provided in this
Order. Subject to the foregoing, Confidential Discovery Material may include, but may not
necessarily include and may not necessarily be limited to, the following types of information:

I. Non-public personal information, including medical information, contact
information, credit or debit card numbers, social security numbers, drivers’ license numbers,
benefit information, personally identifying information, and bank or financial account
information or password information.

2. Non-public information relating to KeyPoint’s business operations,
policies, and procedures;

3. Any material of a confidential nature, including, without limitation,
agreements, business rules, customer lists, customer profiles, customer information, customer
complaint and satisfaction information, policies, ﬁnéncial information, compensation
information, plans, formulae, personnel information, and records relating to confidential internal
investigations;

4. Non-public revenue, cost, income, pricing, margin, profit, loss, income
statements, balance sheets, cash flow, sources and uses of cash, cash differences, or other non-
public financial data;

3. Any other material qualifying for protection under any other federal or
state law, including the Uniform Trade Secrets Act, C.R.S. § 7-74-101 et seq.

B. Designation Procedure.




The designation of Discovery Material as “Confidential” for purposes of this Order shail be
made in the following manner by any Designating Party:

1. In the case of the production of documents, by stamping each and every
page to be designated “Confidential” with the applicable legend “Confidential.”

2. In the case of inspection of documents, within ten (10) days after the
inspecting party has identified the documents it wants copied and produced, the Producing Party
must determine which documents, or portions of documents, qualify for protection under this
Order, and the Producing Party must stamp each and every page to be designated “Confidential”
with the applicable legend “Confidential.”

3. In the case of deposition or other pretrial testimony, by a statement on the
record by counsel, at the time the testimony is given, that particular testimony is “Confidential.”
Confidential testimony may also be designated by written notice to the court reporter and counsel
of record for all other parties, specifying by page and line number the material to be classified as
Confidential. To be effective, the noﬁc-e must be sent within thirty (30) days of the date on
which the Designating Party received a copy of the transcript. In either event, counsel shall
direct the court reporter and the Receiving Party to affix the appropriate confidentiality stamp to
any portion of the original transcript and all copies of the transcript. Those portions of the
transcript so designated shall be deemed “Confidential Discovery Material.” Depositions or
other pretrial testimony shall be treated as confidential during the 30-day designation period
described above.

4, In the case of mutually agreed upon joint witness interviews (should any

be agreed to), by a statement of counsel during the interview and, following the interview, by a




letter stating that the interview or any portion of the interview is “Confidential.”

5. In the case of any other production of Discovery Material not otherwise
specifically identified above, a written statement made by counsel of the Designating Party to
counsel for the other parties to this action, identifying the Discovery Material that is
“Confidential.”

6. The parties to this Order may modify the procedures set forth in
paragraphs (1)-(5) above through agreement of counsel on the record at a deposition or, in the
case of an interview, in the presence of counsel attending the interview, or by agreement in
writing, without further order of the Court.

7. A Designating Party must take care and exercise good faith to designate
for protection only those parts of Discovery Material that qualifies for protection.

C. Disclosure of Confidential Discovery Material.

Confidential Discovery Material, and information derived from Confidential Discovery
Material, shall be used solely for purposes of this action and shall not be used for any other
purpose, including, without limitation, any business or commercial purpose or in connection with
any other proceeding. Discovery Material designated as “Confidential” may be disclosed,
summarized, described, characterized, otherwise communicated, or made available only to the
following persons:

i. The Court, persons employed by the Court, and stenographers transcribing
the testimony or argument at a hearing, trial or deposition in this action or any appeal from this
action;

2, Any named party, counsel to a party (whether or not they have entered




appearances in this action), in-house counsel for corporate parties, and legal, clerical, paralegal
and secretarial staff employed or retained by outside or in-house counsel, including outside
copying services;

3. Experts or consultants retained by counsel in connection with this action,
only for the purpose of enabling the expert or consultant to prepare a written opinion, to prepare
to testify and testify at trial, hearings or depositions in this case, or to otherwise assist counsel in
the prosecution or defense of this action. Before receiving any Confidential Discovery Material,
the consultant or expert shall agree to be bound by the terms and conditions of this Order,
consenting to the jurisdiction of the Court for purposes of enforcement of the terms of this Order,
and agreeing not to disclose or use the Confidential Discovery Materials for purposes other than
those permitted by this Order.

4, A deposition witness questioned by any counsel of record for a party in
connection with this action, but only to the extent necessary to assist counsel in the prosecution
or defense of this action, and provided that (i) the witness agrees to be bound by the terms of this
Order, or (ii) if the witness refuses to be bound by this Order and the witness’ refusal is noted on
the deposition record, counsel provides the witness with a copy of this Order, informs the
witness that the information to be communicated is Confidential, subject to the Protective Order
in this case, may be used only in connection with that deposition, may not be communicated to
any other person, that the witness is subject to the Protective Order, and that any misuse of the
Confidential Discovery Material will viclate the Order.

5. The claims counsel or representative of any insurer of any party, provided

that (1) the disclosure is made only in connection with a claim for defense or indemnity arising




from this action, and (2) claims counsel or representative agrees to be bound by the terms of this
Order.

6. Any individual identified by a party as a person with knowledge, but only
to the extent necessary to assist counsel in the prosecution or defense of this action, and provided
that the person agtees to be bound by the terms of this Order.

D. Inadvertent Disclosure

Pursuant to Fed. R. Evid. 502(d) and (e), which are incorporated by reference, the Court
orders protection of privileged and otherwise protected Discovery Material against claims of
waiver (including as against third parties and in other federal, state, or administrative
proceedings) as follows:

1. The disclosure or production of Discovery Material by a Producing Party
subject to a legally recognized claim of privilege to a Receiving Party shall in no way constitute
the voluntary disclosure of the Discovery Material.

2. The inadvertent disclosure or production of any Discovery Material in this
action shall not result in the waiver of any privilege, evidentiary protection or other protection
associated with Discovery Material in this case or in any other federal or state proceeding. The
inadvertent disclosure or production of any Discovery Material also shall not result in any
waiver, including subject matter waiver, of any kind.

3. If, during the course of this litigation, a Receiving Party determines that
any Discovery Material is or may reasonably be subject to a legally recognizable privilege or

evidentiary protection:

a, The Receiving Party shall: (i) refrain from reading, reviewing or




listening to the protected discovery material any more closely than is necessary to determine
whether it is privileged or otherwise protected from disclosure; (i) immediately notify the
Producing Party in writing that it has discovered Discovery Material believed to be privileged or
protected; (iii) specifically identify the Discovery Material, and, (iv) within ten (10) days of
discovery by the Receiving Party, return, sequester, or destroy all copies of the privileged or
protected Discovery Material, along with any notes, abstracts or compilations of the content of
the privileged or protected Discovery Material. To the extent that privileged or protected
Discovery Material has been loaded into a litigation review database under the control of the
Receiving Party, the Receiving Party shall have all electronic copies of the privileged or
protected Discovery Material extracted from the database. Where privileged or protected
Discovery Material cannot be destroyed or separated, it shall not be reviewed, disclosed, or
otherwise used by the Receiving Party.

b. If the Producing Party intends to assert a claim of privilege or other
protection over Discovery Material identified by the Receiving Party, the Producing Party will,
within ten (10) days of receiving the Receiving Party’s written notification described above,
inform the Receiving Party of the intention to assert a claim of privilege in writing and shall
provide the Receiving Party with a log of the privileged or protected Discovery Material, setting
forth the basis for the claim of privilege or other protection. In the event that any portion of
Discovery Material does not contain privileged or protected information, the Producing Party
shall also provide to the Receiving Party a redacted copy of the material that omits the

information that the Producing Party believes to be subject to a claim of privilege or other

protection,




c. Notwithstanding anything stated elsewhere in this Stipulation, the
Receiving Party is under no obligation to search or review the Producing Party’s Discovery
Material to identify potentially privileged or work product.

4, If, during the course of this litigation, a Producing Party determines that it
has produced privileged or protected Discovery Material:

a. The Producing Party may notify the Receiving Party of the
inadvertent production and request the return of privileged or protected documents. The notice
shall be in writing; however, it may be delivered orally on the record at a deposition, and
promptly followed up in writing. The Producing Party’s written notice will contain a log
identifying the Discovery Material inadvertently produced, the privilege or protection claimed,
and the basis for the assertion of the privilege. In the event that any portion of the Discovery
Material does not contain privileged or protected information, the Producing Party shall also
provide to the Receiving Party a redacted copy of the document that omits the information that
the Producing Party belicves is subject to a claim of privilege or other protection.

b. The Receiving Party must, within ten (10) days of receiving the
Producing Party’s written notification described above, return, sequester, or destroy the
Discovery Material and any copies, along with any notes, abstracts or compilations of the content
of the privileged Discovery Material. To the extent that Discovery Material has been loaded into
a litigation review database under the control of the Receiving Party, the Receiving Party shall
have all electronic copies of the Protected Document extracted from the database. Where
privileged or protected Discovery Material cannot be destroyed or separated, it shall not be

reviewed, disclosed, or otherwise used by the Receiving Party.
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5. To the extent that the information contained in Discovery Material has
already been used in or described in other documents generated or maintained by the Receiving
Party prior to the date of receipt of written notice as set forth in paragraphs 3 and 4 above, the
Receiving Party shall sequester the documents until the claim has been resolved. If the
Receiving Party disclosed the Discovery Material subject to a claim of privilege or protection
before being notified of its inadvertent production, it must take reasonable steps to retrieve it.

6. The Receiving Party’s return, sequestering or destruction of privileged.
Discovery Material as provided for in this Order will not act as a waiver of the Receiving Party’s
right to move for the production of the returned, sequestered or destroyed documents on the
grounds that the documents are not, in fact, subject to a viable claim of privilege or protection.
However, the Receiving Party is prohibited and estopped from arguing that:

a. the disclosure or production of the Discovery Material acts as a
waiver of an applicable privilege or evidentiary protection;

b. the disclosure of the Discovery Material was not inadvertent;

c. the Producing Party did not take reasonable steps to prevent the
disclosure of the Discovery Material; or

d. the Producing Party failed to take reasonable or timely steps to
rectify the error.

7. Upon a determination by the Court that the Discovery Material is
protected by the applicable privilege or evidentiary protection, and if the Discovery Material has
been sequestered rather than returned or destroyed by the Receiving Party, the Discovery

Material shall be returned or destroyed within 10 (ten) days of the Court’s order (except

1




Discovery Material stored on back-up tapes or other archival media, which shall remain subject
to the terms of this Order). The Court may also order the identification by the Receiving Party of
privileged or protected Discovery Material by search terms or other means.

8. Nothing contained in this Order shall limit a party’s right to conduct a
review of documents, data (including electronically stored information) and other information,
including without limitation, metadata, for relevance, responsiveness and/or the segregation of
privileged and/or protected information before that information is produced to another party.

9. By operation of the parties’ agreement and the Court’s Order, the parties
are specifically afforded the protections of Fed. R. Evid. 502 (d) and (¢}, which are incorporated
by reference.

E. Designation Disputes.

If any party objects to the designation of any Discovery Materials as “Confidential,” the
parties shall attempt to resolve the dispute in good faith on an informal basis. If they are unable
to resolve the dispute informally, the parties will jointly bring the dispute to the Magistrate Judge
consistent with the Court’s Discovery Dispute Hearing Procedures. The Discovery Material
shall continue to be deemed “Confidential” under the terms of this Order until the Court resolves
the dispute. In any proceeding to change the designation of any Discovery Material, the burden
shall be upon the Designating Party to establish the appropriateness of the “Confidential”
classification. A dispute concerning confidentiality shall not otherwise impede the progress of
discovery.

F. Use of Confidential Discovery Material in Proceeding.

1. In the event Confidential Discovery Material is used in any court filing or

12




proceeding in this action, including but not limited to its use at trial, it shall not lose its
confidential status as between the parties through such use. The parties agree to move to restrict
access to Confidential Discovery Material and to any Court proceedings in which Confidential
Discovery Material is disclosed. The parties agree that access to Confidential Discovery
Material should be limited to the parties and the court, and therefore, that any motion to restrict
access to Confidential Discovery Material will identify “Level 17 as the restriction level sought.’
Access to Confidential Discovery Material and pleadings or briefs quoting or discussing
Confidential Discovery Material will not be restricted or otherwise kept out of the public record
in this action, however, except by court order issued upon motion of the party secking to restrict
access to the documents. Any motion requesting leave to restrict access to documents shall
comply with the requirements of District Court of Colorado Local Civil Rule 72 and
demonstrate that the Confidential Discovery Material at issue is entitled to protection under the
standards articulated in Nixon v. Warner Communications, Inc., 435 U.S. 589, 598-602 (1978)
(applied in United States v. Hickey, 767 ¥.2d 705, 708 (10th Cir. 1985) and Crystal Grower’s
Corp. v. Dobbins, 616 F.2d 458, 461 (10th Cir. 1980)). Nothing in this Order shall preclude any
Confidential Discovery Material from being used as evidence by either party in this civil action.
Confidential Discovery Material may be used during trial to the extent permitted by the Federal
Rules of Evidence.

G. Additional Provisions.

i. The provisions of this Order shall, absent written permission of a

Designating Party or further order of the Coutt, continue to be binding throughout and after the

"'The Parties recognize that, in certain circumstances, a Party may seek to restrict access to different levels. See
D.C.COLO.LCivR 7.2{b).
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termination of this action, including, without limitation, any appeals, Within sixty (60) days
after receiving notice of the entry of an order, judgment or decree finally disposing of all
litigation in which Confidential Discovery Material was disclosed, all persons having received
Confidential Discovery Material shall either: (1) return the material and all copies (including
summaries and excerpts) to the Producing Party or its counsel or (2) destroy all the Confidential
Discovery Material at issue and certify in writing to the Designating Parties or their counsel that
the destruction has occurred. Counsel for the parties shall be entitled to retain proceeding
papers, deposition and hearing transcripts, attorney work product, and copies stored on back-up
tapes or other archival media that contain Confidential Discovery Material or references to
Confidential Discovery Material, provided that counsel, and employees of counsel, shall not
disclose to any person nor use for any purpose unrelated to this action the Confidential
Discovery Material except pursuant to a court order or agreement with the Designating Party.

2. If a Receiving Party is served with a subpoena, demand, or any other legal
process seeking Confidential Discovery Material, that person shall give prompt written notice, by
hand or email transmission within forty-eight (48) hours of its receipt of a subpoena, demand or
legal process, to the Designating Party. The Designating Party shall be solely responsible for
seeking any relief or protection from any subpoena demand or legal process seeking Confidential
Discovery Material and shall also be solely responsible for its costs and attorneys’ fees in any
proceedings relating to the subpoena or legal process.

3. In the event additional parties join or are joined in this action, or additional
or different counsel enter an appearance, they shall not be given access to Confidential

Discovery Material until the newly joined party, by its counsel, or the newly appearing counsel
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has executed this Order and provided a copy of this Order to all other counsel! in this action.
4, Neither this Order, the production or receipt of Confidential Discovery
Material, otherwise complying with the terms of this Order, shall:

a, Limit or prejudice in any way the rights of the parties to object on
grounds of privilege, relevance, or otherwise to the production of documents or other
information they consider not subject to discovery, or operate as an admission by any party that
the restrictions and procedures set forth in this Order constitute adequate protection for any
particular information deemed by that party to be Confidential Discovery Material;

b. Limit or prejudice in any way the rights of any party to object to
the authenticity or admissibility into evidence of any Discovery Material subject to this Order;

c. Prejudice in any way the rights of a party to petition the Court for a
further protective order relating to any confidential information the party asserts, or should be
subject to other or further protection;

d. Prevent the parties to this Order from agreeing in writing, with the
consent of the Designating Party, to alter or waive the provisions or protections provided in this
Order with respect to any particular Discovery Material; or

c. Limit or prejudice in any way the rights of a party to contest the
designation of any Discovery Material as “Confidential.”

5. Nothing in this Order shall prevent the Designating Party, from using
Confidential Discovery Material that the party produced and designéted as Confidential
Discovery Material in connection with this action.

6. Nothing in this Order shall preclude any party from seeking additional or
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different protection from the Court, or from filing a motion about the manner in which

Confidential Discovery Materlal shou je treated at ﬁgﬁearmg At sueh m-jﬁo-.f fdcﬁ ,~7
Once entered thls Order shall remam in %effect unless and until the Court amend I omaaly ,
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UNITED STATES BtSTRIETF JUDGE:
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APPROVED:

s/Joshua Konecky s/Karin M. Cogbill

Todd M. Schneider Karin M. Cogbill

Joshua Konecky LITTLER MENDELSON, P.C.

Nathan Piller 50 W. San Fernando Street, 15th Floor

SCHNEIDER WALLACE COTTRELL San Jose, CA 95113-2431

KONECKY WOTKYNS LLP Telephone: 408.998.4150

2000 Powell Street, Suite 1400

Emeryville, CA 94608 Margaret Parnell Hogan

Telephone: 415.421.7100 Jennifer S. Harpole
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Kevin T. Barnes 1900 Sixteenth Street, Suite 800
Gregg Lander Denver, CO 80202
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