Hinojosa v. Fustini et al Doc. 22

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane

Civil Action No. 15-cv-00879-JLK

MARY ANGEL HINOJOSA, individually andas personal representative for the
ESTATE OF MATTHEW MELINA,

Plaintiffs,
V.

LT. ALAN FUSTINI,

LT. BENZONA,

LT. GEOFF RICHARDS,

CASE MANAGER THOMAS,

CASE MANAGER SALAZAR,

CASE MANAGER GONZALES, and
CORRECTIONS CORPORATION OF AMERICA,

Defendants.

OPINION AND ORDER ON MOTIONSTO DISMISS

Kane, J.
[ ntroduction
Plaintiffs are the mother and the estatdatthew Melina, a Colorado Department of
Corrections inmate murdered by his cellmate onl&d, 2013. Plaintiffdring a § 1983 claim for
violation of the Eighth Amendment against thlieatenants at Arrowhead Correctional Facility
(ACF) and three case manager8aht County Correctional Faity (BCCF), and a claim for
wrongful death under C.R.S. 8§ 13-2@2 against the Corrections Corporation of America, which

owns and operates BCCF under contract wigh@blorado DOC. The Colorado DOC lieutenants
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and the CCA defendants have separately movdastoiss. Docs. 7 & 14. For the reasons that
follow, both motions ar&RANTED.
Background

Plaintiff Mary Angel Hinojosa is the mothef Matthew Melina, a mentally ill inmate
held by the Colorado Department of Correctiai® was murdered by his cellmate on April 24,
2013. Doc. 1 at § 3. Melina was originally held in the San Carlos Correctional Facility (SCCF),
which is able to treat and care for mentally ill inmates.at 6. However, some time before
December 2012, Melina was transferred to th@whead Correctional Facility (ACF) at the
Canon Minimum Centerdld. While at ACF, Melina was aaulted by another inmate and
“socked him back” in self-defenséd. aty 7. On or about December 21, 2012, a hearing was
held at ACF to investigate the assault. Defendant Lieutenantdzona investigated the
altercation and charged Melina with ad@ of Penal Discipline violatiorid. Defendant
Lieutenant Fustini servesk the hearing officerd. At the hearing, Lieutema Fustini stated that
“it is obvious . . . that [Melina] may have somifficulty processing information and may benefit
from a mental health evaluation to determiteether he could mentally function in this
environment or can be responsible fiis actions in the incident.Id. Defendant Lieutenant
Richards signed off on this determination, a8l a®the determination finding Melina guilty of
the penal code violationld. After the hearing, Melina wasttegned to general population at
ACF and subsequently transferred to BEéntinty Correctional Facility (BCCF)d. BCCF is a
private prison operated by Defendant CorrectiGngooration of America (CCA) pursuant to a
contract with the Colorado DOQd. at | 6.

While at BCCF, Melina “continued to be assadlby other inmates.” Doc. 1 at § 8. On

January 15, 2013, Ms. Hinojosa called BCCF smoke with Defendant Thomas, a CCA
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employee and Melina’s case managdekr. Ms. Hinojosa explained thaer son was disabled and
he needed to be moved to a safer fgcilihere he would not be assaultdd. Thomas agreed to
“look into it,” but Ms. Hinojosa neer heard back from heitd. From February 4-8, 2013, Ms.
Hinojosa tried to reach Thomas by phone with no sucddsOn February 12, 2013, Defendant
Salazar called Ms. Hinojosa and said she was Melina’s new case madagés. Hinojosa
“repeated her concerns that her son was unsafedssaults from other inmates because of his
mental disability and he needtbe transferred to a facilityhere he could be treated for his
mental illness and kept safe from assaultd.” Defendant Salazar responded that Melina was
going to be paroledid. On February 22, 2013, Ms. Hinojosa left Salazar a mesddge.
Defendant Gonzales returned her call and shewas Melina’s new case manager and that
because of Melina’s “write-ups” his parole was rescinddd.Ms. Hinojosa repeated her safety
concerns to Gonzalesd. She called Gonzales again on April 4, 2013 to ask why her son was not
being kept safe from assaultsdawhen he was going to be tragrséd to SCCF for his safetyd.
Gonzales informed Ms. Hinojosa that Melinparole board hearing had been rescheduled for
May 2013. Id.

Sometime after Plaintiff spoke with Gonzatwz April 4, Melina wadransferred to the
Colorado Territorial Facility (CTCF), operated by the Colorado D@IC.Melina was assigned
to a cell with inmate Isaac Acevegho was violent and mentally illd. On April 24, 2013,
Aceves tortured and murdered Melind.

Analysis
1. Statuteof Limitations
Claims brought under 42 U.S.C. § 1983 are gaeety the two-year statute of limitations

contained in C.R.S. 8§ 130-80-10Blake v. Dickasom@97 F.2d 749, 750 (10th Cir. 1993). While
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state law determines the limitations period appleab a 8 1983 claim, federal law determines
when the cause of action accrudthker v. Board of Regents of State of K881 F.2d 628, 632
(10th Cir. 1993). Under federal law, the claiatxrue and the two-year statute of limitations
begins to run when the plaintiff “knows or haason to know of the injunyhich is the basis of
the action.”ld. In other words, the statute of limitatiobsgins to run once “the plaintiff can file
suit and obtain relief. Bay Area Laundry & Dry Cleaning Pension Trust Fund v. Ferbar Corp.
522 U.S. 192, 201 (1997).

Defendants argue that the claims accruadetonclusion of &6 COPD hearing in
December of 2012, when Defendants “ignored thegdato Mr. Melina” and allowed him to be
returned to the general popudat and transferred to the CTCF, or on April 4, 2013, when Melina
was transferred out of the BCCF operated by COAc. 14 at 4-5; Doc/ at 12-13. Plaintiffs
argue that their 8 1983 claim did not accruelinti Melina’s death on April 23, 2013, and is
therefore timely. Doc. 19 at 11-12.

| find that Plaintiffs’ § 1983 is not barred byettatute of limitations. Plaintiffs’ Eighth
Amendment claim alleges that “Mr. Melina waseafedly exposed to unreasonable risks of harm
by other inmates and was murdered as a resthiealeliberate indifference” of the Defendants.
Doc. 1 at § 10. I find that the “injury whichtise basis of the action” includes Melina’s murder
and therefore did not accrue until April 23, 20Baker, 991 F.2d at 632.

2. Eighth Amendment Violation

A two-part test governs the determination of wieeta prison official violated an inmate’s
Eighth Amendment rightsSee Farmer v. Brennabl1l U.S. 825, 834 (1994). The prisoner must
first produce objective evidence that the deprivatiossate was “sufficientlgerious” in that it

results “in the denial of the ‘minimalwlized measure of life’'s necessities.Itd. For a claim
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based on a failure to prevent harm, the inmate “must show that he is incarcerated under conditions
posing a substantial risk of serious harrfd? Second, a plaintiff mushew the prison official’s
“deliberate indifference” to a sutastial risk ofserious harmld. Deliberate indifference will be
found where the “official knows of and disregardseanessive risk to inmate health or safety.”
Id. at 837. The official must “bbtbe aware of facts from whidhe inference could be drawn
that a substantial risk of seus harm exists, and he madso draw the inferencelt. A plaintiff
must plead facts showing the clear existence adinger to him, as well as facts showing that
prison officials clearly knew or should have known of the existence of such danger, but
nonetheless deliberately icklessly failed to dorgthing to alleviate it.Id. at 838. Determining
whether a prison official had tmequisite knowledge of a substahtigk is a question of fact
subject to demonstration in the usual ways, including ciramtiat evidence or obviousnedsl.
at 842.

a. State Defendants

Lieutenants Fustini, Bezona, and Richards (8tate Defendants”) argue that Plaintiffs
have failed to satisfy the subjective prong becélus®nly factual allegationggarding their state
of mind are that they participated in a disciptyyhearing regarding Mela’s alleged assault of
another inmate at which Lieutenant Fustomind that Melina “may have some difficulty
processing information and may benefit from antakhealth evaluation.” Doc. 1 at fs&eDoc.
14 at 5-8. Plaintiffs respond thée risk of harm was obvious atitht it need not be established
that any specific assault was likely, onlyassault in general. Doc. 19 at 8-10.

| find that Plaintiffs have not alleged ththe State Defendants were “aware of facts”
showing a substantial risk of serious harm or they th fact drew that inference. Plaintiffs have

alleged only that Lieutenant Fustini was aware that Mr. Melina “may have some difficulty
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processing information and may benefit from a memtalth evaluation,” Doc. 1 at § 7, and that
they knew of the assault by another inmate thatth@basis of the COPD hearing. Plaintiffs have
not alleged that the State Defendants had angduknowledge of Melina’s mental issues, or that
they knew that his mental condition placed hims#t of assault. This is not enough, without
more, to establish an Eighth Amendment violation on the part of the State Defei@ksmts.
Vinyard v. EvansNo. 07-10241, 2008 WL 907381, at *3.[E Mich. Mar. 31, 2008) (finding no
deliberate indifference based only on placenmegeneral population instead of psychiatric
population);Bishop v. Hackel636 F.3d 757, 769 (6th Cir. 201 (finding no deliberate

indifference where officer refedanmate for mental health assessment but had no further
interaction with inmate).

b. CAA Defendants

CAA and the CAA case manageefendants Thomas, Sahr, and Gonzales (“CAA
Defendants”) argue that Plaintiffs have faileckttablish deliberate indifference on their part
because Plaintiffs’ allegations are conclusang because CCA had no authority to transfer
Melina or to control where he was being held. Doat 7-11. Plaintiffs allege that each of the
CAA Defendants was Melina’s case manager at sooit@ during early 2013 while he was held at
BCCF, and that PlairifiHinojosa spoke on the phone wigthch Defendant during that time
period. SeeDoc. 1 at § 8. Plaintiffs allege thds. Hinojosa informed each CAA Defendant that
her son had a mental disability and was in danfjessault from other inmates because of his
disability. 1d.

| find that Plaintiffs have failed to plead &mghth Amendment violation. Plaintiffs only
assert that Mr. Melina “continued to be assaulted by other inmates” while at BCCF, and that Ms.

Hinojosa repeatedly voiced her “concerns that her son was unsafe from assaults from other inmates
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because of his mental disabilityldl. Plaintiffs do not allege any specific incidents of assault, or
indicate that the details of any specific assauige conveyed to the CAA Defendants. These
allegations are not specific enough to stateencfor violation of the Eighth Amendmengee
Riddle v. Mondragorn83 F.3d 1197, 1205 (10th Cir. 1996begding Eighth Amendment violation
requires more than “conclusory” allegationBjpmas v. State of Coloraddo. 12-CV-03078,
2014 WL 656838, at *5 (D. Colo. Feb. 20, 204)ecting Eighth Amendment claim where
Plaintiff failed to identify any “actual threats or harm®hort v. Trujillg No. 08-CV-02209, 2011
WL 4048758, at *5 (D. do. Sept. 12, 2011).

In addition, Plaintiffs have not allegedattthe CAA Defendantsad any authority or
ability to transfer Melina, to SCCF or elsewharethat they had any knowledge of or control over
Melina’s transfer to CTCF or his agament to a cell with Isaac AceveSeeDoc. 1 at  8; Doc. 7
at 9-10. Accordingly, Plaintiffs have not edislved deliberate indifference with respect to the
CAA Defendants.See Faircloth v. MarqueXNo. 12-CV-3317, 2016 WB09047, at *3 (D. Colo.
Jan. 26, 2016) (“It should go without saying thatiagr official cannot be deliberately indifferent
where he has no knowledge of, let alone cdmiver, the prisoner's placement in allegedly
threatening conditions.”}iebert v. Raemis¢iNo. 13-CV-0259, 2018VL 9304634, at *15 (D.
Colo. Dec. 22, 2015) (finding thataintiff could not establish deldvate indifference with respect
to defendant who did not have any authoritghange challenged policies or procedures).
Because | conclude that Plaintiffs have ritegeed a violation of the Eighth Amendment, it is
unnecessary to reach the parties’ arguats regarding qualified immunitgeeDoc. 14 at 9-10.

3. Wrongful Death Claim

Plaintiffs also bring a wrongful death e¢taunder C.R.S. § 13-21-202 against CCA. Doc.

1 at 7 13-17. Because | have dismissed the § 1983 claim over which there is federal jurisdiction, |
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will not exercise my discretion to considPlaintiffs’ wrongful death claimSee28 U.S.C. §
1367(c)(3);Smith v. City of Enid ex rel. Enid City Compnid9 F.3d 1151, 115@0th Cir. 1998)
(“When all federal claims have been dismissed, the court may, and usually should, decline to
exercise jurisdiction over any remaining state claims.”).
Conclusion
For the reasons given above, Defendaxistions to Dismiss (Docs. 7 & 14) are

GRANTED. This case i®ISMISSED, with each side to bear its own fees and costs.

Dated: March 31, 2016 g/ John L. Kane
Senior U.S. District Judge




