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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15-cv-01017-JLK

BREANNA DELK,

Plaintiff,

V.

DALE JORDAN, individually and irhis official capacity as Omuty Sheriff, Alamosa County,
BOARD OF COUNTY COMMISSIONER®F THE COUNTY OF ALAMOSA,

DAVE STRONG, in his official capacitgs Sheriff, Alamosa County, and

JOHN DOES 1-10, in their individuaind official capacities as Deputy Sheriff, Alamosa County,

Defendants.

MEMORANDUM OPINION AND ORDER ON MOTION TO DISMISS

Kane, J.

Plaintiff Breanna Delk alleges thatestvas sexually assaulted by Defendant Deputy
Sheriff Dale Jordan while she was an inmatthanAlamosa County jail during 2013. Doc. 1 at
19 11-19. Plaintiff brings two 42 U.S.C. § 1988ikcis against Dale Jordan, the Alamosa County
Sheriff, the Board of Countgommissioners of Alamosa Goty (“BOCC”), and Does 1-10,
unknown Deputy Sheriffs alleged to have baemlved in sexual assaults at the Alamosa
County jail. Defendant BOCC has moved to dgsthe claims against it on the grounds that
Plaintiff has not sufficienthalleged the elements of maipal liability. Doc. 11.

“A plaintiff suing a municipality under sgon 1983 for the acts of one of its employees
must prove: (1) that a municipal employee cdtted a constitutional violation, and (2) that a
municipal policy or custom was the movingde behind the constiional deprivation."Myers
v. Okla. Cnty. Bd. of Cnty. Comm'db1 F.3d 1313, 1316 (10th Cir. 1998) (citidgnell v.

Dep't of Soc. Servs. of City of New Y,@&tR6 U.S. 658, 694 (1978)). In particular, the plaintiff
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must sufficiently allege the following: (1)dtexistence of a ctinuing, persistent and
widespread practice of unconstitutionakoonduct by the municipality's employees; (2)
deliberate indifference to dacit approval of such mtonduct by the municipality's
policymaking officials after notice to the officgabf that particular nsconduct; and (3) that the
plaintiff was injured by virtue ofhe unconstitutional acts purstam the custom and that the
custom was the moving force behind the unconstitutional @atazar v. CastillpNo. 12-cv-
01481-JLK, 2013 WL 69154, at *5-6 ([@olo. Jan. 7, 2013) (citinGates v. Unified Sch. Dist.
No. 449 996 F.2d 1035, 1041 (10th Cir. 1993)). In &ddi in order to establish municipal
liability based on failure to train, the plaintiff mudtege that the failure &sults from ‘deliberate
indifference’ to the injuries that may be causeBri/son v. City of Oklahoma Cjtg27 F.3d
784, 788 (10th Cir. 2010).

Defendant argues that BOCC does not havéethed authority to control the Sheriff or
his deputies, and Plaintiff hast alleged any BOCC policy or custom, causal link between those
policies and the constitutional violations alldger any deficiency in the County’s training
programs. Doc. 11 at 5-9. Plaintiff responds that it has alleged the existence of informal
policies and customs, and that discovery shouldllogved to further develop her allegations.
Doc. 12 at 2-4.

| find that Plaintiff has not alleged a afafor municipal liability against the BOCC.
Plaintiff has alleged no specifiadts regarding any formal or infoal policy or custom of the
County of Alamosa or the BOCC. Nor has Riéi made any specifiallegations that the
BOCC was on notice of any constitutal violations, or that it formally or informally ratified or
approved any formal or informal policies regarding those violationsntffai only allegations

regarding BOCC are formulaic recitations of theneénts of municipal liality, and this will not



suffice to overcome a motion to dismisSeeDoc. 1 at 1 36, 43, 46, 47, 49, S&lazar 2013
WL 69154 at *6 ( “Plaintiff cannot state a plausildlaim of municipal &bility by identifying a
single incident of alleged viations and then, without afyrther factual substantiation,
contending that such actions were consistetiit and caused by a municipal policy, procedure,
or failure to train.”). Nor is it sufficient targue that discovery maytyeeveal evidence of the
required elementsSee id (“Whether discovery may yielevidence of an unconstitutional
custom or usage, however, is not the legaldaed.”). Accordingly, BOCC’s motion to dismiss
(Doc. 11) isGRANTED. The BOCC iDISMISSED as a defendant in this action.

Dated: March 4, 2016 s/ John L. Kane
Senior U.S. District Judge




