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INTHEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 115-cv-01054-MSK-KMT

LAKEVIEW RENOVATIONS, INC.dba NORTH AMERICAN PROPERTY
SERVICES, INC.

Plaintiff,
V.
CITY AND COUNTY OF DENVER, a municipal corporation,
and
SHEILA DIDUCH,

Defendants.

JOINT AND STIPULATED PROTECTIVE ORDER

Upon motion of all the parties for a Prdige Order pursuant to Rule 26(c) of the
Federal Rules of Civil Procedund, IS HEREBY ORDERED that:

1. All Confidential Discovery Material producen exchanged in the course of this
litigation shall be used solely for the prosecutioriedse, and/or settlement of this litigation and
for no other purpose whatsoever and shall nalifgosed to any person except in accordance
with the terms of this Protective Order.

2. A producing party may designate as “Cdefitial” any document or information
that it has determined in good faith consisterafelates to the folleing: (a) trade secrets,
including but not limited to, employee lists, cliéists, prospective clierists, bid and pricing

information, records, forms, computer pauats, systems information, computer software,

LITIGATION/4629377.1
Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2015cv01054/156046/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2015cv01054/156046/51/
https://dockets.justia.com/

manuals, other business records and informatiothads for the operation of the businesses; (b)
financial, tax and accounting informatiomndidential or proprietary business-related
information, business plans or projections, actjaisioffers or expressions of interest, proposed
strategic transactions or other busires®binations, and competitive analyses; and

(c) confidential personal information.

3. “Confidential Discovery Material,” as ad herein, means any information of any
type, kind or character which is designassd‘Confidential” byany of the supplying or
producing parties, whether it be a document,rméttion contained in a document, information
revealed during a deposition, infaation revealed in an interrogatory answer or otherwise. In
designating information as “Confidential,” a paot third party will make such designation only
as to the information that it in good faith bgks contains confidential information and which
that party has treated as confidenpabprietary, or trade secret information prior to the

commencement of this litigation.

4, “Qualified Persons,” as used herein, means:
a. This Court and relevant Court personnel;
b. Counsel for a party (including in-haaisounsel) and necessary secretarial,

clerical and paralegal personnel assgstivith the litigation of this action;

C. Any expert, consultant, jury consultant, or other person (and his or her
direct staff and/or mock jurors) who is retaihby counsel for the purpose of consulting and/or
testifying in this litigation, proxded that each such expert onsultant shall have previously
signed the Acknowledgement of Protectiler, as provided in Exhibit A;

d. Persons who authored or receiveel ltocument outside of this litigation,

LITIGATION/4629377.1



as shown on the face of the document;

e. Court reporters and videographersaneed to transcribe or record
testimony;

f. The patrties, including any officer, director, agent, or employee of a party
deemed necessary by counsel to aid in the prosecution, defense, or settlement of this matter,
provided that each such person shall Hzeen advised of the Protective Order.

g. Deponents, witnesses, or potential wises to the extent counsel has a
reasonable and good faith belief that such penadhise witnesses in this case and that the
witnesses’ examination withgpect to the Confidential DiscayeMaterial is necessary in
connection with such testimony, providedttkach such person shall have signed the
Acknowledgement of Protective @gr, as provided in Exhibit Agxcept that persons described
in 1 4(f) shall not be requad to execute an Acknowledgemef Protective Order; and

h. Interpreters, support vendors and such other qualified persons otherwise

unconnected to any party buho are involved in takig testimony, copying documents,
and the like.

I Other persons upon written agreement of the parties; and

J. If this Court so elects, any otherrpen may be designated as a Qualified
Person by order of this Court after notice and hearing to all parties.

5. Documents produced in this action may be designated by any party or third party
as “Confidential” by marking eagtage of the document(s) scsagated with a stamp or other
text stating “Confidential.” Any duplication @onfidential Discovery Material authorized by

this Protective Order shall include the samegltesion on the copy asisks on the original.
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Documents produced in an electronic or ofbamnat in which stamping the document is not
possible shall be designated bgluding “Confidential” (or agasonable abbreviation) in the
name of each file that the party wishes to destigjor, if that is impractical, in another way that
will provide the receiving party with reasonable notice of the designation.

6. Any party may designate deposition tegtig as “Confidential” by so stating
during the course of the deposition so thatggnation is included in the transcript or by
notifying all of the parties in writing within thirt{80) days of receipt of the transcript of the
specific pages and lines of tbertified transcript which shodibe treated as “Confidential”
thereafter. Each party shallath a copy of such viten notice or noticet® the face of the
transcript and eaatopy theeof in his possession, custody ontrol. All deposition transcripts
shall be treated as “Confidential” for a period oftyh(30) days after the receipt of the certified
transcript.

7. Confidential Discovery Material shall nbé disclosed or madevailable by the
receiving party to persons other than Qualified Persons.

8. Documents previously produced may be retroactively designated by notice in
writing to all parties that the document is Adehtial Discovery Material by Bates number (if
any) within thirty (30) daysf the entry of this orderDocuments unintentionally produced
without designation as “Confidential” may beroactively designated in the same manner and
shall be treated appropriately from the datetem notice of the designation is provided to the
receiving party. A receiving party shall make a ozable, good faith effort to promptly collect
any copies that have been provided to individo#igr than Qualified Pgons entitled to receive

the document under the revised designation aalllisform QualifiedPersons who are entitled
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to receive the document of the revised designation.

9. Nothing herein shall prevent disclostoeyond the terms of this order if each
party designating the information as “Confidentiadhsents to such dissure or, if the Court,
after notice to all affected pags, orders such disclosures.

10. A party shall not be oblaged to challenge theggpriety of a designation as
“Confidential” at the time made, and a failuredim so shall not preclude a subsequent challenge
thereto. In the event any party to this litigatéhsagrees at any stagetbése proceedings with
the designation by the designatingtpaf any information as “Cdidential” or the designation
of any person as a Qualified Person, the partial fatst try to resolve such dispute in good faith
on an informal basis, such as by production chceedl copies. If the dispute cannot be resolved,
the objecting party may invoke this Protectivel@rby objecting in writing to the party who has
designated the document or informatioi@snfidential.” If the requested change in
designation is not agreed to within ten (hQ¥iness days, the party seeking the change may
move the Court for appropriate relief. The desiting party shall have the burden of proving
that the Confidential Discovery Material istinn the scope of protection afforded by this
Protective Order.

11. The parties may, by agreement, providesixeeptions to thisrder and any party
may seek an order of this Couarbdifying this Protective Order.

12. Documents and information shall not beigeated as “Confidential” if it is a
document or information that:

a. is in the public domain dhe time of dislosure, as evidenced by a written

document or the presence of the doeatror information on the internet;
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b. becomes part of the public domaimahgh no fault of the receiving party,
as evidenced by a written docurhenthe presence of the donent or information on the
internet;

C. the receiving party can show by weitt document (or on the internet) that
the information was in its rightful and lawful ggession or was in the public domain at the time
of disclosure;

d. the receiving party receigesuch information at a later date from a third
party without restriction as to disclosure, pa®d such third party has the right to make the
disclosure to the receiving party; or

e. has been previously disclosed toaatside third party with no request or
expectation that the informatidre regarded as “Confidential.”

13.  Nothing in this Protective Order shallgment the parties from using their own
Confidential Discovery Material in any manirike party deems appropriate including for
purposes not related to this ldigon. Nothing in this Protéige Order shall be deemed to
restrict a party’s use or disslare of documents or informatiahat it obtained from another
party or from a nonparty before the commenceroéttiis action, regatdss of whether a party
or nonparty designates the sasloeuments or information as Confidential Discovery Material
pursuant to this Protective Order.

14. A party or third party thadlesignates material as “Confidential” may remove or
change the designation by providing notice tréceiving parties and/or providing substituted
documents with the stamp removed or changed.

15. Inthe event a party wishes to use any Confidential Discovery Material in any
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affidavits, briefs, memoranda of law, or other pagéed in Court in this litigation, that party
shall file a Motion to Restrict pursuant@oC. COLO. LCivR 7.2, seeking to restrict public
access to the Confidential Discovery Mateuatler Level 1. The party seeking to use
Confidential Discovery Informatiom any affidavits, briefs, memoranda of law, or other papers
filed in Court in thiditigation may also coordinateith the producing party to redact

information contained therein to the producingya satisfaction in ku of filing a Motion to
Restrict.

16. If a party desires to use Confidential Discgvilaterial in open court, that party
shall provide the producing pgnvith an opportunity to okt before the Confidential
Discovery Material is revealed to any person not entitled to receive it under the terms of this
Protective Order or is made part of the Court record without being sealed or restricted. Neither
this Protective Order nor throduction of documents pursuantlis Protective Order shall be
interpreted as limiting or waiving a producing paobjection to the disclosure of information
or its use in open court.

17.  Within one hundred twenty (120) dayseafconclusion of tis litigation and any
appeal thereof, all documents designated fdential” and all reasonably accessible copies
shall either be returned to the relevant prodggarties or destroyed. A party or third party may
request that counsel for a party certify in writthgt reasonable steps were taken to gather and
destroy all documents designated “Confidential” and that all such documents have been
destroyed. Counsel shall obtain the same a=tibn from all persons to whom counsel
provided copies of documents designatedriftiential.” Provided, however, that (a) counsel

for the parties shall be entitled to retain paied with the Court, deposition transcripts and
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exhibits, expert witness repor#s)d trial exhibits and (b) expert withesses disclosed by a party
may retain any reports generatkding the course of this litigjan and any material prepared at
the request of counsel.

18.  The provisions of this Protective Ordmncerning the use and disclosure of
Confidential Discovery Material shall continuesdfiect after the conctiion of this action. The
Court retains and shall haveigdiction over the parties and all recipients of Confidential
Discovery Material for purposes ehforcing this Protective Order.

19. If a party receives a request, including bat limited to a sutoena in a legal or
administrative proceeding, for the productiorCainfidential Discovery Material provided by
another party or a nonparty, that party shalhgptly notify the partyr nonparty who provided
the Confidential Discovery Mateaii or its counsel, shall pernthe producing party or nonparty
to assert all appropriate @agions, and shall decline to produce the Confidential Discovery
Material on the basis of this Protective Ordecept upon court order entered after the notice and
procedures set forth above hdeaen followed. The partieeknowledge that the City and
County of Denver is subjetd the Colorado Open Retis Act, C.R.S. 88 24-72-204t,seq.
(“CORA") and that documents created or obé&al by the City and Counof Denver outside of
this lawsuit and in the possession of the @itg County of Denver may be provided pursuant to
CORA notwithstanding the fact that they algere produced by a party or non-party, including
those marked Confidential pursuant to this Protective Order.

20.  Nothing contained in this Protective Ordéall affect the rights, if any, of the
parties to make any objection, claim, or ottesponse to any discovery request, subpoena, or

guestion at a deposition, nor shall this ProtectivdeObe construed as amer by the parties of
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any legally cognizable ground or privilege t@hkold any document or information, or of any

right that the parties may have to assert such ground or privilege at any stage of the litigation or
any appeal. Nothing contained in this PratecOrder and no action pursuant to it shall

prejudice the right of any party to contestéleged relevancy, admissibility, or discoverability

of Confidential Discovery Material produced or sought.

21.  Nothing contained in this Protectived&r shall affect the City and County of
Denver’s obligations pursuant to the Color&jzen Records Act witregard to documents
provided by Plaintiff that werebtained by the City prior tor outside of this litigation.
Information or documents provided by Plaintifatiwere obtained or ithe City’s possession,
custody or control prior to or aaitle of this lawsii shall not be deemed Confidential Discovery
Material even if Plaintiff producesopies of such docuents during the cours# this litigation
which are deemed Confidential. In the evinat City and County of Denver or one of its
departments receives a request for docunmmtuant to the Colorado Open Records Act
regarding documents provided by or related torféff, the City and County of Denver will take
reasonable efforts to notify Plaintiff dfe request prior to responding to it.

22.  The parties agree that upon the executiahisfProtective Qter by all signatory
counsel, the parties are and shall be boundkeréhe parties acknowledge and agree that their
respective signing coundehve the authority to execute tiFsotective Order and thereby bind

the respective parties.
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23. ThisProtectiveOrdermaybeexecued by facsimile and in counterparts.

SIGNED this the 18 day of December, 2015.
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BY THE COURT:

Kathleen M. Tafoya
United States District Court Judge



AGREED:
SHERMAN & HOWARD L.L.C.

By:_ ¢/ Tamir I. Goldstein

Tamir |. Goldstein

William R. Reed
633 Seventeenth Street, Suite 3000
Denver, Colorado 80202
(303) 297-2900
(303) 298-0940 (FAX)
tgoldstein@shermanhoward.com
wreed@shermanhoward.com
Attorneysfor Plaintiff

By:_ g/ Tracy A. Davis

Tracy A. Davis, #35058
Robert G. Wheeler, #28889
Joshua L. Roberts, #46139
Assistant City Attorney
City and County of Dever City Attorney’s
Office
201 West Colfax Ave., Dept. 1207
Denver, CO 80202-5332
(720) 913-3282
tracy.davis@denvergov.org
robert.wheeler@denvergov.org
joshua.roberts@denvergov.org
Attorneysfor Defendants
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EXHIBIT A

ACKNOWLEDGEMENT OF PROTECTIVE ORDER

, declare that:

1. My address is

2. The name and address of my present employer is

3. My present occupation or job description is

4. My present relationship to plaintiff(s)/defendant(s) is

5. | have received a copy of tieotective Order in this action.

6. | have carefully read and understandphavisions of the Prettive Order, agree

to be bound by it, and spécally agree | will not use or ditzse to anyonergy of the contents
of any Confidential Discovery Material recedvander the protection of the Protective Order.

7.

| further agree to submit to the juristiamn of the United States District Court,

District of Colorado, and understand that the €may impose sanctions for any violation of the
Protective Order, and that viala of the Protective Order mayso provide the basis for civil
action. | declare under penalty of perjury undedaines of the state wherexecuted that the
foregoing is true and correct.

Executed this day of , 20, in the State of

Signature
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