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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane

Civil Action No. 1:15ev-01219-JLK-NYW
JONATHAN E. FRANCO, M.D.,
Plaintiff,
V.

BANNER HEALTH, anArizona nonprofit corporation d/b/a/ Big Thompson Medical
Group, Inc., a wholly owned subsidiary of Banner Health,

Defendants.

STIPULATION AND PROTECTIVE ORDER

Kane, J.

EachPartyandeachCounsel of Record stipulate ammbvethe Court for a Protective
Order pursuant to Rule 26(c) of tleederalRules of Civil Procedure concerninthe
treatment of Confidential Information (as hereinafter definadyl, as groundstherefor,
state as follows:

1. In this action, at least one of the Parties has sought and/@ seeking
Confidential Information(as defined inparagraph2 below). The Parties alsanticipate
seeking additional Confidentialnformation during discovery and that there wille
guestioning concerning Confidential Information in the course of depositions. The Parties
assert the disclosud such information outside the scope of this litigation coakliltin

significant injury toone or moreof the Parties’ businessor privacy interests. The Parties
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haveenterednto this Stipulation and requekie Courtenterthe within Protective Orddor
the purposef preventing the disclosure and usfeConfidential Informatiorexceptas set
forth herein.

2. “Confidential Information” means any document, file, portionsof files,
transcribed testimony, or resporteea discovery request, includirany extract, abstract,
chart, summary,note, orcopy madetherefrom - notmadeavailableto the public -and
designated by one of the Partieghe manner provided in paragraph 3 be&sicontaining:
private personnel informaticior the Plaintiff andany other employee diormer employee
of Defendant, financial and/onedicalinformationof Plaintiff, informationthat pertains to
patient identifying information or patienareinformation including statistics or other such
information, or financial, business proprietasy tradesecretinformation of Defendant.

3. Where Confidential Information igroduced providedor otherwise disclosed
by a Party in response tany discoveryrequest,it will be designated in the following
manner:

a. By imprinting theword “Confidential” on the first page or cover of
any document produced,;

b. By imprinting the word “Confidential” next to or above any
response to a discovery request; and

C. With respect to transcribetestimony, by giving written notice to
opposing counsdlesignatingsuch portionsas “Confidential” no later

than tercalendardaysafter receipt of the transcribéestimony.



4, All Confidential Information providedy a Partyin response to a discovery
request otranscribed testimony shall be subject to the following restrictions:

a. It shall beusedonly for the purposef this litigation and not foany
business or other purpose whatsoever;

b. It shall not be communicatedr disclosedby any Party’s counsebr a
Party in any manner either directly onindirectly, to anyonesxceptfor
purposesf this caseand unlessan affidavit in the form of Exhibit A
hasbeensigned.

5. Individuals authorized to reviewonfidential Information pursuant to this
Protective Ordeshall hold Confidentialnformationin confidence and shall not divulgjee
Confidential Information, either verbally or in writingo any other personentity or
government agency unless authorized to do so by court order.

6. The Party’'s counsel who discloses Confidential Information shall be
responsible for assuring compliance with the teofthis ProtectiveOrder withrespecto
persons to whom such Confidentiaformationis disclosed andhall obtain andetainthe
original affidavits signedby qualified recipientsof Confidential Information, andhall
maintain dist of all persons to whorany Confidential Information is disclosed.

7. During the pendencyof this action, opposing counsehy upon court ordeor
agreemenbf the partiesinspect the lisimaintainedby counsel pursuario paragraph6
above upon a showin@f substantialneed in order to establish the source ofan

unauthorized disclosure @onfidentialInformationand that opposing counsel ammable



otherwise to identify thesource of the disclosure.lf counsel disagrees witbhpposing
counsel's showingof substantial need, then counsehy seeka court order requiring
inspection under terms and conditions deemed appropriate by the Court.

8. No copiesof ConfidentialInformation shallbe madeexceptby or onbehalf
of counsel in this litigation and such copies shalhtaleandusedsolely for purposesf
this litigation.

9. During the pendency of this litigation, counsshall retain custody of
Confidential Information, and copies made therefrom pursuant to paragadaives

10. If opposing counsel objects to the designatafncertain information as
Confidential Informationhe or she shall promptly inform theother parties’ counsein
writing of the specific groundsof objection to the designatiodll counsel shall then, in
good faith and omninformal basisattemptto resolvesuchdispute.lf after such goodhith
attempt,all counselare unable to resolvéheir dispute, opposing counselay movefor a
disclosureorder consistentwith this order.Any motion for disclosure shall be filed within
14 daysof receipt by counsalf noticeof opposingcounsel'sobjection,andthe information
shall continugo have Confidential Information status from the time it is produced tinetil
ruling by the Court on the motion.

11. Use of Confidential Information in Court Proceedings: the event
Confidential Information is used iany court filing or proceedingn this action, including
but not limited to its usat trial, it shall not lose its confidential status as between the parties

throughsuchuse. Confidentialnformation and pleadings or briefs quoting or discussing



Confidential Information will not becceptedor filing “under seal” or otherwisekept out
of the public record in thiaction, however, excepl court ordeissued upomotion ofthe
party seeking tdfile the documents under seal. Any motion requesting ldavéle
documents undeseal shall comply with the requirementsf D.C.COLO.LCivR 7.2and
demonstratehat the Confidentiallnformation at issue is entitled to protection undie
standardsarticulatedin Nixon v. Warner Communications, Inc., 435 U.S. 589, 58@&
(1978) (applied inJnited Statesv. Hickey, 767 F.2d 705, 708 (10th Cir. 19&)d Crystal
Grower’s Corp. v. Dobbins, 616 F.2d 458, 461 (10th Cir. 1980)).

12. The terminationof this action shall notrelieve counsel orother persons
obligated hereunder from their responsibititymaintainthe confidentiality of Confidential
Information pursuant to this Protectiv®rder, and the Court shall retain continuing
jurisdiction to enforce the terms of this Protective Order.

13. By agreeing to thentry of this Protective Ordethe Partiesadoptno position
as to the authenticity or admissibility of documents produced subject to it.

14. Upon terminationof this litigation, includingany appeals,each Party’s
counsel shall immediately returto the producingparty all Confidential Information
provided subjecto this Protective Orderand all extracts, abstractgharts, summaries,
notes or copiesnadetherefrom. At that time, counsel shall alde undersealwith this
Court the listof individuals whohave receivedConfidential Information whichcounsel

shall havemaintained pursuant to paragraph 6 herein,@ohselshall provide the Court



with verification thatany of counsel's work produceferencingConfidential Information
hasbeendestroyed.

15. Nothing in this Protective Order shall preclualey Partyfrom filing a motion
seeking further or different protection from the Court under Rule 28(tle Federal Rules
of Civil Procedure,or from filing a motion withrespectto the manner in which
Confidential Information shall be treated at trial.

Dated at Denver, Colorado, this™@ay of Septembe2015.

BY THE COURT:

o £ Ko

JOHN LQ;ANE
SENIORW.S. DISTRICT COURT JUDGE

STIPULATED AND AGREED TO:

Plaintiff: Counsdl for Plaintiff:

s/ Jonathak. Franco with permission s/ David M. Herrera, with permission
Jonathan E. Franco, M.D. David M. Herrera

Defendant: Counsdl for Defendant:

BANNER HEALTH
s/ Lindsay Fiore
Frank Visciano
By s/ Kim Ohman, with permission Stephanie J. Quincy
Kim Ohman, Regional Claims Director Lindsay J. Fiore




EXHIBIT A
to
STIPULATION AND PROTECTIVE ORDER



AFFIDAVIT
STATEOFCOLORADO

)
) Ss.
COUNTY OF )

, Swears oaffirmsand statesnderpenalty of perjury:

1. | havereadthe Protective Order in Fran@o Banner Health, a copyf which
Is attached to this Affidavit.

2. | havebeeninformedby , EsQ., counsel
for , that the materials described in thelist attached to this Affidavit are
Confidential Information as defined in the Protective Order.

3. | promise that | have not and will not divulge, or undertake to divulgayo
personor recordingdevice any Confidential Information showmor told to me exceptas
authorized in the Protectiv®rder. | will not usethe Confidential Information for any
purpose other than this litigation.

4, For the purpose®f enforcingthe terms of the Protective Order, | hereby
submit myself to the jurisdiction of the court in the civil action referenced above.
5. | will abide by the terms of the Protective Order.
(Signature)
Print Name:
Address:
Telephone No.: ( )
SUBSCRIBED AND SWORN to before me this day of :
20 ,by :

WITNESS my hand and official seal.

[SEAL]

Notary Public
My Commission Expires:
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