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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 15<¢v-01472RBJ
TELIAX, INC. d/b/a Teliax Colorado, LLC,
Plaintiff/Counterbefendant
V.

AT&T CORP.,

CounterPlaintiff/Defendant

ORDER

On November 1, 2016 the Court granted plaintiff Teliax, Inc.’s (“Teliax”) moton f
summary judgment on defendant AT&T CorporatigfiST&T ”) counterclaims against it. ECF
No. 73. Although Teliax did not move for summary judgnantts own claimst that time the
parties subsequently agreed that the Court’s order effectively resolved ltoseic Teliaxs
favor. ECF No. 75 at §2. hE partieshereaftersought to vacattheir trial dateand prepared to
stipulateto the entry of final judgment ifieliax’s favor. Id. However, before they could do so
theD.C. Circuit issued an opinioracatinga Federal Communication Commissi¢fFCC”)
decisionl reliedon heavily in reaching thatecision. See AT&T Corp. v. FC341 F.3d 1047,
1049 (D.C. Cir. 20&) (vacatingn re Connect America Fun@0 FCC Rcd. 1587 (2015)
(hereinafter theCAF Order”)). Accordingly AT&T now contends that the Court showldcate
thatprior order and enter summary judgment in its favor instead. ECF No. 78. For the reasons

below, however, | find thathile vacating my prior order makes sense in light of the D.C.
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Circuit's decision, this casghouldbe referred to the FCC rather thdgcidedsummarilyin
AT&T's favor.

As way ofbackground, this case involvasilling dispute between Teliaxa company
routing tollfree £8000r “8YY” calls in Colorado—and AT&T—a corporation servicing many
of those Colorado-based 8YY customers. ECF No. 73 at 1. The disputaféeosd &T
refused to pay Teliagertain “endoffice switching” charges because of its belief that the
services Teliax providem it did not constitute end-office switchingd. An endeffice
switching service typicallgonsists othe physical lasiile transmissiof a callvia an actual
physical facility. Id. at 10. Routing over-th®p Voice of Internet Protocol (“VoIP”) traffie-
i.e., calls made over the internet—Teliax did not in fact provide tbxaet service.

Nevertheless, Teliax successfully argtleatit was entitled to charger them Teliax’s
Tariff—i.e., its “contract” with AT&F—incorporated what was known as the VolP Symmetry
Rule or “WVSR.” The VSR, which the FCC passed in 2@llbws over-the-top/olP providers
and local exchange carrsff'LE C”) such as Teliaxo potentiallycharge “enebffice switching
charges” for providing the “functional equivalent” of eoffice switching servicesCAF Order
at *2, see47 C.F.R. 88 51.903 and 51.9%&g also In Re Connect Amerfeand 26 FCC Rcd.
17663 (2011) (adopting those regulations). What's more, i@&fOrder decided four years
later the EEC clarified that the servicé€£Cs like Teliax provided did in fact constitute the
“functional equivalent’of endoffice switching servicesSeeCAF Orderat *6. Thus, Igranted
summary judgment in Teliax’s favor.

On November 18, 2016 i case challenginpe FCC’datterdecision however the
D.C. Circuit held that the FClRadnot explaimdwhat the phraseftinctionally equivalerit

meant‘with the requisite clarity to enable [thewrt] to sustaitjithe] conclusionthat the



services LECs like Teliax provide are the “functional equivalent” ofadfide switching
AT&T, 841 F.3d at 1049. Accordingly, tBeC. Circuit vacated th€AF Order and remanded
the Commission the isswé what servicesf any, provided by over-thésp VolP-LEC providers
constitute the “functional equivalent” of ewdfice switching

As AT&T correctly points outthis remandof the CAF Ordereffectively undermines my
finding thatthe routing services Teligagrovided to AT&T inthis caseconstitutel the functional
equivalent of enaffices switching SeeECF No. 73 at 12 (“[Bdcause | conclude that the FCC
made it clear in its 2015 clarification of that rtihat the services CLECs like Teliax provide are
the functional equivalent of endffice switching[,] seeCAF Order, at *11, | find that Teliax
lawfully billed AT&T for these end user service charges, and that AT&T carowtdispute
those bills”). Forthat reasonhe summary judgment | entered in Teliax’s favor in this billing
dispute must be vacated.

However because the D.C. Circuit remanded ®BCC for further clarificatiothis
issueof what“functional equivalencelawfully meansthe opposite conclusiodsI &T wants
me to reach-i.e., that Teliax’s services dwt constitute the functional equivalent of eoffice
switchingas a matter of lawand that AT&T is therefore entitled to summary judgmerits
favor—arenot necessarily borne oeither. In other words, even though the D.C. Circuit
expressed in dicta itkepticism that ovethe-top VolP providers and LECs cou&fully
charge forendoffice switching—and, thereforewhetherthe VSR itselfwas valid, se&AT&T

Corp, 841 F.3d at 1054-56—the issue of whethersaryicescompaniedike Teliax provide

! Teliax’s main argument in oppositiontisat because the D.C. Circuit's decision did not actually vacate
the VSR that my decision still stands. ECF No. 77 at 3alwever,while | held in my prior order that
Teliax’s Tariff validly incorporated the VSRnonetheless concludédat its services constituted the
“functional equivalent” of enaf{fice switching entiihg them tobill for those serviesper the VSR

because the FCC in ti@AF Orderhadsaid so. ECF No. 73 at 12. Thus, while the VSR might still stand
(for now), there is no longer any authority to suggest #sas matter of lawthe services Teliax provide
constitutedhe “functionalequivalent” of enebffice switching.
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constitute the “functional equivalent” of ewdfice switchingremainsan issue the FCG
currentlygrappling with. Accordingly,because this is an undecided mattat the
administrative agency tasked with clarifying this regulatory issue is clyrgetiding, lagree
with AT&T’s alternative egumentthat if summary judgment in its favor is not warranteat a
referral of this case to the FGMder the doctrine ofpfimaryjurisdiction’ is the next best step
“The doctrine of primary jurisdiction allows a federal court to refer a mattancirge
beyond theconventional experiences of judges ‘falling within the realm of administrative
discretion to an administrativagency with more specialized experience, expertise, and
insight”? Williams Pipe Line Co. v. Empire Gas Caqrp6 F.3d 1491, 1496 (10th Cir. 1996)
(quotingNat’l Commc’nsAssn, Inc. v. American Tel. and Tel. Cd6 F.3d 220, 223 (2d Cir.
1995). “Specifically, courts apply primary jurisdiction to cases involving techaied intricate
guestions of fact and policy that Congress has assigned to a specific[dgeldcysame)
Typically a caséy-case decision, under Tenth Circuit precedent at coust
neverthelessonsiderthreequestionseforedeciding whether to invoke this doctriaed refer
an issudo the relevant administrative agenceelON Servs., Inc. v. Qwest Corg93 F.3d
1225, 1239 (10th Cir. 2007 First,it must decidéwhether the issues of fact in the case . . . are
not within the conventional experience of judges|d. Secondit must assessvhether the
issues of fact . . . require the exercise of administrative discretidd[.JAnd finally, the court
must cecidewhether thassues'require uniformity and consistency in the regulation of the

business entrusted to the particular agendy.”

2“\When the primary jurisdiction doctrine is invoked, ‘the judicial processispended pending referral
of such issues to the administrative body for its viewSON Servs., Inc. v. Qwest Corg93 F.3d 1225,
1239 (10th Cir. 2007) (quotirignited States v. W. Pac. R.R..C862 U.S. 59, 64 (1956)). “Referral
does not automatically divest the court of jurisdictiold” Rather, “[t]he district court may retain
jurisdiction over the proceedings by staying the plaintiff's claims peratjiegcy action or, if neither
party will be unfairly disadvantaged, dismissing the case without pcejtidd.
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Here, lanswer all three questionmsthe affirmative Although it perhaps goes without
saying, pdges with no technical background in telecommunications greejlaredvhen
comparedo the FCCto decide what servicefsany performed byover-the-topvVolP-LEC
providers constitute the “functional equivalent” of #reloffice switching. Furthermoreit is
quite cleatthat the FCC dsiresuniformity with respect to this issue s previous attempt to do
sothrough theCAF Orderevidences Finally,the Tenth Circuit has explainéadat “when the
regulatory agency has actions pending before it which may influencesthatifitigation,
invocation of the doctrinpof primary jurisdiction]may be appropriate.fd. As described
above, sch is the case here.

Forthose reasonsfind that it is proper to vacate the Court’s prior order granting a
summary judgmerit Teliax’s favoron AT&T’s counterclaims [ECF No. 73] and to refer this
case to the FC@r further guidance Accordingly, the Courtrsall gay further proceedings in
this case pendinthisreferral to the FCC.

DATED this 1stday ofSeptember2017.

BY THE COURT:

Brelspatarn

R. Brooke Jackson
United States District Judge



