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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 15-cv-01473-M SK-CBS
REBECCA COLAIZZI,
Plaintiff,
V.

FIRE PROTECTION SERVICE CORPORATION, d/b/a Mountain Alarm,

Defendant.

OPINION AND ORDER ON MOTION FOR SUMMARY JUDGMENT

THISMATTER comes before ¢hCourt on Defendant, Fire Protection Service
Corporation d/b/a Mountain Alarm (FPS)’s Motion for Summary Judgme2)( Plaintiff,
Rebecca Colaizzi's, Responge2l), and FPS’s Reply#(28). Also before the Court is Plaintiff's
Motion to Restrict# 27).

l. Jurisdiction

Ms. Colaizzi asserts a claim under Title VII, 42 U.S.C. § 2000e, and the Court exercise
jurisdiction over ts claimpursuant to 28 U.S.C. 8§ 1331. The Court exergigesdictionover
Ms. Colaizzi'srelatedstate law clainunder28 U.S.C § 1343.

Il.  Relevant Undisputed Facts'

The following is an abbreviated summary of the facts; relevant datadsscussed with

more specificity in the Court’s analysis.

1 Consistent with Fed. R. Civ. P. 56, the Court views the evidence in the light most favorabl

to the non-movant; here, Ms. Colaizzi. Where disputed, the Court ataestpresented hys.
Colaizzi as true.
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FPSis a business that installs home and buildilegm systemdesigned talert fire and
police departments in the event of an emergency. Ms. Colaizzi began work§ at 208 as an
administrative assistanh 2010she wagromoted to officenanager

As office managems. Colaizzi was responsible for overseeaagninistrativefunctions
includingthe processingf alarm systencontractsand invoicing service ticke{sequests for work
from preexisting customerdrompt processing @ontracs was essential to FPBusinessUntil
a contract was processed;ustomer’s alarm vanon-functional andaw enforcement agencies
did not have the relevant information necessary to respond to an emergency. In alkef aor
alarm went off befora contrachad been processed, no emergency assistance would be
dispatched to the customeaddressThis exposed the customer to risk &RE to potential
liability. Similarly, the prompt billing ofervicetickets was important to FPS’ cash flow.

Ms. Colaizzi initially performedher job well. In 2011she wasommeneédfor her work
ethic buturgedto focus on delegatingork to subordinatesn 2012, she received the “Employee
of the Month” award, anth June of 2013he was given a raise

Nearthe end of 2012r early 2013, FPS acquired Rocky Mountain AlaAs.a resulof
the expansin, Ms. Colaizzi’'s workloadhcreased substantia)lgndtwo administrative staff
members from Rocky Mountain Alarmere hiredo assist her. Bspite the extra staff]s.
Colaizzi fell behind in her worlparticularlywith regard tgprocessing contracts abdling
service ticketsMs. Colaizzi told her supervisor, Craig Simonds, that she was bightinelse tasks
andthat shevasunable b timely complete the increased volumenafrk. She also maintains that
she requested help but none was provided.

Mr. Simondswas concerned about Ms. Colaizzi’s failure to keep up with the processing of

contracts and the billing of ticketandas a resulbhadregularmeetings witther. In September
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2013, Mr. Simonds met with Michael Bailey, FPS’ Chief Financial Officer karén Hockins, a
human resources representative, regarding Ms. Colaizzi's performance. MndSiand Mr.
Bailey contemplated either terminating Ms. Colaizzi’'s employment or moving heotoex
position. However, no action was takarthat time becaesbased on his conversations with Ms.
Colaizzi, Mr. Simonds still “had full trust that she would get [her job duties] handled.”

Ms. Colaizzi leftwork for maternity leave on October 12013. Before leaving, she
informed FPS o$everalother issuesl) that there waa problem withclosingservice tickets2)
that ®veral service ticketsadnotbeenentered into the correct database, and as a pestittmers
had not beebilled for work done by FPS technicians; and 3) that she and another employee had
hada conflict with one anotherbut that it had been resolved.

WhenMs. Colaizzibegan hematernityleave Mr. Simondsand staffvent to heioffice to
determine what work needed to be done. To their surprise, theyrwanedthar70 contracts that
had nd been processe®f great concern was thabme of the unprocessedntracts were not
foundin files or cabinet§¢where contracts were usually kefiytinsteadin the drawers a¥s.
Colaizzi’'sdesk. This discoverled Mr. Simondsto believethat Ms. Cohizzi hadnot been
forthcoming with him about the extent to which she had fallen behind, that instead she had
deliberately hidden muaobf her uncompleted work.

OnNovember 6while still on keave, Ms. Colaizavas asked to meetith Mr. Simonds,
Mr. Bailey, and Ms. Hockins. At @it meetingMr. Simonds and Mr. Bailepld Ms. Colaizziwhat
they haddiscovered and that FPS intended to terminate her employment based on poor job
performancelLater that daylFPSsentMs. Colaizziformal noticeof her terminatn and the
reasons therefor@he letter statethat FPSdecision was made becau$gFPS employeemund

more tharseventyunprocessed contracts, some more than a year dlier2) wereover 600
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service ticketslating back to May of 2012 that had not been closed or pb8)ellls. Colaizzhad
failed to enter emergency contacts and public safety agencies into cus&soeils undermining
the purpose of those customers’wgdty alarms; 4) Ms. Colaizzi hdthroken relationsips with

the key staff membest; and 5)Ms. Colaizzirefusedto accept management’s offer for additional
staff membersMs. Colaizzi’'s employment was terminated effective immediatetga new

office manager, Christine Graverson, was hfrés. Graverson did not have children.

Ms. Colaizzi asertstwo claims against FPS: fjscrimination in violation of Title Ml
based on pregnancy; a@jidefamation/ slandarnder Colorado law.FPS moves for summary
judgment on both claims.

IIl.  Standard of Review

Rule 56 of the Federal Rules of QifArocedure facilitates the entry of a judgment only if
no trial is necessarypee White v. York Intern. Corg5 F.3d 357, 360 (10th Cir. 1995). A trial is
required if there are material factual disputes to resolve. As a resuftpeatrmmary judgmens
authorized only “when there is no genuine dispute as to any material fact anul/tve s entitled
to judgment as a matter of law.” Fed. R. Civ. P. 5&a)yant Homes, Inc. v. Collin809 F.3d
1133, 1137 (10th Cir. 2016A fact is material if, under the substantive lawelates to an
essential element of the clai®ee Anderson v. Liberty Lobby, Ing77 U.S. 242, 248 (1986). A
dispute is genuine if the conflicting evidence would enable a rational triactafofresolve the
dispute for eitheparty.Becker v. Batemarr09 F.3d 1019, 1022 (10th Cir. 2013).

For purposes of consideringgammary judgment motigsubstantive law specifies the

2 To the Court’s knowledge, noaerd evidence indicates the exact dattMs. Graverson

was hired
3 Previously assertadaims for violation of the Family Medical Leave Act and retaliation
were voluntarily dismissed.



elements that must be proven for a given claim or defense, sets the standaofl ahpridentifies
the party with the burden of proogee Anderson v. Liberty Lohlyc., 477 U.S. 242, 248 (1986);
KaiserFrancis Oil Co. v. Produces Gas Cq.870 F.2d 563, 565 (10th Cir. 198@n summary
judgment, the Court viewthe evidence presentedthre light mosfavorable to the non-moving
party, thereby favoring the right to tri&dee Tabor v. Hiltilnc., 703 F.3d 1206, 1215 (10th Cir.
2013).

Motions for summary judgment generally arise in one of two contexts — when thatmova
has the burden of proof and when the non-movant #dberethe movant des not have the
burden of proof, the movant must show that the non-movant lacks sufficient evidence tahestablis
aprima faciecase Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). The moving party must
identify why therecord evidence reveals that the fimavantcannot establish prima facie
showingas to eaclelemenbf a claim See Collins850F.3d atl137.But, if the respondent comes
forward with sufficient competent evidence to establiphraa facieclaim or defense, then a trial
is required. Conversely, if the respondent’s evidence is inadequate to estpblish tacieclaim
or defense, then no factual determination of that claim or defense is required andysoragna
enter.See Shero v. City of Gre, Okla, 510 F.3d 1196, 1200 (10th Cir. 2007).

On the other hand, where the movant bears the burden of proof (as is the case with FPS’
motion for summary judgment @m affirmative defense tds. Colaizzi’'s defamation claim) the
movant must comforwardwith sufficient, competent evidence to establish each element of its
claim or defensesed-ed. R. Civ. P. 56(c)(1)(A). Presumably, in the absence of contrary evidence,
this showing would entitle the movant to judgment as a matter of law. Howeverresganding
party presents contrary evidence estabigh genuine dispute as to any material fact, a trial is

required and the motion must be denigde Leone v. Owsle®10 F.3d 1149, 1153 (10th Cir.
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2015);Schneider v. City of Grand Junction Police Rel7 F.3d 760, 767 (10th Cir. 2013).

V. Analysis

A. Pregnancy Discrimination Claim

Discrimination on the basis of pregnancy is prohibited by Title VII, 42 U.S.C. § 2600e,
seq.Like manyTitle VII claims, this claims analyzed pursuant to the burdgmfting framework
outlined inMcDonnell Douglas Corp. v. Greg#l1 U.S. 792, 80R4 (1973).SeeYoung v. United
Parcel Serv., In¢.135 S.Ct. 1338, 1353-54 (2015ge alsaleffries v. State of Kansaks47 F.3d
1220, 1231 (10th Cir. 1998)nder this framewrk, the employee bears the initial burden to
present grima faciecase.Jones v. Barnhast349 F.3d 1260, 1266 (10th Cir. 2003). If the
employee establishegama faciecase, the burden shifts to the employer to articulate a
legitimate, nordiscriminabry reason for its adverse actidones 349 F.3d at 1266f a
legitimate, nordiscriminatory justification for the adverse action is assertedbtirden then
returns to the employee to demonstthtd the justification is pretextuahd theruereasm for the
adverse action wamlawful discrimination Bausman v. Interstate Brands Cqrp52 F.3d 1111,
1120 (10th Cir. 2000).

FPS does not dispute that Ms. Colaizamestablish grima faciecasel) she belongs to a
protected class; 2) she sufferedaaiverse employment actigtermination) and 3) the adverse
action occurred under circumstances giving rise to an inference of discronilsse, e.g.,
E.E.O.C. v. PVNF, L.L.C487 F.3d 790, 800 (10th Cir. 2007). InstdaldS argues that it
terminated Ms. Colaizzi for a legitimate, ndiscriminatory reasosr poor job performance as
outlined in the letter of termination.

An employer’'sburden to show kegitimate, nordiscriminatory reason for terminatios

“exceedingly light."Swackhammer v. Sprint/ United Mgmt. G923 F.3d 1160, 1166 (10th Cir.
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2007).See Furnco Const. Corp. v. Watet488 U.S. 567, 578 (1978;E.O.C. v. Flasher Co.,
Inc., 986 F.2d 1312, 1317 (10th Cir. 199Rpor performancby an employee iaquintessentially
legitimate and andiscriminatory reasoik.g., Garrett v. Hewlett Packard C&05 F.3d 616, 621
(10th Cir. 1994). Taken as truel’S’s justifications constitutefaciallylegitimate,
non-discriminatory reason for terminati@f employment.

Thequestion before the Coug whether MsColaizzican comdorwardwith competent
evidence that createsgenuine dispute of fathat FPS’ justifications are pretext for
discrimination Bryant v. Farmers Ins. Exchang&32 F.3d 1114, 1125 (10th Cir. 2005). In some
instancesa plantiff mightoffer evidenceshowing that themployer’sstated reasons aneeak,
implausible, incasistent, incoherent, suffer from contradictiomisare simply falseKendrick v
Penske Transp. Servs., In220 F.3d 1220, 1230 (10th Cir. 200®forgan v.Hilti, Inc., 108 E3d
1319, 1323 (10th Cir. 1997). In other situations, a plaintiff may focueetimingof the
employer’s actions relative to its decisi@ee Plotke v. Whitd05 F.3d 1092, 1105 (10th Cir.
2005). But, émporal proximity alone is insufficient to establish pretieki.Lobato v. N.M.
Environmental Dep;t733 F.3d 1283, 1293 (10th Cir. 201B)pctor v. United Parcel Serns02
F.3d 1200, 1213 (10th Cir. 2007)hd sequencef events must be viewed in the context of the
record as a whe, and must include consideration of the defendant’s explanatiats timing
Bird v. West Valley City832 F.3d 1188, 1204 (10th Cir. 2016).

Ms. Colaizzidoes not dispute that she fell behind and failed to timely process FPS
contracts opromptly bill tickets. Indeed, she acknowledges that the failure to do so could be

grounds for termination of her employment. @hguesnstead, that FPS’ explanation is suspect



becausef the timind* of its decision to terminate her employmerduring her maternjtleave
when FPS knew earli¢hat she was behind in her wotk.

FPS concedes thatitas generally aware thists. Colaizzi wasehind in hework before
her maternity leavdyut it had no idea of the severity of the problem untiscovered more than
seventy unprocessed contracts én bfficeand learnedhe extent otunbilled tickets. Thse
discoveres fundamentallghanged its assessmentwd. Colaizzi’'snonperformance-it revealed
a more severe problem and caused Mr. Simonds to doubt Ms. Colaizzi’'s reomeesgjiability.

FPSoffers evidence that upon search of Ms. Colaizzi’s offite,Simonds discoverealt
least70 unprocessed contracs®ne more than a year dldhis was many more contracts than
Mr. Simonds had previously understood wenéstanding. In additiorgontractsvere found in
Ms. Colaizzi’'s desk drawers rather tretaredon shelves or in fileas was customairg the office
Thisled Mr. Simonds ¢ conclude thails. Colaizzihad purposelgoncealed heunfinishedwork
before taking leavéietestified “I wasvery disappointed when | found, you know, the magnitude
of contracts that were not processdd.addition, Mr. Simonds statedat hefound numerous

contracts thaMs. Colaizzi had haphazardly entereth databasethatdid not contain correct

4 Ms. Colaizzioffersno direct evidence of any discriminatomyiraus, and acknowledges

that FPS has policies in place to aid working mothers, and that her coworkerd seeitesl for
her to have a baby. She alludes to an argument that her replacement, Ms. Graverson, ded not hav
children, but offers no elaboration.

5 Ms. Colaizzisuggests thdtPS’statementhat it discoverethow far behind she was in her work
only after she took maternity leave, is incredible because FPS creyda@mentffice manager
before she left on leavEPS statethat it discussed &hposition with Ms. Graverson, an office
manager located in Arizona on October 17, 2013 (three or four days after Ms. Geéiznn
leave). Ms. Colaizzsurmiseghat FPS began discussions eaiiiecause she saw Ms. Graverson
in FPS officers oi®ctoberl8, 2013 when she went in to get some work. Taken as true, Ms.
Graverson’s presence at FPS offices on October 18 is not probative of whether tiomgersa
about her filling the office manager position took place before or after Céddzave began on
October 14.



information He believed she “intentionally pulled the rug over [his] head and told [that]she
was caught up This discovery wasiltimately “what was the deciding factor and what put me
over the edge, if you will.”

FPS also dicovered that Ms. Colaizfailed to billmanyservice ticketsMr. Bailey
testified that during Ms. Colaizzi’'s leave, he received a call from anoBferemployee, Chris
Leno, who reported that there was a serious problem with outdated service hiick&ailey
learned thasome 600 to 1,000 tickettied beereft open FPSstated in its letter to Ms. Colaizzi
that this failure may have cost FPS $10,000 in unbilled revenue, as well as dggatigfam
customers billed unduly late.

Ms. Colaizzidisputes FPSaspersions as teer integrity® butshe offers no evidence that
rebutsthe factual evidencgrofferedby FPS She has not come forward with evidence to
contradict theaumber of unperformed contractee manner in which they were discoveoed
number of unbilled tickets discovered during heternity leavelmportantly, even though Ms.
Colaizzi spoke generally with Mr. Simonds about being behind, themeasidence thatls.
Colaizzi disclosedor thatFPSotherwiseknew of the severity othebacklogbeforeMs. Colaizzi
left on maternity leaveAlthough Ms. Colaizzstates there was “never a time” whskre did not
apprise Mr. Simonds of hetatus anghrogressshedoes not allege that she informed him as to
specific numbers afinprocessed contracts or unbilled tickets. The Court accepts, dddrue,

Colaizzis representation that she asked Mr. Simonds for help wittalsks on “several

6 The Court’s role in employment cases is not to act as a super personnel department and
secondguess business decisions with the benefit of hindstge.Kendrick v. Penske Transp.
Serv, 220 F.3d 1220, 1233 (10th Cir. 2000). Insteélae urtexamineghe facts as they appeared
to the decision maker at the tinieeves v. Sanderson Plumbing Products, §80 U.S. 133, 147
(2000).



occasions” and approached Mr. Simonds to see if she could train him to assist herhnith bi
But, generastatementand requests for assistam®not rebuEPS evidence that itvas surprised
by the severity of the backlog problem and ywees/iouslyunaware of theaumber of contracts and
tickets that were unfulfilletbefore Ms. Colaizzi began her leave.

In sum, there is no evidence to reB&#Ss showingthat 1) prior toMs. Colaizzi's
maternity leave it was unaware of the extent and severfsofColaizzi’s unperformed work; 2)
it discovered the extent and severity of the problem after Ms. Colefziod maternity leaveand
3) thatMs. Colaizzi'semployment was terminated durihgr maternity leave due to the newly
discovered severity of the problem and FPS’ perception that steheelaled this severity.
Because FPS has presentedontroverte@videncgustifying itsreasos for terminating Ms.
Colaizzi's employmenivhen it did the mere fact th&PS’ decision was made during Ms.
Colaizzi’'s maternity leave along insufficient to demonstraf@etext.

Becausehereis no genuine dispute as to pretext there is no need for a trial. FPS has
established a legitimate, naiscriminatory reason for terminating Ms. Colaizzi’'s employment.
Accordingly, judgment is properly entered in favor of FPS on the claim of unlawfyhamey
discrimination.

B. Defamation/Slander

FPSalso requestsummary judgmernt its favoron Ms. Colaizzi’'s defamation claint.

seekgudgment orits affirmative defense of absolute priviledys. Colaizzi’'s defamation claim is

based upon statements madd-B\s to the EEO@ respnse to Ms. Collaizzi'sliscrimination

! FPSdisputeghat Ms. Colaizzaskedfor help, and contends that she in fact turned down
help when offered by FPS’ CFO, Mr. Bailey. However, for purposes of this motionpthe C
construes the evidence most favorably to Ms. Colaizzi’s.
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claim. Ms. Colaizzi asserts that FPS’ statements were false, and thereforaaratoef under
Colorado law?

Assuming, without deciding, that statements made by FPS were false, thermjisestio
whether they are acinable. @rtain defamatory statemesrdre not actionable. For example,
statements made in judicial or quagilicial proceedings are privilegedu@stjudicial
proceedings relat®, or invole adjudicative actsthat is, determinati@gof facts and
applicatiors of law.SeeBlack's Law Dictionary(7th ed.1999). The purpose for insulating
statementsnade in judicial or quagudicial proceedingfrom defamation liability is sound: there
is astrong public interest that the participants in judicial and quasi-judicial ghoggseprovide
complete and detailddformation, and were participants to face risk of a civil defamation suit,
their willingness to do smight be impairedSee Walters v. Linhgs59 F.Supp. 1231, 123y (D.
Colo. 1983);Edmond 2013 WL 535579, *7. In other words, excluding these such statements
allows witnesses and parties to speak freely about their perceptions surreavaitgyelated to a
dispute, and in turhelps to ensure that a decisioraker has all information relevant to fairly
resolving the dispute.

At least me decisiorfrom this districtfoundthatEEOC proceedingarequastjudicial in
nature andthus,statements made in the EEO@gess arerivileged See:Edmond v. Pikes Peak
Direct Marketing, Inc.No. 11ev-02021CMA-KLM, 2013 WL 535579, *7 (D. Colo. Jan. 17,

2013). This finding is consonant withanydecisionsoutside the districtSeeCortez v.

8 To raisea ddamation claima plaintiff must offer evidence of: (1) a defamatory statement

concerning another; (2) published to a third party; (3) with fault amountingeasitriegligence
on the part of the publisher; and (4) actionability of the statement irrespettpecial damages
or the existence of special damages to the plaikt#iiters v. Linhqf559 F.Suppl231, 1234 (D.
Colo. 1983)Williams v. Dist. Court866 P.2d 908, 911 n. 4 (Colo.199Bawson v. Ston327
P.3d 340, 345 (Colo. App. 2014).
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Wright, No. CIV 06-1198 JB/ACT, 2008 WL 4104133, at *11 (D.N.M. April 29, 2008)
Bernstein v. Seemah93 F.Supp.2d 630, 636 (S.D. N.Y. 2008habazz v. PYA Monarch, LLC
271 F.SUpp.2d 797, 803 (E.D. Va. 2008%fams v. Gardner Construction Grouyo. CIV-07—
722—-C, 2008 WL 1767085, at *1 (W.D. Okla. April 16, 2008)ya v. Ensil Technical Services,
Inc., No. 12-€V-925S, 2012 WL 6690326, at *4 (W.D.N.Y. December 19, 20dajter v.
Northrop Grumman CorporatioriNo. 6:10-€v-1881-28GJK, 2011 WL 7116314, at *4 (M.D.
Fla. Dec. 21, 2011).

The reasoning of thegkecisionds persuasive anills. Cdaizzi hasnot proviced any
caselaw to the contrary¥herefore, the Court finds that the statements made by FPS in the course
of the EEOC investigation are absolutely privilegaad as a consequence the claim for
defamation must be dismissed.

V. Motion to Restrict

Finally, the Court addressbkts. Colaizzi’'s Motion to Restrict{(27). Sheseekgo preclude
public view (evel 1 restrictiohof Exhibit C (# 23) to FPS’Motion for Summary Judgment# (

22). Exhibit C is FPS’ written response to the EEOC charges of discriminationFRStsets out
itsreasons for terminating Ms. Colaizzi’'s employment. Ms. Colaizzi argues thiatdiottument is
available to theublic, it may hamper her ability to obtdirtureemployment.

There is a welkstablished common-law right of access to judicial rec&es.Nixon v.
Warner Commc'ns, Inc435 U.S. 589, 597 (1978). This right is premised upon the idea that the
public must redin the ability to evaluate a court’s decisimaking and ensure that it is promoting
justice by acting as a neutral arbitrateee United States v. McVeidli9 F.3d 806, 814 (10th Cir.
1997). A party seeking restriction must show that the public’s afyatcess is outweighed by

private interests favoring non-disclosuéeed. at 811.
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Motions to restrict are governed by D.C.Colo.LCivR 7.2. This Rule requires a moving
party ta (1) identify the document for which restriction is sought; (@)lain the interest to be
protected and why such interest outweighs the presumption of public access; {8) &eletrly
defined and serious injury that would result if access is not restricted; angi@hexhy no
alternative to restriction will suffic&seeD.C.Colo.LCivR 7.2. In sum, the movamustarticulate
a real and substantial interest that justifies depriving the public of acamsutments that
informed the court’s decision-making proceSse Helm v. Kansa656 F.3d 1277, 1292 (10th
Cir. 2011). The fact that the parties agree to restriction does not dictate thes @eaigion or
change its analysis, as the right of access belongs to the. 8d#iz.C.Colo.LCivR 7.2(c)(2).

The Court notes that Ms. Colaizzi has not complied with the specific requirements of
D.C.Colo.LCivR 7.2The injury she identifies is speculatiand she has not addressath any
specificityeither the public’s right of access or whether there is any measurefgiesttioting the
public’s access that could be used to protect her ingerest

But in addition, the Court is not persuaded that the public’s right should be compromised
simply because FPS’ responsg¢iteEEOCSs inquiryis unflattering to Ms. ColaizzMs. Colaizzi
initiated this actionusing a public forum to resolve her grievance with FPS. Resolutiaer of h
grievancenvolved consideration of FPS’ statement to the EEOC regatiéngeason for her
dismissalThus, thecontents of ERibit C are pertinento, and referencenh, this Courts opinion
In order to for the public to have confidence in the judicial process, it must be terspathis
case, that means that the public must be able to review the evidence that thiel@dwpon,
regardless of whether it is favoraliteMs. Colaizzi.Accordingly, the Motiorto Restrictis

DENIED.
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VI.  Conclusion

The Court herebERANT S Defendant, FPS’, Motion for Summary JudgmeiizZ). On
the first claim for relief, judgmentill enterin favor of FPS and against Ms. ColaiZine second
claim is dismissed with prejudice. Ms. Colaizaietionto Restrict # 27) is DENIED. The Clerk
of Court shall enter a judgment consistent with this opinioncéose this case.

DATED this27th day ofJanuary2017.

BY THE COURT:

Marcia S. Krieger
United States Disict Court
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