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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 15<v-01475DME-KLM

CAROL THIELE AND LYNN SWANEMYER, individually and on behalf of
themselves and the Colorado sub-classes of similarly situated royalty pwners

Plaintiffs,
V.
ENERGEN RESOURCES CORPORATION

Defendant

MEMORANDUM AND ORDER TEMPORARILY STAYING CASE

In its Motion to Dismiss or Stay Litigatiofboc. 18) Energen asks thisoQrt to dismiss
Plaintiffs’ actions under the “first-filed rule,” arguing that a previgtged lawsuit in New
Mexico is so substantially similéo this actioras to be the same case. In the alternative,
Energen asks this Court to stay the case untiNghwe MexicoAnderson action comes to an end.
For reasons that follow, thiso@rt will DENY IN PART Energen’s motion to the extent it seeks
dismissal of the case and GRANT IN PART Energen’s motion to stay untitiadtétew
Mexico district court has ratl on the class certification issmethe Anderson case

l. Legal Standard

The firstfiled rule states that the “first federal district court which obtains jurisdicifo
parties and issues should have priority and the second court should decline consideration of the
action until the proceedings before the first court are termiriatéeksna Aircraft Co. v. Brown,

348 F.2d 689, 692 (10th Cir. 1965). The first-filed rule promotes judicial economy because the
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“simultaneous prosecution in two diféert courts of cases relating to the same parties and issues
leads to the wastefulness of timaeegy and money.I'd. (quotations omitted).
District courts have wide discretion to stay a proceedi#eg.Sate Farm Mut. Auto. Ins.
Co. v. Sholes, 601 F.2d 1151, 1155 (10th Cir. 1979). In deciding whether to stay a case, district
courts should consider:
comity, the extent of disputed factual (as opposed to legal) issues involved, adequacy of
relief available inthe other] court, avoidance of maneuvers designed to throw sand into
judicial machinery, the order in which the courts obtained jurisdiction, the need for

comprehensive disposition of litigation, and the desirability of avoiding piecemeal
litigation.

. Factual Background

On April 24, 2015, Carol Thiele and Lynn Swanemyer, two Energen royalty owners with
Colorado well interests, filed this suit in Colorado state court. Energen removeséhio
federal court. Plaintiffs, in their First Amended Complaint, added anotetifi—Gerald
Ulibarri—a royalty owner with New Mexico well interestdo has since dismissed his claims
against Energen without prejudice. Plaintiffs seek recovery for breach odiatobtreach of the
implied duty to market, and violation of the Newekico Oil and Gas Proceeds Payment Act. A
major contention is whether Energen could deduct the New Mexico natural gas potaesso
(NGPT)amounts from its royalty payments to PlaintifRlaintiffs have filed in thi€ourt for a
class certification othat issue.

Previous to this lawsuit, on September 20, 2013, several royalty owners withténiteres
Energen wells filed a clasgction lawsuit against Energen in New Mexico federal district court.
Anderson Living Trust, et al. v. Energen Resources Corporation, No. 1:13ev-00909WJ-CG

(D.N.M. filed September 20, 2013}.he Anderson plaintiffs male severabhrgumentsimilar to



Plaintiffs’ claims. The most significant claim for purposes of this motion is tha#rithe son
plaintiffs’ classaction definiton would include royalty owners in Colorado who claim that
Energen breached its contracts by deducting NGPT from royalty payresfinition which
fits Plaintiffs. The Anderson classcertification discovery closed on July 27, 2015 and there is
currentlya pending motion for class certificationthat case

1.  Analysis

As a preliminary matter, thiSourt will not, at this stage of the proceedingse the
“first-filed rule” to dismiss Plaintiffs’ claims nor stay it until thAaderson litigation is
completed Plaintiffsare not the same partias theAnderson plaintiffs, the contracts are
different, the locations of the breach are differantd from the vantage point of this Court, it is a
bit unclear precisely what claims are pending inAhderson proceeding.

However, because thaderson plaintiffs have engaged in extensive classtification
discovery and proposed ask that will cover Plaintiffs-or at least some of Plaintiffs’ claims
this Court will stay the current action until the New Meaxidistrict court has had a chance to
rule on the class certificatioNlew Mexico obtained jurisdiction over the class issue edHaar
the filing date in this Courtlf the New Mexico district court grants certification over Colorado
royalty-holders’ NGPT claims, then Plaintiffs could have adequate relief in that cotiregr
could decide to opt out of tlidassin the Anderson litigation (the proposednderson class is a
Rule 23(b)(3) clasBom which Plantiffs could elect to opt out). However, itlaast appears to
this Court at this time thalhé Anderson class couldcomprehensivelgispose of the litigation
and avoid piecemeal litigatiorSee State Farm, 601 F.2d at 1155.f the New Mexico district
court does not gramiasscertification theclass certification is limitedhe district court

excludes Colorado royaltyelders’ NGPT claim&om the class certificatiqror if Plaintiffs opt



out of theAnderson class then Plaintiffs will have their day in Colorado district colBecause
there are still uncertainties about whetherAhderson class would cover all of Plaintiffs’
claims, the partieare ordered torief this Court on developmentsAmderson after the class
certification is obtained in that court

IT ISTHEREFORE ORDERED THAT Defendant’s Motion to Dismiss or Stay Litigatien
GRANTED IN PARTto the extent it stays the case until the New Mexico district court rules on
the Anderson plaintiffs’ class certificatiorand DENIED IN PART to the extent it seeks to
dismiss this case under the “firfited rule.”

IT ISFURTHER ORDERED THAT the parties shall file status repairtssix months from the
date of this order or within thirty (30) dagfter the United States District Court for the District
of New Mexico’sdecisian regarding thelass certification motion in the New Mexiémderson
action whichever occurs firstlf the class is certified idnderson, the parties’ status reports
should discuss to what extent #vaderson class would cover Plaintiffs’ claims in thcase. |If
the Anderson class does not cover the entirety of Plaintiffs’ claims, the parties shoalgslis
whether res judicata affects the claimshis Court not covered iinderson and whether
Plaintiffs could bring the non-covered claims in Colorado if they decide to jowniifezson
class(see, e.g., Restatement (Second) of Judgmengst).

IT ISSO ORDERED.

Datedthis 7th day of December , 2015.

BY THE COURT:

s/ David M. Ebel
DAVID M. EBEL
U. S. CIRCUIT COURTIUDGE




