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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Case No. 15-cv-01883-MSK-KLM

AFFINITI COLORADO, LLC, a Delaware limited liability company,
Plaintiff,

V.

EAGLE-NET ALLIANCE, a Colorado intergovernmental entity,
Defendant, Third-Party Plaintiff.

V.

THE UNITED STATES DEPARTMENT OF COMMERCE,

Third-Party Defendant.

STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER

To expedite the flow of discovery material, to facilitate the prompt resolution of
discovery disputes, and to protect the confidentiality of documents produced or information;
disclosed, the production of which could harm a party’s competitive standing, privilege, ojr
confidentiality interests, all of the parties, through their respective counsel, stipulate to th§
following Confidentiality Agreement and Protective Order. The Court therefore ORDERS aé
follows: i
I. The parties and their legal counsel will follow the procedures set forth in this

Confidentiality Agreement and Protective Order (the “Protective Order”) with respect to

production and disclosure of information, documents, or things in this litigation. The parties and
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their legal counsel shall also comply with D.C.Colo.LCivR 7.2 with respect to any information to

I

be submitted to the Court under restriction based upon the Protective Order. :
b
i
2. Confidential Information. ‘

(a) As used in this Protective Order, “CONFIDENTIAL” or “CONFIDENTIAL

INFORMATION” shall mean any information, material, document, or thing, that a party (thé
“Designating Party”) designates as CONFIDENTIAL INFORMATION pursuant to paragraphé
2(b) to (d) below. This CONFIDENTIAL INFORMATION shall include designated
information, materials, documents, or things furnished by the Designating Party or produced by
any other party or non-party. A Designating Party may designate CONFIDENTIAIL
INFORMATION based upon a reasonable and good faith belief that the designated informationi
material, document, (;r thing constitutes confidential, privileged, proprietary, or trade secrét
information. Information, material or documents may include “originals” or “duplicates” of an)zl
“writings and recordings” or “photographs” as defined in Fed. R. Evid. 1001, and may includ;
any computer hard drives, portable hard drives, electronically stored information (ESI), facts,
information or things requested or necessary for production under the Federal Rules of Civi‘l
Procedure during discovery in this lawsuit. ‘
(b) A Designating Party may designate any disclosed or produced document, answers

to interrogatories, responses to requests for admissions, any documents produced in response to a
request for production of documents, subpoena duces tecum, or otherwise, or any othe%r
information provided by any party or any non-party. A Designating Party may designate
|

documents produced by it as CONFIDENTIAL INFORMATION by stamping the worgl

“CONFIDENTIAL” upon the first page of the document, taking care to avoid obscuring any text,



|

before providing it to any opposing party. Information marked CONFIDENTIAL shall not be
utilized or disclosed by a receiving party (the “Recipient Party”), its agents, or its employees;
except in strict compliance with the terms of this Protective Order.

(©) In the case of CONFIDENTIAL INFORMATION in a non-paper medium, e.g.;
video or audio tape, or electronically stored information (“ESIT”) on computer discs, CD-ROMS;
DVDs, hard drives, ef cetera, a party may designate all information therein as CONFIDENTIAL;,
by affixing a legend stating the same to the outside of the medium or container. |

(d) To designate a portion of a deposition transcript as CONFIDENTIAL, a
Designating Party may either make a statement on the record to that effect or must, within thirt)L
days after the deposition transcript is delivered to the Designating Party, provide to all counsei
written notice identifying the specific pages of the deposition transcript that counsel for thé
Designating Party in good faith believes to contain CONFIDENTIAL INFORMATION. All
deposition transcripts shall be treated as CONFIDENTIAL INFORMATION until the expiration
of the thirty-day period. The portions so designated shall not be utilized or disclosed by anotheir
party, its agents, or its employees, except in compliance with the terms of this Protective Order}.
All parties shall mark their copies of the transcript by stamping the word “CONFIDENTIAL”
upon every page so designated. j

(e) Documents, testimony, evidence, and other matters shall not be deemed
CONFIDENTIAL INFORMATION if the substance of the documents, testimony, evidence, o:r
matter: | |

(i) is, at the time of disclosure by the Designating Party, already in the

possession of the Recipient Party; or



(i)  has been made available to the Recipient Party, other than through thei
discovery process, by a non-party who obtained the same by legal meansf
without any obligation of confidence to the Designating Party.

® Inadvertent production of any information, material, document, transcript, or
thing without a designation of CONFIDENTIAL shall not in and of itself be deemed a waiver of

1

|
any party’s claim of confidentiality as to such matter. If any information, material, document,
|

transcript, or thing claimed to be CONFIDENTIAL is inadvertently produced without tha?
designation, the producing party shall notify the Recipient Party within a reasonable time. See
Fed. R. Evid. 502(b). All parties shall use their best efforts to protect the confidentiality of thajt
information. Upon receipt of notice that CONFIDENTIAL INFORMATION was produceci
inadvertently without an appropriate initial designation of confidentiality, the Recipient Party
shall thereafter (i) treat such information as CONFIDENTIAL INFORMATION pursuant to the
terms of this Protective Order, and (ii) shall use its best efforts to retrieve such materials or
correct the effects of any use or disclosure of such CONFIDENTIAL INFORMATION base([i

{
1

upon the earlier mistaken view that such materials were not confidential. ;

1

(g) CONFIDENTIAL INFORMATION shall not be disclosed to any persons other
|

than:
(i) the attorneys for the Recipient Party (including litigation counsel, genera‘l

counsel, and agency counsel) and paralegal and clerical staff (whethef

employees or independent contractors) who are assisting in the litigation; .
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(i)  officers, directors and/or employees of the Recipient Party who have

[
}

direct responsibility for assisting such counsel in the preparation and trial
|

of the action; ;
i

(iii)  court reporters, deposition videographers, mediators, judges, and the staﬁf

for the judges;

(iv)  experts, consultants and investigators and their staffs who are retained by a
party for purposes relating to this litigation and who have executed a

Confidentiality Agreement in the form attached as Exhibit A; and

|
i
!

W) any other non-party witnesses or deponents who have executed a
|

Confidentiality Agreement in the form attached as Exhibit A, or deponents
who agree on the record to maintain the confidentiality of the material.

(hy CONFIDENTIAL INFORMATION may be copied or reproduced only to the

extent reasonably necessary for the conduct of this litigation. All such copies or reproduction§
shall be subject to the terms of this Protective Order. |

() If the Court orders that access to or dissemination of VCONFIDENTIAI%
INFORMATION shall be made to persons not included in paragraph 2(g) above, sucﬁ
CONFIDENTIAL INFORMATION shall only be accessible to, or disseminated to, such personé
after they have executed a Confidentiality Agreement in the form attached as Exhibit A, unles;
the Court rules otherwise. ’

)] All parties shall use their best efforts to protect the confidentiality of an;'
CONFIDENTIAL INFORMATION, regardless of which party designated the information a.;,

CONFIDENTIAL.




3, Use of Confidential Information.

(a) CONFIDENTIAL INFORMATION received by any of the persons in thiz
categories listed in paragraphs 2(g) above shall be used only for purposes of this litigation anéi
for no other purposes, including for any other litigation, whether on the same issues in this casé
or others, or for any business or personal purpose. The Recipient Party shall follow tht:e
procedures of paragraph 8 prior to the use of any CONFIDENTIAL INFORMATION receivec:i
from any source for purposes other than this litigation. Nothing in this Protective Order shalzl
prevent the Designating Party from any use of its own CONFIDENTIAL INFORMATION. ,

(b)  CONFIDENTIAL INFORMATION provided to or obtained by a Recipient Part}f'
shall be securely maintained in the offices of that party’s legal counsel. CONFIDENTIA[Z,
INFORMATION may not be disclosed to the persons described in paragraphs 2(g)(iv) and (V')
above (“Qualified Persons™), unless the disclosing party determines in good faith that thie
disclosure is necessary for the purpose of developing testimony or evidence in the course of thiis
litigation. Any recipient of CONFIDENTIAL INFORMATION shall maintain such information
in a secure and safe area carefully deliﬁeated and designated confidential, and the recipient shal:l
exercise due and proper care with respect to the storage, custody, access and use of all sucl;
information. |

() Each party, or counsel for each party, shall keep a list of individuals who have
signed Exhibit A or who otherwise agreed to be bound by this Protective Order. Each party"s
counsel shall maintain a log of all copies of CONFIDENTIAL INFORMATION in documen}t

i

form which are delivered to any one or more Qualified Persons, other than counsel and thé

clerical, secretarial and other staff employed or retained by such counsel. The log shall contain
|



the name and address of the person to whom CONFIDENTIAL INFORMATION was disclosedl,
and shall identify under what provision of this Protective Order the person is a Qualified PersonT.
The log shall not be discoverable in this case or other litigation. A Party may request the Cour;t
to make an in camera inspection of another Party’s log only if there are allegations of breach of
this Protective Order. l

(d) Any summary or copy of CONFIDENTIAL INFORMATION shall be subject t§
the terms of this Protective Order. {

4. No Waiver. The disclosure of CONFIDENTIAL INFORMATION pursuant to
discovery or the procedures set forth in this Protective Order shall not constitute a waiver of any
trade secret, any intellectual property, or any proprietary interest, priv;lege, confidentiality, oir
other rights to or in such information. In addition, the inadvertent production or disclosure oif
any document or communication that is subject to an attorney/client or other privilege, or to th¢
work product doctrine, will not be deemed a waiver of such privilege or doctrine, provided that
the party entitlt\ad to assert such privilege or doctrine promptly notifies the party to whom sucfx
disclosure or production was made that the disclosure or production was inadvertent and that thé

privilege or doctrine is not waived.

5. Use in Depositions. CONFIDENTIAL INFORMATION may be used at a

I
deposition if: (a) it appears from the document that the witness has already had access to it (e.g.

communications to or from the witness); (b) the counsel for the party using such material advises
|

the witness of the terms of this Protective Order and the witness agrees on the record to maintain

|
the confidentiality of the material; or (c) the witness executes the Confidentiality Agreement in

the form attached as Exhibit A. If the witness declines to execute the Confidentiality Agreement



or otherwise declines to maintain the confidentiality of the material, the party seeking to use sucH
CONFIDENTIAL INFORMATION must obtain leave from the Court before disclosing the

material to the witness. j
f

6. Use in Briefs and as Exhibits. If any document containing CONFIDENTIAI;

INFORMATION produced in this litigation is to be filed as anvexhibit to any court record or
pleading, or otherwise placed among papers filed with the Court in this litigation, the party filing
the material shall submit the document containing CONFIDENTIAL INFORMATION pursuan:t
to D.C.Colo.LCivR 7.2 (Level 1) in a sealed envelope bearing the caption of the case and thei
legend, “Filed Under Seal Subject to Protective Order.” Unanimous agreement of legal counsel
for all parties may modify or waive this requirement with respect to a submission of one or moré
parties. |

7. Application of this Protective Order.

(a) This Protective Order shall apply to all pleadings, deposition transcripts;

i

discovery papers, briefs, summaries, notes, abstracts, or other documents or information that
comprise, embody, summarize, discuss, or quote from any documents or information, in any

!
form, produced in this litigation that contain CONFIDENTIAL INFORMATION, or any other

material designated CONFIDENTIAL, including memoranda or work product prepared b)rl
counsel, their staffs, Qualified Persons, or other authorized outside consultants or experts. |

(b)  Nothing in this Protective Order shall affect the admissibility into evidence o;“
COT;IFIDENTIAL INFORMATION, or abridge the rights of any party to seek judicial review or

to pursue other appropriate judicial action with respect to any ruling concerning the status of

' CONFIDENTIAL INFORMATION. Compliance with the terms of this Protective Order 1s
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without prejudice to a party’s right to request rescission, modification, alteration, or amendment

this Protective Order with respect to specific documents or information. Nothing in this

Protective Order shall effect or abridge the privileges of any party or its counsel with respect tC}

attorney work product or mental impressions of legal counsel concerning CONFIDENTIAL
INFORMATION. E

8. Confidentiality Challenge. Nothing in this Protective Order shall prevent otr

prejudice any party from seeking a determination that information, materials, documents o;r

things designated as CONFIDENTIAL are not properly so designated, or that such informatior:1
should be available beyond the terms of this Protective Order. If a dispute arises regarding ;1
CONFIDENTIAL designation, the Recipient Party and Designating Party shall make a gooc‘i
faith effort to resolve the dispute without intervention of the Court. If the effort prove§

|
unsuccessful, however, the Recipient Party may move the Court for a ruling that a transcript, Vj/n

document or category of documents designated as CONFIDENTIAL is not entitled to such

protection under Federal Rule of Civil Procedure 26(c). The material in question shall be treated

!
as CONFIDENTIAL under the terms of this Protective Order until such time as the motion can ., .
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. . . . a
be heard and determined by the Court.ANo party shall be obligated to dispute the propriety of a /’:7 forns

CONFIDENTIAL designation, and a failure to do so shall not preclude a subsequent attack oﬁ
|
the propriety of such designation. ‘

0. Confidential Information at Hearing or Trial. The designation of any informationl
documents, or things as CONFIDENTIAL pursuant to this Protective Order shall not, in and of

itself, raise any inference as to the confidentiality of any information, documents, exhibits, or

|
things marked for identification purposes or introduced into evidence at a hearing or a trial of

!
t
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this litigation. Nothing in this Protective Order, however, shall preclude any party from seeking
confidential treatment from the Court with respect to such information, materials, QOcuments;
|
exhibits, or things or from raising any available objections, including without limitation
objections concerning admissibility, materiality, and privilege. The parties to this Protective
Order expressly reserve at this time a determination as to the manner in which CONFIDENTIAL
INFORMATION material may be used in an evidenﬁary hearing or at trial. Special procedureg

or in camera treatment, if any, shall be determined in the future. !

10.  Specific Disclosure. By joint agreement, the parties, through their counsel, may

agree to any specific disclosure of CONFIDENTIAL INFORMATION in a partlcular
circumstance without prejudice to the continued application of this Protective Order regardmg
other uses of that CONFIDENTIAL INFORMATION.

11.  Madification. This Protective Order may be modified only by subsequent writteﬁ
Order of the Court.

12.  Non-Parties. A non-party who produces any information, documents or things in
this litigation that the non-party wishes to be treated as confidential may become a party to the'z
Protective Order, by giving prompt notice to all other parties in this case, but doing so shall no;t
entitle the non-party to have access to discovery materials or CONFIDENTIAL
INFORMATION of a party. When a non-party produces any information, materials, documentsL
or things pursuant to subpoena or other compulsory process, a Designating Party may stili

designated the produced information, materials, documents, or things as CONFIDENTIAL

INFORMATION pursuant to this Protective Order.

10
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13.  Return or Destruction of Confidential Information. After final disposition of this

case, whether by judgment, including appeals, settlement, or otherwise, counsel of record fotr
each of the parties shall either return or destroy all CONFIDENTIAL INFORMATION that thje
parties produced during this case, and all copies of such CONFIDENTIAL INFORMATION
material, within 30 days of a written request from the Designating Party, which notice shall b;

given within 30 days after said final disposition of this case.

14.  Binding Pending Entry. The parties agree to be bound by the terms of this

Protective Order pending its entry by the Court, or pending entry of an alternative thereto.
15.  Sanctions. The Court may impose any sanction for violation of this Protective

Order which it is empowered to impose for violations of its orders generally. |

16.  Service on New Parties. If any new parties are added to this litigation subsequeﬁt

to the date of this Protective Order, a copy of this Protective Order shall be served along with the
Summons and Complaint, or Cross-Complaint, or Third Party Complaint, if any, and proof of

service shall be filed with the Court.

]
|
|
|
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THE FOREGOING CONFIDENTIALITY AGREEMENT AND PROTECTIVE
ORDER IS HEREBY MADE AN ORDER OF THIS COURT ON THIS 237DAY OF

ﬂan‘Qf ,2015.

APPROVED BY THE COURT: %

United/States Magistrate Judge

12



STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER
APPROVED BY:

DATED: November 20, 2015

Counsel for Plaintiffs: Counsel for Defendants, Third-Party Plaintiffs

1
By: _s/ Kenneth F. Rossman By: _s/ Paul D. Godec ‘r
Frederick J. Baumann, Esq. Kenneth S. Fellman, Esq. |
Hermine Kallman, Esq. Paul D. Godec, Esq. |
Kenneth F. Rossman, 1V, Esq. 3773 Cherry Creek North Drive, Suite 900 '
Lewis Roca Rothgerber LLP Denver, Colorado 80209
1200 17" Street, Suite 3000 Telephone: (303) 320-6100 f
Denver, Colorado 80202 Facsimile: (303) 327-8601

Telephone: (303) 623-9000 !
Counsel for Third-Party Defendant:

By: _s/Zeyen J. Wu

Elizabeth G. Serio, Esq.

Zeyen Julian Wu, Esq.

United States Attorney’s Office

1225 Seventeen Street, Suite 700

Denver, Colorado 80202

Telephone: (303) 454-0223

Fax: (303) 454-0404 |

13



CERTIFICATE OF SERVICE
I hereby certify that on the 20™ day of November 2015, I electronically filed the
foregoing with the Clerk of Court using the CM/ECF system which will send notification of such
filing to the following e-mail addresses: '

Frederick J. Baumann [fbaumann@]rrlaw.com]
Kenneth F. Rossman [krossman@lsslaw.com]
Hermine Kallman [hkallman@Irrlaw.com]
ATTORNEYS FOR PLAINTIFF ‘

Zeyen J. Wu [zeyen.wu@usdoj.gov]
Elizabeth G. Serio [Elizabeth.serio@usdoj.gov ]
ATTORNEY FOR THIRD PARTY DEFENDANT U.S. DEPARTMENT OF COMMERCE

By: s/ Paul D. Godec

Kenneth S. Fellman .

Paul D. Godec |

KISSINGER & FELLMAN, P.C.

3773 Cherry Creek North Drive, Suite 900

Denver, Colorado 80209

Telephone: 303-320-6100

Facsimile: 303-327-8601

Email: kfellman@kandf.com ‘
paul@kandf.com :

Attorneys for EAGLE-Net Alliance :
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Case No. 15-cv-01883-MSK-KLM

AFFINITI COLORADO, LLC, a Delaware limited liability company,
Plaintiff, |

V.

EAGLE-NET ALLIANCE, a Colorado intergovernmental entity,

Defendant, Third-Party Plaintiff.
V.
THE UNITED STATES DEPARTMENT OF COMMERCE, |

Third-Party Defendant.

CONFIDENTIALITY AGREEMENT

I, ~, have read the attached copy
of the Confidentiality and Protective Order (“Protective Order”) in the above-captioned matter
and I understand its terms. | recognize that, in connection with my involvement in matters
relating to the above-captioned litigation, I may have occasion to read or hear about documents
produced in the lawsuit, or learn of other information, that has been designated
“CONFIDENTIAL.” 1 agree to read, review and use any such CONFIDENTIAL
INFORMATION solely and exclusively in connection with my participation in this litigation. I
agree to abide by the Protective Order in every respect and will not disclose or discuss, directly
or indirectly, and CONFIDENTIAL INFORMATION. [ agree to return all copies of
CONFIDENTIAL INFORMATION to the disclosing attorney at the conclusion of this litigation,
so that the disclosing attorney may return the CONFIDENTIAL INFORMATION to the
designating party or destroy the CONFIDENTIAL INFORMATION. 1 further consent to the
jurisdiction and venue of the Court in which this litigation is pending. :

DATE " SIGNATURE
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