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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15-1889-REB-CBS
RODOLFO LLACUA, et al.,
Plaintiffs,
V.
WESTERN RANGE ASSOCIATIONgt al.,

Defendants.

MEMORANDUM OPINION AND RECOMMENDATION ON PLAINTIFFS’ MOTION TO
AMEND THE SECOND AMENDED COMPLAINT

Craig B. Shaffer, Magistrate Judge

This case comes before the court on thermedlemotion (doc. #140, public entry for doc.
#139) of the named Plaintiffs to amend tt&&cond Amended Complaint (“SAC,” doc. #73) in a
proposed Third Amended Complaint (“TAC”Doc. #139-2 (redline version). Defendants
oppose that motion. Doc. #148. As follows, thert grants the motion in part and recommends
denying in part.

STATEMENT OF THE CASE

As the court previously deribed in more detail in its Recommendation (doc. #125,
referred to hereafter as the “Recommendation’jnotions to dismiss the SAC, five named
Plaintiffs bring this lawsuit: Messrs. &¢ua, Huaman, Leovegildo Vilchez Guetiber Vilchez

Guerra, and De La Cruz. TAC 11 18-22. Rexommendation recitesglsAC’s allegations

! Recently, Plaintiffs have moved (doc. #156%éwer Plaintiff Rafaale la Cruz's Nevada
minimum wage claim (Count VII in the TAC) amchnsfer it to the Disict of Nevada. As
explained in more detail below, the courthaddress that motion by separate order.
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and claims in detail, and the court here assumes familiarity with it. To summarize, Plaintiffs
bring a putative class action. Plaintiffs allegatttimey are “originally from Peru” and worked in
the United States as “H-2A shepherd[s].” TAL18-23. Plaintiffs allege that two industry
associations (Western Range Association, “WRekd Mountain Plains Agricultural Service,
“MPAS,” collectively the “Assoaitions”) and five ranchésvho are members of one or both
Associations violated 8§ 1 of the Sherman Bgtagreeing to fix shepherds’ offered and paid
wages. Plaintiffs further allege that the Adations and Dennis Richéna former officer of
WRA, violated the Racketeer Influenced andr@pt Organizations Act (“RICQO”), 18 U.S.C. §
1964(c). Plaintiffs also hmg several state law claims.

The U.S. Department of Labor (“DOL”) relgites the employment of foreign shepherds
under the H2-A program. The DOL requires empieye “offer domestic workers ‘no less than
the same benefits, wages, and working conditibasthe employer is offang, intends to offer,
or will provide to H-2A workers.” TAC 47 (quoting 20 C.F.R. 8§ 655.122(a)). The employer
must offer the “worker at leatie AEWR [Adverse Effect Wagaite], the prevailing hourly
wage rate ... or the Federal oaf&t minimum wage rate, in effeat the time work is performed,
whichever is highest, for evehpour or portion thereof worked dag a pay period.” TAC at
48 (quoting 20 C.F.R. 8 655.122(l)). For convenietioe court refers tthese state-by-state
mandatory minimum wages as the “minimum wage.”

This case has been pending since Septemi2€x1b, when two of the Plaintiffs filed the
original complaint. Doc. #1. Plaintiffs have amended the complaint twice. Defendants moved

to dismiss each version. On March 8, 2016 cthat held a schedulingpnference. Doc. #112.

2 Defendant Martin Auza Sheep Compangu¢a”); Defendant Cunningham Sheep Company
(“Cunningham”); Defendant Nottingham Land and Livestock, LLLP (“Nottingham”) and Two
Bar Sheep Co., LLC (“Two Bar”); and Deféant Dennis Richins d/b/a Dennis Richins
Livestock (“Richins”). Paintiffs have dismissetiree other ranches.
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In light of the then-peding motions to dismiss, the court didt enter a scheduling order. Doc.
#112. Accordingly, the court hastnet set a deadline for motiotsamend the pleadings. The
parties have proceeded with some discovéaly.

On June 3, 2016, this court recommended dismissal of the SAC’s federal claims with
prejudice and recommended thag thistrict court decline to exase supplemental jurisdiction
over the state law claims. Recommendation at pp. 41-42. On July 1, 2016, Plaintiffs objected to
the Recommendation; on August 1, 2016, Ddénts responded in support of the
Recommendation. Docs. #131, 135, 136. Soon thereah August 18, 201@)Jaintiffs filed
their motion to amend the SAC, requestinat if Judge Blackburn agreed with the
Recommendation that the Plaintiffs be piéreal to file a proposed TAC. Doc. #13%0n
September 6, Judge Blackburn overruled Plaintiffs’ objections and adopted the
Recommendation, except modifyingdsmiss the federal claimstiwout prejudice to Plaintiffs’
motion to amend. Doc. #142. Plaintiffs theedia notice of supplemti authority in support
of their motion to amend (doc. #144) and plye Doc. #152. Judge Blackburn referred the
motion to amend to this court.

ANALYSIS

The Standard for Motions to Amend the Complaint.

Rule 15(a) provides that “[t]heourt should freely give leawehen justice so requires.”
Fed. R. Civ. P. 15(a)(2). “The purpose df fRule is to provide litigants the maximum
opportunity for each claim to be decided on itgitagather than on pcedural niceties.’Minter
v. Prime Equip. Co451 F.3d 1196, 1204 (10th Cir. 2006ixg¢tons and internal quotation

marks omitted).

3 Plaintiffs filed the entirety of doc. #139 and dtsachments under seal. Within seven days,
Plaintiffs shall confer and file a motion tostact that complies with D.C.COLO.LCivR 7.2
regarding that filing.



If the underlying facts or circumstancesae upon by a plaiiff may be a proper
subject of relief, he ought to be affordaal opportunity to test his claim on the
merits. In the absence of any appa@nteclared reason—such as undue delay,
bad faith or dilatory motive on the parttbie movant, repeated failure to cure
deficiencies by amendments previouslpwed, undue prejudice to the opposing
party by virtue of allowance of the antBnent, futility of amendment, etc.—the
leave sought should, as the rulequire, be “freely given.”

Foman v. Davis371 U.S. 178, 182 (1962). Here, Dedants oppose the motion on the grounds
of failure to previously cure deficiencies, undurejudice, undue delay, and futility. The court
addresses futility first, as it is disposéifor most of the proposed federal claims.

. Antitrust Claims

“A proposed amendment is futile if the colapt, as amended, would be subject to
dismissal.” Full Life Hospice LLC v. Sebeliug09 F.3d 1012, 1018 (10th Cir. 2013) (internal
guotation marks omitted). However, “a well-pleadethplaint may proceed even if it strikes a
savvy judge that actual proof ohft alleged] facts is improbabknd that a recovery is very
remote and unlikely."Sanchez v. Hartley310 F.3d 750, 756 (10th Cir. 2016)).

The legal standards for a § 1 claim and tleag@ing standard for its conspiracy element
have not changed since the court discussea thstasidards at length ihe Recommendation.

Doc. #125 at pp. 9-17. “The essence of a claimalation of Section 1 of the Sherman Act is

the agreement itself. Champagne Metals v. Ken-Mac Metals, 1d4&8 F.3d 1073, 1082 (10th

Cir. 2006). “[T]he crucial quemn’ is whether the challengehticompetitive conduct ‘stem]s]
from independent decision or from an agreement, tacit or exprdasil’Atl. Corp. v. Twombly

550 U.S. 544, 553 (2007). “[W]hetiegations of parallel conduct are set out in order to make a
§ 1 claim, they must be placed in a context thees a suggestion of a preceding agreement, not
merely parallel conduct that couldsjuas well beridependent action.1d. at 556-557. The
allegations infTwomblyare quite similar to Plaintiffs’ allegations here: multiple corporate
defendants engaged in the same conduct ascthrpetitors, consistent with the regulatory
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system that governed the business in questidrat 567-68. With no allegations of direct
evidence that the defendants had agreed aith@mgselves to engage in that conduct, the
Supreme Court held that circumgiahallegations of parallelanduct were insufficient to state a
§ 1 Sherman Act claimld. at 564-66.

A. Plaintiffs’ Antitrust Allegations Taken as a Whole

In the SAC, Plaintiffs alleged that MPAB/RA, and their members conspired to fix the
wages offered and paid to sheplsertlaintiffs alleged that Dendants agreed to offer domestic
and foreign shepherds only the minimum wageeyTédlleged that the job orders for domestic
shepherds went unfilled, such that Defendantsilordy foreign shepherds. Plaintiffs further
alleged that Defendants agreedixothe wages that they paad the minimum wage. The court
concluded that the SAC'’s allegednspiracy was not plausible unde@vomblybecause (a) the
Associations were authorized by statute to riéand hire on behalf of their members, and thus
were authorized to set the offered wagesteir members, and (b) Defendants’ uniform
offering and paying only the minimum wage was ¢stesit with a conspacy but not suggestive
of it because the same conduct was equally or i@y the result of parallel decisions under
the H-2A regulatory systemRecommendation at pp. 20, 29.

In their motion to amend, Plaintiffs do nmtopose to cure the deficiencies of the SAC
with any direct allegatias of an agreement, nor any new gimstantial allegationthat would be
plausible in light of the H-2A glatory environment. Plaintifisontinue to allege conclusorily
that the Associations are anticompetitive corabons of competitors. TAC at {1 66, 88. They
also continue to allege that all Defendants caesigio fix the wages offed to shepherds at the
minimum wage. TAC at 11 5, 6, 7(i), 68, 170. Pi#imseek to add more detail regarding the
Associations’ setting of the offered wageshet minimum wage, and the members’ knowing

delegation of hiring téhe Associationsld. ate.g.,1 68, 69, 90, 91, 117-158, 246-50.
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However, the proposed Third Amended Conmgldrops the alleged conspiracy to fix
wagespaidto foreign shepherds. TAC atg., 11 4, 7(i), 7(ii), 91, 409, 412. Plaintiffs now
concede that Defendants (and some non-partghes) at times pay experienced foreign
shepherds varying amounts above the minimum widyeat § 7(iv), 177-203, 217, 221, 222.
Plaintiffs allege that shepherd) is a skilled profession in whiglears of experience at a ranch
make a shepherd’s services more valuaBlee, e.g.TAC at {1 160-174, 175, 206-209.
Plaintiffs point to admissions some Defendants regarding théueaof shepherds’ experience.
TAC ate.g.,11 160, 240. Thus, Plaintiffs claim tledthough Defendants actually paid foreign
shepherds varying amounts above the mininmage, they still offered only the minimum
wage’

For purposes of factual support for the fixingoffered wages, Plaintiffs continue to
allege many facts that regard oplgid wages. Seege.g., TAC at 1 104-110, 137-141, 150, 153
(alleging Association correspondence, handbook, and W&le surveys). Plaiiffs allege that
Defendants’ payments of higher wages suppodrespiracy to fix the offered wages in two
ways. First, they claim that the variationpay shows that a shepherd’s skill and experience

have additional value, and thugtlack of variation in offereday must show an agreement to

* Plaintiffs allege that fiv®efendants paid above minimum wage: MPAS, Auza, Two Bar,
Cunningham, and Nottinghanhd. at 1 186-204. They furthelede that four nonparty ranches
paid above minimum wagdd. at 1 205-209. HowevepPJaintiffs also allege generically that
“Defendants” paid above the minimum wadd. ate.g.,11 85, 86, 214, 215. Whether the group
allegation suffices is questionabl8ee, e.gCompliance Marketing, Inc., v. Drugtest, InCase
No. 09-cv-1241-JLK, 2010 WL 1416823, at *6 (D. GoRpr. 7, 2010) (“generalized allegations
of agreements ... do not provideffitient factual basiso demonstrate concerted action”). For
argument’s sake, the court assumesahddefendants paidbove minimum wage.

> Plaintiffs generally assumeahDefendants paid wages that they did not offer, and the court
will assume this is true. However, two paiggrs differ: Plaintiff Leovegildo Vilchez Guerra
alleges that he was offered abdkie minimum wage that Defenua represented to DOL as the
offer. TAC at 1 221. Plaintiffalso allege that Defendants “intended to offer” above the
minimum wage to foreign shepherds (TAC at I 85), implying that they did so. If Defendants
offered varying compensation to foreign shephamgardless of whether that information was
disclosed to DOL, that fact alone would contcadRlaintiffs’ remaining theory of conspiracy.
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fix wages. TAC at Y 7(i), 7(ii), 159, 175. Thireory does not taketmaccount the equally

logical explanation that Defendts independently offer only the minimum wage because they do
not need to differentiate thgob openings by years of experience. Plaintiffs do not allege
anything in the H-2A regulatory system thatjuires the employer to offer positions

differentiated by experience level.

Second, Plaintiffs allege thét) Defendants pay higher wadmsg do not disclose them to
DOL, (b) the nondisclosure subjects Defendantsstes of DOL fines and debarment from H-2A
for noncompliance with 20 C.F.R. 8§ 655.122, and)ejendants run thoseskis only to protect
their agreement to fix offered wages at mhi@imum wage. TAC at |1 7(iii), 83-86, 177-182,
210-215; Doc. #152 at p.7. As with the SAC, Ri#iis continue to ignore that their own
allegations suggest more likely explanationsDefendants’ uniform offers of the minimum
wage: each Defendant wished to hire foresgapherds under the H-2A program to take
advantage of their “vulnerable imgmation status.” TAC at | 9.

Plaintiffs allege that Defend#s wish to exploit foreign waers’ immigration status so
that among other things, Defendants can obtainahee of their experience without needing to
pay more than “slight premiums” for it. TRAat 1 9-11, 82, 214-215. Ritffs allege that
Defendants know that in light of other, #lian jobs paying higher wges or offering better
conditions, the minimum wage is (or was, ptmiNovember 2015) too low to attract domestic
shepherdsld.; see alsolAC at {1 229-37. Offering the nimum wage ensures that the
Defendants can hire foreign shepherds under H-2A. Thus, the H-2A regulatory system gives
each Defendant an individual, parallel incentive to offer only the minimum wage.

As the Recommendation concluded, there isewd for an agreement to do what the

Defendants would do anyway. Doc. #125 at9. Regardless that nondisclosure of higher



wages may violate 20 C.F.R685.122(a) or other H-2A rulésa ranch’s rule violation does not
carry over to the association or vice versa égalthe OFLC Administrator determines that the
association or anothessociation member participated irethiolation.” 20 C.F.R. 8 655.182(a).
Twomblyrejected the theory that multiple defentia alleged regulatgrviolations suggest
conspiracy. Recommentilan at p. 13 (quotingwombly 550 U.S. at 566). Moreover, Plaintiffs
in this case continue to infer that prior te thovember 2015 rule chge, disclosing the higher
paid wages to DOL would have resultediefendants paying a higher minimum wage going
forward. See, e.g.TAC at 11 104-105. Thus, each Defendant had a direct, independent self-
interest to not disclose the higher wages to D®@k.in the SAC, Defendants’ alleged conduct is
equally explainable by consisly parallel decisions.

In their motion, Plaintiffs do not cite anyweases regarding when a 8§ 1 claim based on
only circumstantial evidence of agreement is plausible. Inste&diintiffs again argue that the
Association Defendants’ setting of wages foritmeembers is sufficient, specifically asserting
that “the existence of associations that umifly offer wages for their members’ employees ...
constitutes allegations that, if true, are diedtlence of an agreement to restrain trade in
violation of the Sherman Act.” Doc. #152mt2 n.1. In Plaintiffs’ view, if an industry
association sets the offered wage for itsners, the association itself manifests the
competitors’ agreement to unreasonably restrain trade.

Other than now asserting that the Association Defendantiraot evidence of an

agreement, this is the same unavailing “assiociatandard” argument. Recommendation at pp.

® The court does not reach whether any Defetsdactually violated DOL regulations.

’ Plaintiffs also contend thatehregulatory environment is relevantly if there isa “showing of
clear repugnancy” with the Sherman Act suffi¢ciBmshow immunity. Doc. #152 at p. 10 (citing
Nat’l Gerimedical Hosp. & Gerontology Ctr. V. Blue Cro452 U.S. 378, 388-89 (1981)).
Twomblydemonstrates that the regulatory environnenrelevant to the plausibility of the
alleged conspiracy, regardless of whether it aleets the standard for implied immunity.
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21-24. More is required than merely the existeof an industry association whose membership
is comprised of competitors: “adally single entity vichte[s] [Section] 1 when the entity [i]s
controlled by a group of competitaaad serve[s], in essence, avehicle for ongoing concerted
activity” Am. Needle, Inc. v. Nat'l Football Leag&$0 U.S. 183, 191 (2010) (emphasis
added). An association is a vehicle for conckaetitrust activity wheit requires its members
to actively participate in the associatioaisticompetitive conduct; this generally requires
showing association rules, canons or agre¢sréat prohibit members from competing.
Recommendation at pp. ZB (citing cases).

Plaintiffs rely again on a case that tle#ed in opposing the motions to dismiBgltran
v. InterExchange, Inc1,76 F. Supp. 3d 1066 (D. Colo. 2016).Beltran, the plaintiffs alleged
direct evidence of an agreement in that “salef the [Defendant] gonsors’ employees (the
‘Directors’) explicitly adnitted to Plaintiffs’ investigator #t the Sponsors had expressly agreed
among themselves to keap pairwages at the lowest possible level;” the complaint also alleged
the specific telephone conversationsvinich those admissions occurreBeltran, 176 F. Supp.
3d at 1073-74. The court did not find the defenstanemberships in (or officers’ ties to) an
industry association in themselves made the comspplausible. Rathgthe plaintiffs alleged
that the industry associatitvad recently sponsored a key note speaker who, in a published
article, advocated that the membsisuld not compete with each otheraanpairwages.Id. at
1078. That fact was part of the circumstantiatlernce that, together with the direct admissions,
the court found plausibly alied antitrust conspiracyid. at 1079. ThusBeltranstill does not

support Plaintiffs’ contentioff.

8 Plaintiffs also argue that the lamay be “evolving” because a petition frertiorari was
granted regardin@sborn v. Visa Inc797 F.3d 1057 (D.C. Cir. 2015). Doc. #139 at pp. 6-7.
The petition was later dismigs@s improvidently grantedvisa v. OsbornNo. 15-961, 2016
WL 6808590, at *1 (U.S. Nov. 17, 2016).



Plaintiffs also cite a treatise on whitttey relied in their objections to the
Recommendation, 7 P. Areeda & H. Hovenkasmtijtrust Lawy 1477, p. 337 (3d Ed. 2006).
Plaintiffs rely on this treatise to argue “t@®urts have had little difficulty in treating
organizations created to serve their member-competioto regulate their market behavior as
continuing ‘agreements’ among the members;piarposes of finding an ‘agreement’ in
restraint of trade.” Do@t152 at p. 2, n.1 (quoting Areednd Hovenkamp § 1477, p. 337).
Section 1477 addresses agnterprise conspiraciye., the circumstances in which a single
organization, such as a trade association, ialdepf constituting a conspiracy despite being
incapable of conspiring withirtself. The treatise recognizégat trade associations are

routinely treated as cantiing conspiracies ...of their members ... [but] [o]f

course that leaves thecemd question, whether thette association’s decision

controls the members’ behaviin some way. * * * This brings association rules

having a competitive impact within the reach of 81 of the Sherman Act.

Areeda and Hovenkamp 1 1477 at pp. 332-333. tfHuke association ascollaboration of
competitors is generally permissible, and “toeirts focus on and remedy only a particular
alleged impropriety — such as a particulde forbidding the members from engaging in
competitive bidding.” Areeda and Hovenkamp | 147@p. 333-34. The treatise then discusses
several examples of associatidhat controlled their memberattions through rules or canons
requiring non-competitionld. at 334-337. These are the same cases on which Plaintiffs
misplaced their reliance in opposing the motiondisoiss. Recommentian at pp. 22-23. Just
like the SAC, the TAC does not point to any gjleanons or membership agreements of WRA

or MPAS that prohibit members froaffering above the minimum wadeThe Areeda and

Hovenkamp treatise does nopport Plaintiffs’ argument garding the Associations.

° As discussed below, Plaintiffs allege tM@AS and WRA directed members to offer the
minimum wage in correspondence and a handlesckrpt attached to the TAC, but the
documents do not support the contention.
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Furthermore, Plaintiffs’ association argumeantinues to ignore that the H-2A program
specifically authorizesssociations to handle recruitmentariring for ranches. 29 U.S.C. §
1801(d)*° 8 U.S.C. § 1188(d)(1) (“[a] petition to jvort an alien as a temporary agricultural
worker, and an application fodabor certification with respect to such a worker, may be filed by
an association of agricultural producers vhise agricultural seices”); 20 C.F.R. § 655.131
(“[a]ssociations of agricultural employers midg an Application for Temporary Employment
Certification for H-2A workers as a sole emplnyeejoint employer, or agent”); 20 C.F.R. 8§
655.215(b)(1) (Nov. 16, 2015) (H-2A applications foreign herding and range livestock
workers “may be filed byn individual employer [ordssociatioh). Therefore, the fact that the
Associations set the offered wages fortimembers does not make plausible that the
Associations are vehicles for anticompetitive activiBeeRecommendation at p. 20.

Thus, at least in the H-2A context, tlaef that members “knowgly allocate decisions
regarding the wages offered to domestic shepherds to these associations constituted by
competitor ranchers” (TAC  68ee alsdd. at 1 90; 11 246-250) doest suggest a conspiracy.
Alleging that the members “do so with the knowledge that the Assocléfendants use job
orders to illegally fix shepherd wagesthe wage floor in each state” (Iét § 68see also Idat
1 6) is the same conclusory assertion &8AL § 91. Recommendation at p. 19. It remains
conclusory. That each ranckriew or should have known thiaitvas not prohibited [by DOL]
from setting its own offered wages, but insteladided to delegatbat function to the

Associations,” TAC | 247(v), likewise does soiggest that the ranchdelegated hiring to

19 plaintiffs argue tht 29 U.S.C. § 1804t seqis irrelevant becauseriegards only recruitment
of migrant or seasonal U.S. agiitural workers, not H-2A worker Doc. #139 (Motion) at p. 8
(referring to Plaintiffs’ objectins, Doc. #131, at pp. 7-8). Exceytiforeign workers, “the term
‘migrant agricultural worker means an indilial who is employed iagricultural employment
of a seasonal or other temporary nature, andisshequired to be absent overnight from his
permanent place of residence.” 29 U.S.C. § 1802}8){Ae domestic job orders appear to fall
within this definition.
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WRA because of a conspiracy.idtequally if not more likelyhat the ranches delegated to
WRA because they wished to participateha H-2A program (AC at 11 9-11, 82, 214-215),
and delegating was more efficient than eachhrandividually handling its own H-2A hiring.
See, e.g20 C.F.R. 8§ 655.121(2) (associations canrfiester applications on behalf of several
ranches).

In short, Plaintiffs’ motion to amend and proposed amendments do not attempt to meet
the pleading standards for § 1 antitrust ca&yi claims noted in the Recommendation. Nor do
Plaintiffs’ rely on new cases to take issue withse pleading standard3ust as the court
concluded in the Recommernbm, Plaintiffs must meefwombly’srequirement of fact
allegations that are not equally likely causedbgsciously parallel conduct. None of the
documents attached to the TA@danone of the specific, proposkdt allegations meet that
standard, as follows.

B. Attachments to the TAC: MPAS Job Orders for Domestic Shepherds

Even if Plaintiffs had otherwespled facts to make the cqmscy plausible, several of
the job orders that Plaintiffs attatthithe TAC contradict that conspiraty The court can
consider the attachments to th&C at the Rule 12(b)(6) phas&al v. Hogan453 F.3d 1244,
1264 n.24 (10th Cir. 2006)See also Gee v. Pache67 F.3d 1178, 1186 (10th Cir. 2010).
Several of the MPAS job orders to U.S. workers offeompensation above the minimum wage,

and do so in terms varying from ranch to rar®te, e.gDoc. #139-3 at p. 4 § 18 (2015 job

1 Defendants argue that the “attachments to the Second Amendedlalu had revealed [this]
all along.” Doc. #148 at p. 11. In earlier brigfilbefendants did not rely on this argument until
MPAS’s reply. Doc. #91 (Motion) at p. 3 n.3; Doc. #105 (Reply) at p. 3. The court
recommended dismissal without reaching this issue.

12 As to WRA and its members, the attachmentfi¢oTAC do not appear to show variation in
the compensation offere®éee, e.gDoc. #139-3 at pp. 12, 26; Doc. #139-4 at pp. 12, 21; Doc.
#139-5 at p. 5; Doc. #139-6 at pp. 17, 40, 64, \khether WRA and its members varied the
offered compensation would be a&ffésssue to resolve later if any of the antitrust claims were
plausible.
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order for Auza, “[e]mployer may offer a bonuslg; at p. 20 { 18 (2014 job order for Child
Ranch, “[e]mployer, at the employer’s discoeti may pay wages highetran the established
minimum wage rate.”); Doc. #139-4 at p. 4 1(2815 job order for Estill Ranches, “[bJonuses
and/or wages that are higheaththe guaranteed wage rateyrba offered at the employer’s
discretion. Any such added benefit(s), if éecby the employer, will be applied in a non-
discriminatory manner to all employees under ghitsorder who meet the employer's determined
criteria, example: length aervice with the employer.”)d. at p. 30 § 18 (2015 job order for
Two Bar, same language as for Esfifl)indeed, Plaintiffs indirectly recognize these facts in
alleging that “MPAS admits that ‘some employefiered and paid base wages in excess of the
published minimum, wage established by DOhdanotes that ‘some fa&fred opportunities to
earn additional pay and bonuses.” TAC[d83 (footnote omitted). Because the TAC
attachments show that MPAS, Auza and Two Bfared above the minimum in their job orders,
the court cannot infer that thesef®sdants agreed to fix offered g&s to domestic shepherds.
Plaintiffs allege that these differendaghe compensation that MPAS, Auza and Two
Bar offered are insignificant because theyndbstate specific anunts for potential bonuses,
which Plaintiffs asselits a violation of unspefied DOL regulations.See, e.g.TAC at 11 83, 84.
This is a legal conclusion that the couged not accept as true. In 20 C.F.R. 8§ 655.122, DOL
defines the content that it reges for job offers, and it does not mention any requirement that the
employer must specify the amounfspotential bonuses or potenlyahigher wages. 20 C.F.R.

§ 655.122(a)-(q). The rule prohibithe employer from providing tier compensation to foreign

13 The MPAS H-2A applications t@iched to the TAC appear to offer foreign shepherds only the
minimum wage.See, e.gDoc. #139-6 at pp. 2-12, 30, 53, 92. Yet, in opposing the motions to
dismiss, Plaintiffs recognized that “in &é& market, Ranchers would offer U.S. workeamse
notlessthan foreign workers.” Doc. #96 at p. 23, nl7any of the antitrust claims against
MPAS were plausible, its offered compensatmforeign shepherds would be a fact issue.
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shepherds than it offers to domestic workers,todives not specify the level of detail that the
employer must disclose regarding offered compensation:

The employer’s job offer must offer to U.S. workamsless than the same

benefits, wages, and working conditionattthe employer is offering, intends to

offer, or will provide to H-2A workes. Job offers may not impose on U.S.

workers any restrictions abligations that will nobe imposed on the employer’s

H—2A workers.

20 C.F.R. 8 655.122(a) (emphasis added). The He2A likewise requireshe ranch to certify
that “[t]he job opportunity offers U.S. workems less tharthe same benefits, wages, and
working conditions that the employer is offerimgtends to offer, or will provide to H-2A
workers and complies with the requirement2@&CFR 655, Subpart B.” Doc. #139-6 atp. 814
(emphasis added). So long as the job ordessrite the compensation in sufficient detail to
ensure the employer describes no tess what it intends to offeo foreign shepherds, and at
least meets the minimum wage, the rule dogésmpose any particular requirements on how the
compensation must be described.

Plaintiffs also argue thaiptwithstanding these offedd potential bonuses and higher
wages, théase wage rateBIPAS uniformly offered were thminimum wage. Doc. #152 at p.
9. In support of their theory that the bagmge rate is the key and potential bonuses are
immaterial, Plaintiffs citén re High Fructose Corn Syrup Antitrust Liti@95 F.3d 651, 656
(7th Cir. 2002). The case does not support Plaintiffs’ arguntéigh Fructosenotes that an
agreement to fix list prices (here, offered waggean constitute a per se violation of § 1.
However, the court expressly ogmized that the existence oftlgices and transactions based
off of them do not in themselves showore than parallel conduct.

[I]f many sales are made at prices belowlisieprice, the fact tht the sellers’ list

prices are the same is not compellprgof of collusion. ... But it wouldn’t be

anyway, since identical list prices midh¢ adopted by imitation rather than by
explicit agreement.
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High Fructose295 F.3d at 656 (citinBeserve Supply Corp. v. Owens-Corning Fiberglas Corp.,
971 F.2d 37, 53-54 (7th Cir. 1992RReserve Supplyimilarly reasons that
[T]he industry practice ahaintaining price listsrad announcing price increases
in advance does not necessarily lead tonéarence of price fixing. The fact that a
standard product is priced according t&tandard formula does not indicate that a
conspiracy exists; one manufacturer colohve implemented the pricing system,
and its competitors could haveaded independently to adopt it.
971 F.2dat 53'* The Seventh Circuit’seasoning is persuasive hefRarticularly in light of the
incentives resulting from the H-2A program, K®, Auza and Two Bar’s “minimum wage plus”
offers are at best only consistevith an agreement to fix the #mwage, not suggestive of such
an agreement. In sum, the MPAS job orders attached to the TAC show that they did not agree to

fix the wages offered to domestic shepherds.

C. Associatiobocumentghat Plaintiffs Attach to the T@: Contracts With Shepherds,
Correspondence, and Handbook.

Plaintiffs rely upon several documentsMPAS and WRA as factual support for the
alleged agreement to fix offered wages. Thaert addresses thesetire order alleged.

1. Form Contracts or Affidavits With H-2A Shepherds

Plaintiffs allege that forngontracts or affidavits withl-2A shepherds establish that
MPAS and WRA, not the individual ranches, set the offered wage. TAC at 11 126, 136. They
attach one example as to each associatiort. £189-11, Ex. F at pp. 2-4. However, as noted
above, the fact that MPAS and WRA set tiffer@d wages to foreign shepherds for their
members is not suggestive of comapy in the H-2A context.

Plaintiffs also essentially allege that fleem contracts/affidaits are misleading or

unconscionable, and that this awfulness supports the congaiy to fix offered wages.

4 The Tenth Circuit does not agpeo have addressed whetherindustry-wide list price
suggests an agreement to fix pric€s., In re Urethane Antitrust Litig.768 F.3d 1245, 1264
(10th Cir. 2014) (only ssuming “[flor the sake of argument that evidence of parallel price-
increase announcements would notladgh a price-fixing conspiracy”).

15



Specifically, they allege that MPAS’ form coatt with shepherds informs the shephetd:the
state of Texas this occupation pays--$750 monthly, with house and food.” TAC at 125
(Plaintiffs’ translation from Ex. F at p. 2, emphasigyinal to TAC). Plaitiffs assert that $750
is only the minimum wage, and therefore the MPAStact is misleading. Plaintiffs allege that
WRA requires shepherds éxecute an affidavit before WRA interviews them in which they
state that they agree to (a) the minimumryadat by DOL for the region, varying by state,
without specifying either those amounts or whidtesthe shepherd will dared in; and (b) not
be able to transfer or relocate at will. eT$hepherd does not learn in which state WRA will
place him until later. TAC 11 134-135. Assuming truth of these allegations, as the court
must, these documents support Plaintiffs’ moneegal allegations thAWRA sets the offered
wage at the minimum and seeks to exploit faresgepherds’ immigration status. However, as
discussed above, in the H-2A regulatory systentheeof those facts gigests that WRA agreed
with anyone to fix wagesSee suprat § II.A.

2. WRA Handbook for Members

Plaintiffs also add allegatns that in WRA'’s handbook fenembers, WRA directs them
to pay only the minimum wage. TACH®f 137-142; Doc. #139-11, Ex. F at pp. 5-7.

141. The WRA handbook similarly estales that members will use the

minimum wage as the rate they use to pay to their shepherds. This is evident in
part from how the handbook treats the &ssfishepherd paid vacation time.

142. All WRA contracts establish that an2A-shepherd is entitled to two weeks
of vacation payid. at 6, and the WRA handbook establishes that “[i]f a herder is
terminated[,] the herder must be p&itl wages due on date of termination
including, at the current rate of pay, any unpaid vacationjd. at 7 (emphasis
added). The only rate of pay that theatilbook could be referring to is the salary
schedule with the DOL-set wage floor, as tis the only rate of pay referenced in
the entirety of the member handbook.

1> Plaintiffs refer to this document, Doc. #139-11, Ex. F at pp. 3-4, ashaittestation and as
WRA'’s form contract withshepherds. TAC a&.g.,11 127-135, 246(iv), 24i¥). The court
presumes both allegations to be true at this phase.
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TAC at 1 141-42 (emphasis originalMAC). This document concerpsid wages, not offered
wages. Plaintiffs do not articulate how astmction to members regarding paid wages would
support the alleged agreement to fix thegesoffered. Assuming that the WRA handbook
indirectly relates to offered wages, immedigt@llowing the sentence that Plaintiffs quote,
WRA provides a “Wage Rate — 2010/2011" tablevimch WRA states: “Plus room and board is
supplied FREE to all sheepherderAIDDITION to the full salary paidr{o less than the
minimum stated abové)Doc. #139-11, Ex. F at p. 7 (emphasis added). Thus, the handbook
recognizes that the wage ratemtet therein are only minimumand that ranches can pay above
those rates. It neither instraator requires the ranches to offe pay only the minimum wage,
and therefore adds no plausityilto the alleged conspiracy.

3. WRA'’s January 2015 Email to Oregon Members

As in the SAC, Plaintiffs continue tuote a sentence from a January 2015 WRA email
to its Oregon members that the court addikgs¢he Recommendation. Doc. #125 at pp. 26-27.

[I]n January 2015, the WRA instructed its members in Oregon to uniformly begin

paying exactly the new DOL wage flodfB]eginning Janary 1, 2015 the wage

rate for shepherds working in Oreger$1,326.46.” You “should immediately

adjust your wage payments[tbat] monthly wage amount.”

TAC at 11 102, 150 (compare SAC 11 99). rRifis do not attach the email.

The quoted sentence informs the rancheéthef [new] wage rate” in Oregon and that
they should adjust their “wageyraents” accordingly. Again, Plaintiffs do not articulate how an
instruction from WRA regardingaid wages would support theleded conspiracy to finffered
wages. Even assuming that this email indireelsites to offered wageBlaintiffs allege that

WRA (on behalf of its members) always offeremmore than the minimum wage to shepherds.

TAC ate.qg.,11 7(i), 70, 93. Plaintiffs llge that in Oregon, WRA agdlly offered less than the
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minimum wage because it made impermissible deductions from the minimum ldage{{
7(iv), 145. Plaintiffs do not identify WRA dwmving paid shepherds above the minimum wage,
nor as having knowledge (when it sent the email) that any of its Oregon members had done so.
Contrast this to Plaintiffs’ &dgation that MPAS knew that some of its members at times paid
above the minimum wage. TAa § 183, doc. #139-12 at pp. 114-14€e suprat 8 I1.B.
Given this context, the caucannot reasonably infer frothe quoted sentence that WRA
instructed its Oregon membeusoffer only the minimum wagéet alone that any of the
members agreed with such a directi&®eRecommendation at pp. 26-27.

4. WRA's January/February 2015 Eitsavith Oregon State Agenciés

Plaintiffs add allegations that in Janyand February 2015, WRA'’s counsel exchanged
several emails with representatives of @regon Employment Department and the Oregon
Bureau of Labor and Industries. In the espondence, WRA'’s counsel seeks a meeting to
advocate its position regarding detlans from shepherds’ wagés food and private benefits.
TAC at 1 153; Doc. #139-11, Ex. F at pp. 8-14aimlffs allege that WRA had instructed
Oregon members to pay less than the minimumenthat they had offered, by deducting food
and private benefits, and thhe Oregon members did pay Iéisan the minimum wage. TAC |
150-152. Plaintiffs allege thétis correspondence shows “membanches in Oregon are aware
of [WRA's violation of Oregoriaw regarding the minimum wagad what can be deducted] and
complicit in, the WRA's fixing of wage offers.” TAC at  155.

Again, these allegations and tt&respondence in question regpeid wages, not

offered wages. Plaintiffs do not articulate hawinstruction from WR regarding paid wages

16 plaintiffs also attach two sets of comnsefiled by WRA and/or MPAS in DOL rulemaking
proceedings. Doc. #139-11 at pp. 17-56, #139-1ipal17-61. Plaintiffs allege those
comments only with respect to other issues, ndaesial support for the alleged conspiracy.
TAC at 11 160, 240, 316-19. The court expsedsles not reach whether any of the
communications with government agen@es subject to immunity doctrines.
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would support the alleged conspiracy to fileoed wages. Assuming that the correspondence
indirectly relates to offered wages, neittfeg TAC nor Plaintiffs’ motion makes clear how
Plaintiffs believe the correspondensupports the allegednspiracy. Plaintiffs apparently refer
to a sentence in WRA'’s email dated Februar®(,5, in which counsel says that “[sjome of the
Oregon WRA members will want to participatetims discussion [between WRA'’s counsel and
the Bureau of Labor and Industries] since theythe employers who will have to comply with
the final outcome of our discussions.” Doc. #139-11, Ex. F at p. 11.

Even assuming that Plaintiffs are correattWRA and its Oregon members had violated
the state’s rules regarding deductions, WRA'’s effrtsbtain a meeting with the state agency to
discuss the deductions policy does siwggest an agreement to fixges. It is equally or more
likely to arise from WRA's role for its menebs under the H-2A program. That the members
wanted to participate in the meeting with thetestagency also does not suggest an agreement to
fix wages; it is equally likely to arise from paedltecisions to exercigheir right to petition.
Thus, the court cannot reasonaiolfer from WRA's emails to the Oregon state agency that
WRA had agreed with its members to fix offered wagese, e.g., Khalik v. United Air Lines,
671 F.3d 1188, 1191 (10th Cir. 2012) (when alleeti“encompass a wide swath of conduct,
much of it innocent, then the plaintiffsyeanot nudged their claims across the line from
conceivable to plausible.”).

5. MPAS’s January 2015 Email to Oregon Members

Plaintiffs allege that in January 2015, MPA®ailed its Oregon members “regarding the
Oregon minimum wage, commuaiting that ‘the mandatedage is $1603.33/month plus

housing,’ [Ex. F] at 15, though Plaintiffs will nediscovery to determine if Defendant MPAS
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has fixed the wage below the minimum in a narsimilar to DefendantVRA.” TAC at { 158.
The lengthy paragraph from which Piaifs take their quote reads:

Wage Change in Oregon!: On Friday, December 26, 2014 the Oregon State
Workforce announced: "The Oregon Employment Department (OED) has
determined that it has been calculatihg minimum wage for sheepherders and
livestock workers incorrectly under €gon's minimum wage laws. Both the
Oregon Bureau of Labor and Industr(B©OLI) and U.S. Department of Labor
(USDOL) have informed OED that the rmmim wage laws generally apply to all
livestock workers, and USDOL has inform@&&D that it must notify all affected
employers of this change in its erdement of the H-2A program.... Under 20
Code of Federal Regulations § 65211) and 20 CFR § 655.120(a), an
employer, in its job offer, must offesidvertise, and pay "a wage that is the
highestof the Adverse Effect Wage Rathe prevailing hourly wage or piece
rate, the agreed-upon calteve bargaining wage, or the Federal or State
minimum wage, except where a special procedure is approved for an occupation
or specific class of agricultural enogiment.” Furthermore, under 20 CFR 8§
655.135(e) and 20 CFR § 653.501(d)(2)(>an,employer submitting a job order
must certify that it will comply with alhpplicable state laws. This includes state
laws governing the minimum wage... Teire, OED may not approve a job
order for workers engaged in the rangedurction of livestockinless the worker
would be paid either (1) an hourly wat@at was at least equal to the Oregon
minimum wage (and otherwise compliedwihe requirements of 20 CFR part
655) or (2) a salary that, on a montbhsis, equaled the minimum wage
multiplied by 2,080 hours and divided by 12... If the offered wage does not
comply with Oregon's minimum wage lawdED must reject the job order... Our
office will implement this change January 1, 2015 on any current and future job
listings posted within our iMatchSkilsystem." Based on this announcement as
of January 1, 2015 the wage for b@pen Range Livestock Workers and
Sheepherders in the state of Oreg#1603.33/month plus housing. MPAS is
looking into this matter and we will keep yap to date if things change, but as of
1/1/15 the mandated wage$i$603.33/month plus housing.

Doc. #139-11, Ex. F at p. 15. Plaintiffs focus om ldst sentence’s phrase “the mandated wage”
to allege that MPAS directed memberfter only the minimum wage. TAC at | 158.
Essentially, Plaintiffs read the “mandatedgeaas referring either to a wage mandated
by MPAS, or as misinforming the members tthet minimum wage was both a floor and a
ceiling. In the context of the complete paeggr, however, the courannot reasonably infer

either reading. The paragraph advises mesitsgyarding compliance with the minimum wage

20



mandated by DOL and the Oregon Employment Department, not by MPAS. The paragraph uses
the phrase “minimum wage” eight times aspcifies that theop order must bedt leastequal

to the Oregon minimum wage.” Doc. #139-1%, E at p. 15 (emphasis added). Taking the
paragraph as a whole, the cotahnot reasonably infer that MPAS instructed or required its

Oregon members to offer only the minimum wage.

D. The Equilibrium Wage for Shepherds

In their briefing, Plaintiffs alsargue that their allegatiom$ higher payments to foreign
shepherds show the “equilibrium wage” is above the offered minimum wage. Doc. #139 at p. 3;
Doc. #152 at p. 8. Plaintiffs define the equiliion wage as the wages that shepherds would earn
but for the Defendants’ conspiracy to fix wag&n this issue, Plaintiffs’ motion reads more like
a motion to reconsider the Recommendation tharotion to amend the SAC. Plaintiffs argue
that in the Recommendation, this court eraursy assumed the equilibrium wage was below
minimum wage and ignored thdegjations that other ranch workers earn far more than the
minimum wage for H-2A shepherds. Doc. #139 at p. 4. Judge Blackburn has already adopted
the Recommendation in the meanwhilejs mooting this argumett.

From Plaintiffs’ new allegationghe court can reasonably infartheir favor that at least
some H-2A shepherds are paid above the mimimuage because (a) the minimum wage is too
low to reflect the value of shepherds’ experierfbgranches are reactihg other market forces,

(c) the ranches’ views of fairness, etc. This does not, however, reasonably infer an “equilibrium
wage” as Plaintiffs have defined it because Rifsrhave not alleged a plausible conspiracy to

cause the difference between offered wages aiddyzges. As noted above, the case on which

" In the SAC, Plaintiffs alleged that H-2A shepherds were uniformly offeregaidcho more
than the minimum wage. The reasonable infegdrom those allegations was that the minimum
wage had always sufficed for filling Defendants’ jobs, regardless that other types of ranch
workers earned more. Recommendation at pp. 6, 29, 32.
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Plaintiffs rely held that transactions based distgrice do not in themselves show more than
independent, parallel decisiondigh Fructose295 F.3d at 656. This fact is too weak to find
the conspiracy plausible.

For the equilibrium wage, Plaintiffs also poto allegations that shepherds and other
farm or ranch workers in states where WR& MPAS do not control hing are paid far more
than the minimum wage. TAC at 1 229-37. As support, Plaintiffs ddt@thprevailing wage
surveys in ND and TX. Doc. #139-11, Ex. F at pp. 83-90; Doc. #139-12, Ex. F at pp. 91-113.
But Plaintiffs do not allege #t these other farm or ranalorkers are subject to H-2A
regulations. On their face, the DOL wage susvgard specifically U.S. workers, not H-2A
workers. Id. That the H-2A shepherds earn far lesmtbther types of U.S. ranch workers is
equally explainable by the H-2A rules that set thinimum wage for H-2A shepherds, while the
wages for other, similar U.S. ranch jobs weresattunder the H-2A ruleslhis fact is too weak
to make the alleged wageifig conspiracy plausible.

E. Director/Officer Overlap Between WRA and Members.

Plaintiffs would add allegations that twmeembers of WRA have officer ties to WRA:
Dennis Richins (owner of Richins Livestockas formerly a president of WRA's board and
executive director of WRASteve Raftopolous, an officer of Two Bar, was a formerly a
president of WRA'’s board. Plaintiffs allege that both men are “intimately familiar with the
policies of the association,” and had “frequeniiversations with theest of the WRA Board
regarding various items affecting members, inclgdawsuits filed over shepherd wages.” TAC
at 11 2484(ii), (iii); 250(ii), (iii). In Plaintiffs’ motion to amend, they appear to refer to these
allegations in asserting that “the Ranchegarticular have had extensive control over the

Associations.” Doc. #139 at p. 7.
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The reasonable inferences from the overlagpfficers and directsrare that these two
Ranch Defendants knew of and could have éstedrl WRA's practice of uniformly offering the
minimum wage to shepherds for WRA’s membéf®wever, as noted above, Plaintiffs have not
alleged any facts that WRA ever made that practice mandatory for its merGoenpare
Osborn,797 F.3d at 1067 (the “member banks appointgdesentatives to the ... associations’
Boards of Directors, which in turn establiditbe anticompetitive ... rules” that required
anticompetitive conduct). Plaintiffs do not allegey specific meetings, discussions, statements,
or communications of these two individuals thatuld suggest they did anything as former
officers or directors of WR to create or implemerat wage fixing conspiracy.

In short, taking all of Plaintiffs’ antitrustllegations together d@ke court did in the
overview section, these allegations do not sum wpplausible conspiracy to fix offered wages.
Rather, the documents attached to the TACredndt the conspiracy as to MPAS, Auza and
Two Bar’s offers to domestic shepherds. Ashia SAC, individual parallel actions under the
unique influence of the DOL regulatory scheane more likely explanations for all of the
alleged concerted conduct. Thhe proposed amendment wouldl lf@ directly akin to the
claims thaffwomblyfound did not allege plausible conspiracyra (b) contrast to the
allegations of direct and circumstantial fact gdieons that made antittusonspiracies plausible
in for exampleBeltran,176 F. Supp. 3d at 10/8hampagne Metal€l58 F.3d at 1086-87, and
the other cases cited ihe Recommendation. Accordinglyy the same reasons the court found
in the Recommendation regarding tBAC, the court finds that Plaintiffs’ proposed amendment
to their antitrust claims is futile. The court recommends denying the motion to amend as to the

antitrust claims.

23



II. Civil Racketeering Influenced and Corrupt Organizations (RICO) Claims

The Recommendation discusses in detaibifeggations and clainthat Plaintiffs
(specifically, Messrs. De La Cruz, Huaméaepvegildo Vilchez Guerra, and Liber Vilchez
Guerra) pled in the SAC for their civil RIC&aims against WRA, Richins and MPAS. Doc.
#125 at pp. 34-41. In short, “[t]ldements of a civil RICO clairare (1) investment in, control
of, or conduct of (2) an enterprise (3)dbhgh a pattern (4) of racketeering activitypewey v.
Lauer,No. 08-cv-01734-WYD-KLM, 2009 WL Z34276, at *3 (D. Colo. Sep. 30, 2009)
(internal quotation marks omitted, quotifgl v. Hogan453 F.3d 1244, 1261 (10th Cir. 2006)).
Plaintiffs’ SAC attempted to bring two claims faolations of RICO, both of which failed for
lack of distinctiveness between the “persuaiiio allegedly operated the “enterprise” and the
alleged enterprise. Count IV against WRA and Richins failed because Plaintiffs pled Mr.
Richins and the WRA as both the personsemerprises. Count V against MPAS failed
because it pled an associatiarfact between MPAS and itsembers — but alleged only the
usual business that MPAS conducted on behatEahembers. Recommendation at pp. 36-41.

The court will first addresthe aspects of proposed Counts IV, V and VI in which
Plaintiffs have not changed their theories of §o#rs” and “enterprises.Plaintiffs continue to
allege that Richins as a former director andcetifiof WRA associated in fact with WRA. TAC
at 1 256. This claim is futileln their Notice of Supplementaluthority and Reply, Plaintiffs
rely heavily on the Tenth Circuit’'s recentegsal of one of the cases cited in the
RecommendatiorGeorge v. Urban Settlement Serio, 13-cv-01819-PAB-KLM, 2014 WL
4854576, at *8 (D. Colo. Sep. 30, 2014). The Recommendation duetege’sreasoning that
officers of a corporation acting thin that role cannot form association of fact with the
corporation. Doc. #125 at p. 38. The Te@itcuit did not reverse this aspect@Eorge and to

the contrary, continues to recognize that “officand employees of an organization cannot, in

24



the ordinary course of their duties, constitateassociation in fact separate from the
organization itself.”George v. Urban Settlement Ser833 F.3d 1242, 1249 (10th Cir. 2016)
(quoting, as did the Recommendati&al,. of Cty. Comm’rs of Saluan Cty. v. Liberty Grp965
F.2d 879, 886 (10th Cir. 1992)).

For Counts IV and VI against respectivliRA and MPAS, these claims continue to
assert each enterprise is an association irb&teteen the Associations and their members. The
law has not changed on this issue: pleadingifual business between association and its
members fails the distinctness elemeriellow Bus Lines, Inc. v. Drivers, Chauffeurs & Helpers
Local, 883 F.2d 132, 141 (D.C. Cir. 1988v’'d in part on other issuesn rehrg,913 F.2d 948,
956 (D.C. Cir. 1990)¢n bang. “[I]f an entity is named aa defendant in a RICO action, the
enterprise it participates in cannot merely beflaneing of the same entity that is the target of
the indictment.” United States v. Mongol Natiph32 F. Supp. 3d 1207, 1219 (C.D. Cal. 2015),
appeal pendindciting Yellow Busthe alleged association iadt between an unincorporated
gang’s “leadership and official membershipdats circle of unofficial members and hang-
arounds was insufficient because “[t]here is $yrmw substance to the [alleged] ... enterprise
independent of [the Defendant]ldl. at 1221.

Again, Plaintiffs’ reliance on the Tenth Circuit®orgeopinion as a purported change in
the law is misplacedGeorgedoes not address a claim allegingaasociation of fact between an
association and its members. The case recogthiaesassociations in fact” among corporations
that are already related to eaather — parents and subsidiaries for instance — typically fail for
lack of distinctiveness: “[l]t's true thatdefendant corporation, aetj through its subsidiaries,
agents, or employees typically dame both the RICO ‘persorand the RICO ‘enterprise.”

George,833 F.3d at 1249 (citinigter alia Brannon v. Boatmenkirst Nat. Bank of Oklahoma,
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153 F.3d 1144, 1149 (10th Cir. 1998);re ClassicStar Mare Lease Litjg727 F.3d 473, 493
(6th Cir. 2013)). The Tenth fZuit also noted that “becausan employer and its employees
cannot constitute a RICO enteg®j’ a ‘manufacturer plus itedlers and other agents (or any
subset of the members of the corporate fanaitynot constitute’ a RICO enterpriseGeorge
833 F.3d at 1249 (quotirfgtzgerald v. Chrysler Corpl116 F.3d 225, 226-28 (7th Cir. 1997)).
As the Recommendation noted, all of these camest be read in light of the purpose of
RICO: to “prevent a person from victimizingay, a small business ... or to prevent a person
from using a corporation for criminal purposes&&dric Kushner533 U.S. at 162. Plaintiffs
here instead essentially alleipat WRA or MPAS (as the “persons” sued in these claims) used
themselvesife., their status as industry associatiaeting on behalf of their members) for
criminal purposes. Because they lack dighiess, Counts IV and VI are accordingly futile.
However, in Count V against Mr. Richins, Pitfs plead in the alternative that Richins
is the person who operated WRA as the enterpiigeC at § 257. This claim does not appear to
be futile for lack of distinctiveness between the person and enterprise. “The corporate
owner/employee, a natural person, is distinct ftbencorporation itself, a legally different entity
with different rights and responsibilisalue to its different legal statusCedric Kushner533
U.S. at 163.See also Ad-X Int'l, Inc. v. Kolbjornsé3¥, F. App'x 263, 266—67 (10th Cir. 2004)
(applyingCedric Kushnerindividual debtor as RICO persolteged to have used his bankruptcy
estate as a RICO enterprise was sufficiently distildbngol Nation 132 F. Supp. 3d at 1218
(“an individual employee or offer may always be named as BRIEO person distinct from the
corporate enterprise”f lassicStar,727 F.3d at 492 (“individual dendants are always distinct
from corporate enterprises’§. Star Gas Co. v. Pac. Gas & Elec. Q¢qg. 15-cv-02575-HSG,

2016 WL 5358590, at *20-21 (N.D. Cal. Sep. 2616) (“no question that the RICO Act
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proscribes employees from using their jobs ashacle to conduct a raclesring enterprise”). It
may strike a savvy judge that proof of Rithoperating WRA as a RICO enterprise is
improbable $anchez810 F.3d at 756), but Plaintiffs sudiently allege Richins as a RICO
person distinct from WRA as the enterpriSe.

Richins’ other arguments of futility regang the RICO claim are not persuasive.
Richins argues that Plaintiffs do not allege racketeering activity. Doc. #148 at pp. 15-17.

As defined in 18 U.S.C. § 1961(1)(B), “fateering activity'includes indictable

acts of mail and wire fraud asghibited under 18 U.S.C. §§ 1341 and 1343,

respectively. To establishpattern of racketeering activity, the plaintiffs must

allege at least two predicate ac&eel8 U.S.C. § 1961(5).

George 833 F.3d at 1254. Plaintiffs allege that through WRA, Richins engaged in predicate acts
of wire fraud and mail fraud, submitting job orders to state workforce agencies and H-2A
Applications to DOL that falsely certified cotignce with requirements regarding shepherds’
expense reimbursement. TAC at 1 257-61, 275-79988&ount V. Plaitiffs allege that a
regulation required reimbursemagitall travel expenses (beginning from the H-2A worker’s
hometown), medical checkups, and criminal background checks. TAC at  460.

Mr. Richins argues that DOL gelations do not require rebmrsement of any expenses
incurred before leaving the home country (“pieparture” expenses). Doc. #148 at pp. 16-17.
Richins quotes the DOL’s preamble to the 201&iem of 20 C.F.R. § 655.122 as announced in
Temporary Agricultural Employment BiF2A Aliens in the United State&s Fed. Reg. 6884

(Feb. 12, 2010):

Enhanced Coverage of Transportation Expenses

18 See also N. Sta016 WL 5358590, at *21 (“It is true thptivate civil actims under the state
are being brought almost solely against legitinttendants, rather than against the archetypal,
intimidating mobster. Yet this defect — if defedsit- is inherent in thstatute as written, and its
correction must lie with Congress,” quoti@glom v. Microsoft Corp486 F.3d 541, 553 (9th

Cir. 2007)).
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Under the 2008 Final Rule, the emplopeovides for trael expenses and

subsistence for foreign workers only to dram the appropriate U.S. consulate or

port of entry. Under this Final Rule, teenployer is required to pay the costs of

transportation from the worker’s placeretruitment to and from the place of

employment.
Doc. #148 at p. 17 (quoting 75 Fed. Reg. at 6884-Ulh)s does not support Richins’ argument.
Rather, the quoted excerpt ifsgays that DOL extended its former rule to encompass
“transportation from the worker’s place of reitment.” The rule further specifies: “the
employer must pay the worker for reasonable costs incurred by the viark@nsportation and
daily subsistencom the place from which the workieas come to work for the employer
whether in the U.S. or abroad to the placemployment.” 20 C.F.R. § 655.122(h)(1) (emphasis
added). Finally, Richins does not addreksntiffs’ contention that the same DOL
pronouncement also:

noted that this was a new cost toiheurred by employers and that it would, on

average cost an employer $60 more ingpamtation costs, which is the average

cost of a roundtrip busdket between the hometownarfi H-2A worker and the

location of the majority of Americatonsulates that process H-2A visiak.at

6,954 & n.47.
TAC at 1 308. The court cannot find from Richinssponse that as a matter of law DOL does
not require reimbursement of travel expensemfthe worker's hometown. At this point, the
court cannot conclude that pdeparture travel expses are not required reimbursements under
Section 655.122(h)(%Y.

As to the medical checkup and criminal backgrd check expenses, tlssa closer call.

Plaintiffs have the burden under R@igh) to plead fraud with particularity. Plaintiffs allege that

¥ Richins also argues that circuits have differeglarding whether the Fair Labor Standards Act
(“FLSA”) requires reimbursememt “transportation csts for the departure.” Doc. #148 at p.
17. However, Plaintiffs do not allege that Whkisrepresented comphae with the FLSA. The
FLSA also does not immunize WRA froneth-2A requirements but rather “applies
independently of the H-2A requirements and imposes obligations on employers regarding
payment of wages.” 20 C.F.R. § 655.122(h)(1).
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WRA'’s certification of compliace with 20 C.F.R. § 655.122 is fraudulent in part because WRA
did not intend to pay the medical checkup bBadkground check expenses. However, the only
expenses for which the rule expressly requrembursement are “transportation and daily
subsistence.” 20 C.F.R. § 655.122(h)(1). Inrtheply brief, Plainfifs point instead to 20
C.F.R. 8§ 655.122(p). This subsection in releyaart limits “deductions from the worker’s
paycheck” to those that are “reasonable,” incigdhat “an employer subject to the FLSA may
not make deductions that would violate the FLS20 C.F.R. 8 655.122(p)(1), (2). Plaintiffs
assume that for purposes of this rule, a failunetmburse is the same as a deduction. Richins’
response does not address this question. Naritleppear that the Defendants’ motions to
dismiss the SAC addressed thigestion. In the absence ofdfing on whether DOL has offered
interpretive guidance, the cawannot conclude that Semn 655.122(h)(1) does not require
reimbursement of Plaintiffs’ medical ebk-up and background check expenses.

Richins also argues that the claim fails togal@redicate acts because the job orders and
H-2A applications were wired or mailed to gaveent agencies, and government approvals of
those applications are not progeor money. Doc. #148 at p. 20To establish the predicate act
of mail fraud, [a plainff] must allege (1) the existence afscheme or artifice to defraud or
obtain money or property by falpeetenses, representationgpoomises, and (2) use of the
United States mails for the purpose of executing the schena, 453 F.3d at 1263 (internal
guotation marks omitted). “The elements of Wiaud are very similar, but require that the
defendant use interstate wiredi@or television communications fartherance of the scheme to
defraud.” Id. (quotation omitted).See also Dewey v. Lau&p. 08-cv-01734-WYD-KLM,

2009 WL 3234276, at *3 (D. Colo. Sept. 30, 2009).
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Richins’ argument fails. Plaiiffs do not allege that Rhins operated WRA to deprive
government agencies of money or property; thiégge that Richins operated WRA to deprive
Plaintiffs of money through mispresentations to ¢hgovernment agencies. TAC at Count V.
Civil RICO claims do not require that the predicate act be édetct the same person whom the
defendant intends to deprive of property or morgidge v. Phoenix Bond & Indemnity Co.,
553 U.S. 639, 643 (2008). “The gravamen ofdffense is the scheme to defraud, and any
mailing that is incident to arseential part of the scheme satisfies the mailing element,” even if
the mailing itself “contain[s] no false infoation,” and “even if no one relied on any
misrepresentation.’Bridge 553 U.S. at 647-48 (citation and quotation marks omitted). The
only limitation on this principle is that the victimiisjury must “not [be] derivative of someone
else’s.” Phoenix Bond & Indem. Co. v. Bridg€/7 F.3d 928, 932 (7th Cir. 2003&ff'd, Bridge,
553 U.S. 639.See alscCGC Holding Co., LLC v. Broad & Cassé&l{3 F.3d 1076, 1088-89
(10th Cir. 2014) (“[Dlespite its @$ulness as a stand-in for causafistrict first-party reliance is
not a prerequisite to estaltling a RICO violation”). Giwig the TAC reasonable inferences,
Plaintiffs allege that WRA's scinee of false certifications injuratb one but Plaintiffs. In short,
to the extent Count V alleges Mr. Richins a& lerson who operated WRA as a RICO enterprise
(TAC at T 257), filing the TAC to lorg this claim is not futile.

Nor does Richins show any other reason uk@enanto deny Plaintiffs’ motion to file
this amended claim. Richins argues that becg@)selaintiffs failed to cure deficiencies in
previous amendments, (b) his consent to Rftshtequest to file the SAC was with the
understanding that it would bedttiffs’ last, and (c) Plaintiffs’ several amendments already
resulted in three rounds of Rule 12 motions, inagrfurther attorneys’ fees in this case would

be unduly prejudicial. In lightf Judge Blackburn’s September2®16 order that rejected this
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court’'s recommendation to dismiss the clawih prejudice because the SAC was already
Plaintiff's third complaint, the court does natdi the failure to cure arndue prejudice warrant
denying the motion.
Defendants’ undue delay argument has moretanbs but ultimately is not persuasive.
This Circuit ... focuses primarily on the reas for the delay. We have held that

denial of leave to amend is appropeiathen the party filing the motion has no
adequate explanation for the delay.

Minter v. Prime Equip. Co451 F.3d 1196, 1205-06 (10th Cir. 20Q@&}fernal quotations and
footnotes omitted). “[Clourts have denied leave to amend where the moving party was aware of
the facts on which the amendment was based foegone prior to the filing of the motion to
amend,” or When it appears that the plaintiffusing Rule 15 to make the complaint ‘a moving
target.” Id. at 1206 (footnote and interngiiotations omitted).

Here, Plaintiffs argue that their timing issjified because theyald not anticipate that
the court would “misperceive the nature of ttligim.” Doc. #139 at p. 15. This argument
ignores that all of the cases the Recommeodaites on this issue (doc. #125 at pp. 37-38)
predate the SA& Plaintiffs’ multiple rounds of amendmisnwere inefficient for the court and
parties alike. Shortly after &htiffs filed this action, Rulé@ was amended to “emphasize that
just as the court should constrand administer these rutessecure the just, speedy and
inexpensive determination of eyeaction, so the parties share tlesponsibility to employ the
rules in the same way.” Fed. R. Civ. P. 1, 20tvi8ory Committee Note. It is difficult to see
how Plaintiffs’ approach has been consistent witt responsibility. Heever, there is no trial
date set, and the parties have proceeded im#damwhile with at leastome discovery. Under

the circumstances, Plaintiffs “ought to be affidan opportunity to test [their] claim on the

20|t further appears that Plaifi’ counsel should have known already many of the facts that
they propose to add as relevant to thisngJauch as the specific amounts of unreimbursed
expenses. TAC at 1 302-331.
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merits.” Foman 371 U.S. at 182. The court will not fincatrPlaintiffs’ delay was so undue as to
warrant denying Plaintiffs’ iguest to bring the amend&ICO claim against Richirf.

In sum, the court recommends denying theiomoto amend as to the RICO claims in
Counts IV and VI, and Count V to the extent ibesed on Richins as assaciation in fact with
WRA (TAC at § 256). The court grants the motioramend as to Count V based on Richins as
the person operating WRA as the enterprise.

V. The State Law Claims

In the TAC, Plaintiffs propose to bring fostate law claims, three of which they also
pled in the SAC. Two of the four propos&dte law claims brought WBlaintiff de la Cruz
against MPAS allege that MPAS violated thevada minimum wageatute by failing to pay
him (and a putative class) the minimum wage. T&&Count VII. Plaintiff de la Cruz further
alleges that the same conduct also breachedambngjuasi-contract or equitable principlég.
at Count X. As the court will further addrdssseparate order, Plaintiffs recently filed an
unopposed motion to sever and transfer Count \fith@ TAC, formerly Count VI of the SAC)
to the District of Nevada. Doc. #156. Plaintiffsscribe Count VII asegarding a “different
course of conduct” than the oth&aims. Doc. #156 at p. 1. dnitiffs request severance and
transfer of this claim to the District of Nevadehere another plaintiff has filed a putative class

action regarding the same claim agdiMPAS (among other defendantSgstillo v. Western

L |f the court did not find the proposedhtitrust claims to be futil€laintiffs’ delay in seeking to
amend those claims would likewise give the coumespause. Plaintiffassert that they are
reacting to new theories raised recently by Erefendants and are adding facts obtained from
discovery. Doc. #139 at 2; Doc. #152 (Reply2 a¥et, Plaintiffs were aware when they filed
their earlier complaints that Defendants at tipaisl three of the Plaintiffs more than the
minimum wage. TAC at 1 217, 221, 222. Plainttso knew (or should have known) that the
MPAS job orders attached to the SAC varieghreing the compensation offered, and other facts
that they propose to add for these claims: MBA®Ntract, doc. #139-11, Ex. F. at p. 2; and
WRA'’s affidavit, Id. at p. 3. However, this is not entirelear from the TAC’s attachments.

For instance, the affidavit that Plaintiff Leautelo Vilchez Guerra signed for WRA is BATES
stamped, but the TAC does not state who prodtleedlocument. Doc. #139-11, Ex. F at p. 3.
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Range Association, et aCjv. 16-237-RCJ-VPCId. at 2. However, Plaintiffs did not seek to

sever or transfer Mr. de la @'s proposed, new claim regarding the same conduct under Nevada
common law: Count X, entitled breach of contrgciasi-contract or equitablelief for failure to

pay the Nevada minimum wage.

Procedurally, it appears that tbeurt must first give leave fdlaintiffs to file the TAC
before the court can sever and transfer Coilint Consistent with the Recommendation, Judge
Blackburn declined to exercise supplemental jurisdiction over tli&sSgtate law claims
(including the now Count VII), albeit without prejeéito Plaintiffs’ motion to amend the SAC.

In their motion to sever and trsfer, Plaintiffs do not addresgether the court can sever and
transfer a claim in such a posture. Moreoveti| tine TAC is accepted, Plaintiff de la Cruz has
not yet brought Count X. Fromjudicial economy perspectiviewould make little sense to
address severance and transfeCounts VII and X separatelylherefore, the court proceeds

here with Plaintiffs’ motion to file the state law claims that they propose in the TAC. The court
will address the motion to sever and trandfy subsequent, separate order(s).

Defendants do not address whether theyelelany of the proposed state law claims
would fail under Rule 12(b)(6). Defendants’ pmais motions to dismiss argued that the three
existing state law claims failed because Plaintifigl not pled sufficient facts regarding their
contracts and the amounts for which Plainé$sert WRA and MPAS owe them reimbursement.
In the TAC, Plaintiffs add fact allegations regarding both. TAC at 13332-None of the state

law claims, Counts VII-X, appear to be futffe With respect to undue g in seeking leave to

%2 The court has supplemental juiistébn over the state law clainbecause they are “so related”
to the RICO claim against Richins that “theyrfopart of the same case or controversy under
Article 11l of the United State€onstitution.” 28 U.S.C. § 1367(afCount VIII regards the same
facts as the RICO claim under common law theriCount IX regards MPAS’s same alleged
illegal deductions from a different Plaintiff, MDe La Cruz. Counts VII and X regard rather
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amend these claims, as noted above Plainttiahsel should have been aware of the facts
regarding their contracts and unreimbursed expenses that they now seek to add. The court will
not look with favor on any further motions to amdehe complaint, but Plaintiffs have leave to
file the state law claims.
CONCLUSION

For the foregoing reasons, the court RBMOMENDS denying in part and GRANTS in
part Plaintiffs’ motion to file the TAC as flows. The court RECOMMENDS that the motion to
file amended complaint be DENIED as to Couritg, V (in part, as described above regarding |
256 asserting an association in fact among Richins and WRA) and VI. Amending to state those
claims would be futile. With respect to Cohaigainst Mr. Richins, the motion is GRANTED
IN PART to the extent it asserts (1 257) Richins as the RICO “person” and WRA as the
RICO “enterprise.” The motion to file an amded complaint is GRANTED as to Counts VII-
X.% The court further RECOMMENDS that aftéudge Blackburn rules on any objections to
this recommendation (or after the time has passtwbut objections), Plaintiffs should prepare
and file a version of the TAC that omits all ates for which Plaintiffslo not have permission to
file.

IT IS FURTHER ORDERED that within 7 dayBlaintiffs shall confer and file a motion

to restrict under Local Rule 7.2 regargidocket entry #139 arit$ attachments.

different facts (MPAS'’s alleged failure pay the Nevada minimum wage) but nonetheless
appear so related that they fornrtpaf the same case and controversy.

23 Al of the claims on which Plaintiff Rodolfblacua was named would be futile, as would all
claims against the Ranch Defendants (Maftiza Sheep Corporation, Cunningham Sheep
Company, Dennis Richins Livestock, Nottingih&dand and Livestock, LLLP; and Two Bar
Sheep Co. LLC). This Recommendation woukivkethe remaining Plaintiffs to be Esliper
Huaman, Leovegildo Vilchez Guerra, Liber ViechGuerra and Rafael de la Cruz; and the
remaining Defendants would be WRA, MPAS and Dennis Richins.
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DATED at Denver, Colorado, this 21&y of December, 2016.

BY THE COURT:

s/Craig B. Shaffer
UnitedStatedMagistrateJudge
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