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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15-cv-01897-WYD-MEH
COBBLER NEVADA, LLC,

Plaintiff,
V.

DOES 1-11, 13-17, 19-28, and
JACOB KUHNS,

Defendants.

ORDER

Michael E. Hegarty, United States M agistrate Judge.
Before the Court is Defendant John D#g&'s Motion to Quash the Subpoena [filed

November 9, 2015; docket #24 The Motion has been referred to this Court for disposition.

(Docket #25.) Pursuant to D.C. Colo. LCivR 7.1C, the Court decides the Motion without a
response from Plaintiff. For the reasons that follow, John Doe #5's Motion to Quash the
Subpoena igenied.
l. Background

Plaintiff initiated this action on September 1, 2015, alleging that Defendants, identified
only by their Internet Protocol addresses, inged on Plaintiff's copyrighted work (here, a
motion picture) by using the internet and a bittorrent protocol to reproduce, distribute, display, or
perform Plaintiff’'s protected film.

In an effort to identify the alleged infrger, Plaintiff requested permission from the

Court to serve limited, immediate discovery onfddelants’ Internet Service Providers (ISPs)
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prior to the Rule 26(f) conference. (Docket #2Fhe Court determined that Plaintiff had shown
good cause for limited expedited discovery and tgdilaintiff's motion in part. (Docket #11.)
In particular, the Court authorized Plaintiff serve third-party subpoenas pursuant to Fed. R.
Civ. P. 45 on the identified ISPs for the lindt@urpose of ascertamg the identity of the
Defendants based upon the IP addresses named in the Complaint. The Court directed that each
subpoena be limited to providing Plaintiff with the true name, address, telephone number, and
email address of the Defendant to whom I8 has assigned an IP address. With each
subpoena, the Court directed Plaintiff to sere®py of its order. Finally, the Court emphasized
that Plaintiff may only use the information disclosed in response to the subpoena for the purpose
of protecting and enforcing its rights as settifoin its Complaint [docket #1]. The Court
cautioned Plaintiff that improper use of this information may result in sanctions.

In accordance with the Court’s order, Plaintiff served a Rule 45 subpoena on John Doe
#5's ISP sometime between the issuancethaf Court order on September 3, 2015, and
November 9, 2015, the date of the filing of this Motion [docket #24].
. Discussion

Fed. R. Civ. P. 45(c)(3)(A) requires the Court to quash or modify a subpoena that: (i)
fails to allow a reasonable time to comply; (ii) requires excessive travel by a non-party; (iii)
requires disclosure of privileged or other prateéctatter, if no exception or waiver applies; or
(iv) subjects a person to undue burden. No other grounds are listed.

In this district, a party has no standing to quash a subpoena served on a third party,

except as to claims of privilege or uponh@wing that a privacy issue is implicated/indsor v.



Martindale, 175 F.R.D. 665, 668 (D. Colo. 1997) ([a]Jbsangpecific showing of a privilege or
privacy, a court cannot quash a subpoena duces teseedlso Broadcort Capital Corp. v.

Flagler Secs., Inc., 149 F.R.D. 626, 628 (D. Colo. 1993). Qtkeurts in the Tenth Circuit have

held that a party has standing to challenge a subpoena served on a third party only on the basis of
privilege, personal interesby proprietary interest.Howard v. Segway, Inc., No. 11-CV-688-
GFK-PJC, 2012 WL 2923230, at *2 (N.D. Okla. July 18, 2012) (ckMaghington v. Thurgood

Marshall Acad., 230 F.R.D. 18 (D.D.C. 2005)). Objections unrelated to a claim of privilege or
privacy interests are not proper bases upon which a party may quash a subjioeser., 175

F.R.D. at 668see also Oliver B. Cannon & Son, Inc. v. Fidelity & Cas. Co. of New York, 519 F.

Supp. 668, 680 (D.C. Del. 1981) (movant lacks stagth raise objections unrelated to any right

of privilege). Thus, even where a party hasnding to quash a subpoena based on privilege or a
personal right, he or she lacks standing to object on the basis of undue bidoeard, 2012

WL 2923230, at *2 see also Malibu Media, LLC v. John Does 1-15, No. 12-2077, 2012 WL
3089383, at *8 (E.D. Pa. July 30, 2012) (noting tnakefendant seeking to quash a subpoena on

an internet service provider is not faced with an undue burden because the subpoena is directed
at the internet service provider and not the [d]efendant.).

Here, no ISP — the recipient of a subpoena in this case — has objected to its terms.
However, John Doe #5 argues that he/she has standing to quash based on a personal and/or
proprietary interest in his/her identifying infoation. Plaintiff does noappear to dispute this
interest. Thus, the Court may consider John Doe #5’s Motion to Quash, but must limit its

analysis to whether the subpoena served on the ISP requires disclosure of privileged or other



protected matter, if no exception or waiver applig=e Fed. R. Civ. P. 45(c)(3)(A)(iii).

This Court agrees with those courts finditigat internet subscribers do not have an
expectation of privacy in the identifying information they conveyed to their ISRe. AF
Holdings, LLC v. Does 1B162, No. 11-23036-Civ, 2012 WL 488213t *4 (S.D. Fla. Feb.14,
2012);First Time Videos, LLC v. Does 1B18, No. 4:11-cv-69-SEBANGH, 2011 WL 4079177, at
*1 (S.D. Ind. Sept.13, 2011). As for privilegeethurden rests squarely on the moving party to
demonstrate that privilege exists and thatghbpoena would disclose such informatibtalibu
Media, LLC, 2012 WL 3089383 at *5.

In this case, John Doe #5’s Motion does not address whether the information sought is
privileged or otherwise protected. Insteadadfiressing the grounds cited in Rule 45, this John
Doe asks the Court to quash the subpoena on three separate bases: (1) improper joinder; (2) the
assertion that Plaintiff has not done significaiveistigative effort to justify granting a subpoena
for subscriber information the Plaintiff seekand (3) Defendant should be protected from
“unreasonable annoyance and undue burden.” (Docket #23.) The Court has considered
variations of each of these arguments before and reiterates its findings as follows.

Courts have reached different conclusions regarding whether to address the issue of
joinder prior to permitting discovery. Those addressing joinder as a threshold issue have noted
that allowing a case to proceed against improperly joined defendants enables a plaintiff to obtain
personal information and ultimately extract settlements with only a single filing Pagick
Callins, Inc. v. Does 1-10, No. JFM 8:12-cv-00094, 2012 WL 1144980, at *3 (D. Md. April 4,

2012) (citations omitted). Underlying this approach is a belief that the plaintiff's business model



could not support separate lawsutminst each individual defendar@eid. Other courts have
found that a subpoena should rm quashed on the grounds of misjoinder during the early
stages of litigation.See Malibu Media, LLC v. Does 1-25, No.12-cv-0362-LAB (DHB), 2012
WL 2367555, at *3 (S.D. Cal. June 21, 201s2¥ also Arista Records LLC v. Does 1-19, 551 F.
Supp. 2d 1, 11 (D.D.C. 2008) (While the Courtesothat the remedy for improper joinder is
severance and not dismissal, ... the Court also fimaisthis inquiry is premature without first
knowing Defendants’ identities and the actual facts and circumstances associated with
Defendants’ conduct.) Exercising its discretion, this Court adopts the latter view for purposes of
the pending Motion.See Patrick Collins, Inc. v. John Does 1-15, No. 11-cv-02164-CMA-MJW,
2012 WL 41536, at *1 (D. Colo. Feb. 8, 2012) (cdas and quotations omitted) ([T]he Court
may exercise discretion in determining whether to sever defendants, and this determination
includes a consideration of judicial economy and efficiency.).

First (and most importantly), the plain language of Rule 45 does not authorize the Court
to quash a subpoena based upon misjoindete & provides four circumstances under which
the Court must quash a subpoena, and tbertGwill not create a fifth. Second, the Court
observes that severing defendants would delaynbutliminate, Plaintiff's efforts to obtain
John Doe #5's identifying information from his or her ISP. Simply put, severance affects the
timing of disclosure but not the underlying right. In this context, such a delay may prove fatal to
Plaintiff's claims insofar as Plaintiff allegethat the information it seeks is subject to
destruction. (Docket #4 at 12.) Given the inevitable disclosure of the information at issue in

this subpoena, it seems judicial efficiency is best promoted by declining to reach the question of



joinder at this time.

John Doe #5’'s other arguments are alsovailiag. Plaintiff's attempt to obtain
information from the ISP is aecessary first step in Plaintiff's process of discovering the
identities of the alleged infringers for the purpa$enforcing its copyright. The fact that the
information Plaintiff seeks will not conclusivebstablish liallity does not persuade the Court
that the subpoena should be quakh To hold otherwise would impose a standard inconsistent
with the Federal Rules of Civil Procedur&hus, the Court will not quash the subpoena based
upon the alleged attenuation between John Doe #5'’s possible participation in a swarm and actual
copyright infringement. The Court is simila unpersuaded that the potential undue burden on
John Doe #5 or “annoyance and embarrassment” provide justification to quash the subpoena.
1. Conclusion

For the reasons stated above, the Court fthds John Doe #5 has not met his or her
burden of showing that the subpoena served enohiher ISP must be quashed. Therefore,

Defendant John Doe #5's Motion to Qué&stbpoena_[filed November 9, 2015; docket 24

denied.
Entered and dated at Denver, Colorado, this 12th day of November, 2015.

BY THE COURT:
WZ. Wejﬂ?

Michael E. Hegarty
United States Magistrate Judge



