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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Gordon P. Gallagher, United States Magistrate Judge

Civil Action No. 15€v-02313REB-GPG

U.S. COMMODITY FUTURES TRADING COMMISSION,
Plaintiff,

V.

GREGORY L. GRAMALEGUI,

Defendant.

RECOMMENDATION REGARDING THE CFTC’'S MOTION FOR RELIEF DUE TO
DEFENDANT'S SPOLIATION

This matter comes before the Courttbe CFTC’smotionfor relief due to Defendant’s
spoliation (ECF #10)* (which was referredotthis Magistrate Judge (ECR72))? Defendant’s

respons€ECF # 209 and the CFTC'’s filing in advance of the motions hearing (ECF #227

1 “(ECF #170)" is an example of the convention | use to identify the docket number assigned tifia sgper by the Court's
case managemeahd electronic case filing system (CM/ECF). | use this conventionghouthis Order.

2 Be advised that all parties shall have fourteen (14) days after service beseofe and file any written objections irder to
obtain reconsideration by the District Judge to whom this case is assigned. Ead.RR 72(b). The partylihng objections must
specifically identify those findings or recommendations to which the objscaoe being made. The District Court need not
consider frivolous, conclusive or general objections. A party’s failure tastitd written objections to proposed findings and
recommendations contained in this report may bar the party from a de novo deéiemfigahe District Judge of the proposed
findings and recommendatiangnited States v. Radda#47 U.S. 667, 6783 (1980); 28 U.S.C. § 636(b)(1). Atdnally, the
failure to file written objections to the proposed findings and recommendatithis fourteen (14) days after being serweith

a copy may bar the aggrieved party from appealing the factual findfrthe Magistrate Judge that are accepieadopted by
the District CourtThomas v. Ar474 U.S. 140, 155 (1989)joore v. UnitedStates 950 F.2d 656, 659 (10th Cir. 1991).
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required by the Court at ECF #221) The Courthas reviewed each of the aforementioned
documents and any attachment§he Court has also considered the entire case file, the
applicable law, and is sufficiently advised in the premig@sl argumentvasheld on May 25,
2017. For the following reasons,réspectfully recommend that the District JudgeGRANT

the motion as pecifically set forth below.

“Destruction of evidence, or spoliation, is a discovery offens&aftes Rubbefo. v.
Bando Chem. Indus. Ltd167 F.R.D. 90, 101 (D. Colo. 1996)0 ensure that discovery as
permitted under the Federal Rules of Civil Procedure is not rendered‘filigants have a duty
to preserve documents that may be relevant to pending or imminent litig&exche La Poudre
Feeds, LLC v. Land O'Lakes, In244 F.R.D. 614, 620 (D. Colo. 2007). The Court may impose
sanctions for destruction or loss of evidenck.“A spoliation sanction is proper where (1) a
party has a duty to preserve evidence because [he] knew, or should have known, tia litigat
was imminent, and (2) the adverse party was prejudiced by the destruction of evidence.”
Burlington N. & Santa Fe Ry. Co. v. Gra®05 F.3d 1013, 1032 (10th Cir. 2007) (citib@3
Investors I, L.P. v. Square D Ceal7y0 F.3d 985, 989 (10th Cir. 2006)). The movant has the
burden of proving, by a preponderance of the evidence, that the opposing party failsérnzepre
evidence or destroyed It re Krause 367 B.R. 740, 764 (D. Kan. 2008ge also Oldenkamp v.
United Am. Ins. Co619 F.3d 1243, 1251 (10th CR010). A party is under a duty to preserve
evidence when litigation is imminer€@ache La Poudre Feeds, LLC v. Land O'Lakes, ¥4
F.R.D. 614, 620 (D. Colo. 2007).

A court may find that spoliation has occurred when a party either negligently
intentionally fails to produce relevant evidence in litigation. The failure may, oepoccur

because evidence has been destroyed orTasher v. Pub. Serv. Co563 F.3d 1136, 1149



(10th Cir. 2009). Whena party has a duty to preserve evidence wrgdbst or destroyed and
the adverse party is prejudiced by its absence, sanctions are approprag¢e.v. Pub. Serv. Co.

of Colo, 563 F.3d 1136, 1149 (10th Cir. 2009).

The CFTC’s motion, which claims pervasive spoliation by Defendant throughaut thi
action, seeks default judgement. “Alternatively, the CFTC seeks: (1) an adverssde that
the lost information was unfavorable to the Defendant, and (2) a presumption that the documents

produced by Defendant’s service providers are authentic . ..” ECF # 170, p. 23.

The CFTC has laid out their spoliation claim(s) over a series of motions and. fillings
extent of the claimed, and proven spoliation, is extensive, requiring a detailgdisuofleach
area. The CFTC first moved for discovery violations in a motion to compel (ECF #46) and a
supplemental exhibit (ECF #64. The Court found that there were violations resulting in
spoliation (ECF #67) and objections to that Order were overruled by the Disidge J
(ECF#105). In the instant motion and as elucidated in ECF #227, the CFTC seeks a presumption
of authenticity as to a number of items received frompemies §eechart 4(a)) and an adverse

inference ruling as to a number of iterasdchart 4(b)).

The following are all with regard to ECF #227, chart 4(a):

Withdrawn objections:

With regard to ECF #22thart 4(a) section |, Defendant has withdrawn his objection
and accedes thérebeing a presumption under Fed. R. Evid. 901 as to the authentititysaf

documents provided by the following service providers:



Enhanced Solutions;
Ninja Traders;
SendGrid,;
TradingPub;

Vimeo;

Webinato/Omnovia;

© © N oo g w B

GoDaddy;
10.  Citrix.

Defendant’'s objections being withdrawn, the Court Orders that there will be a
presumption of authenticity under Fed. R. Evid. 901 as to each of the providers listed above with

regard to those specific documents listed and outlined in ECF #227, chart 4(a), section |

PRWeb:

Defendant objects to the presumption as to #2, G4 Design House, and #4, PRWeb. With
regard to PRWeb, the parties indicate that there is some possibility afti@solThe Court is to

be informed no later than June 19, 2017 if no resolution has been reached.

G4 Design House:

With regard to the G4 Design House documents, these are briefly outlined in ECF #227,
chart 4(a), #2 and discussed in ECF #170, pp0.9 Documents were not produced from the
Defense regarding G4 Design House, there was some initial mention axisé&nce during the

spoliation deposition and the CFTC obtained the documents through production from G4 Design
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House. Id. Defendant argues that the work being done by G4 Design House was for another
entity, Ask Trader World, and that it was a project unrelated to Emini Trading School thus not
requiring disclosure. ECF # 209, pp-18. Evidence and argument presented at hearing of this
matter further fleshed out that the discussion with G4 Design House spicigéarenced and
incorporated Emini Trading School and that the G4 work wasspate discrete project
somehow immune from discovery. The timing of the activity convinces the Court that
Defendant should have been well aware of the need to preserve and produce the G4 Design
House documents in discovery, which ultimately did not occur requiring the Cé&DBtain

them directly from G4 Design House. | find spoliation as to the G4 Design House efdsum
They should have been preserved and produced. The requested relief, a presamption
authenticity under Fed.R. Evid. 901, is entirely reasonable and appropriate under the

circumstances and is so Ordered.

James Petrie:

The CFTC received a number of documents and other items from Jetres an
individual who worked for Emini Trading in a sales role, ECF #227, chart 4(a), section He The
documents were not provided to the CFTC by Defendant. As above the CFTC seeks a
presumption under Rule 90Rpparently Mr. Petrie worked for Emini durg the Summer/Fall
of 2014. Defense Counsel, in his presentation during oral argument, stated thatrMr. Pet
worked for Emini for 2 months in a sales role. Upon leaving, Defendant supposedly locked out
Mr. Petrie’s email and destroyed all the documémsein.

This position does not comport with the reality of business. The Court can accept

Defendant’s position that it might be standard practice to lock a departing emm@oi of their



email or other electronic access, essentially the moeguivaknt of taking away the keys.
However, the idea that a departing employee waultiediatelyhave the fruits of theilabors
destroyed doesn’'t make much sense. The information obtained from Mr. Petrie includes 2
promotional videos, other marketing materials and most importantly informaticimgeta
tracking of clients and client leads. Chart 4(a), sectiofMil. Petrie was an employee charged
with sales, whatever the reason for his departure, an employer is utdikadgtroy the contact
leads genetad, the only method to track customers and potential customers Mr. Petrie
interacted with. A far more reasonable, a far more likely rational isasipal to deprive the
CFTC of the documents. Fortunately, Mr. Petrie did not destroy the documentsodndepr

them to the CFTC. | find spoliation as to the Petrie documents. They should have been
preserved and produced. The requested relief, a presumption under Fed. R. Evid n@iddlyis e

reasonable and appropriate under the circumstances and isesedOrd

Copies of Defendant’s websites:

The CFTC has obtained copies of Defendant’s websites from 2 primary sourcdse (1) t
CFTC inhouse staff member who downloaded and preserve the websites; and (2) the Wayback
machine. ECF #227, chart 4(a), sectibn see alsoECF #217, this Magistrate Judge’s
recommendation as to the CFTC’s partial motion for summary judgement faussies as to
these sources.As above, the CFTC asks fopeesumptiorpursuant to Rule 901. Alternatively,
as to the Internet Archive/Wayback, the CFTC requests that Defendant payufer records

should the Court not Order the presumption.



The CFTC preserved copies of Defendant's ETS website on 10/7/2014. | have
previously found the preservation date in this action to be October 15, 2014. ECF #67, p. 8. The
issue with regard to preservation of the websites has been disputed over numerous nobtions a
addressed by the Court in prior rulings aedommendationaccordigly. SeeECF #67 and
217. The short answer is that Defendant should have preserved the websites, period.nDefenda
did not do so. Applying the test set forth above, there is spoliation as to the websitslabef
had a duty to preserve the documents, did not do so, and they “may” be relevant to pending or
imminent litigation. See Cache La Poudre Feeds244 F.R.D. at 620. Fortunately, the CFTC
had foresighenough to preserve the materigdelf a week priotto the preservation date. As to
the week between threservatiorby the CFTC and the preservation date, no one has suggested
that there was any change in the websites during that time period which Wieuldhair

evidentiary value.

Aside from disputing spoliation, Defendant interposes a number of arguments against the
requested relief. Defendant argues, as he did during the summary judgment phabe, tha
production is incomplete in that it does not provide the click through log in page for theg tradin
room. First, if there is any faduibr this it lies with Defendant. Had Defendant wanted to present
a full picture of the entirety of his website, he should have preserved it. Secbdicassed in
the recommendation regarding the motion for summary judgment, this is essent@llyerring
in that a potential customer’s decision to go deeper into the website does not \atiatet that
they got on to it to begin withSeeECF #217, p. 13. Of course, should Defendant happen to
find or have the click through pages availablehmextent allowed by the District Judge at trial,
he can present that information with it going to the weight to be given by the Caoine to

evidence.



Defendant also disputes many of the websites on the basis that they were iasgoore f
tests or dempts at building some other business and “never went anywhere” or “were
speculative projects having nothing to do with ETS [Emini Trading].” Defendantgmiaion
from the joint discovery hearing on May 25, 2017. | give little credence to this angame
point out the “may” language quoted frddache La Poudreabove While parties bear some
responsibility for parsing through and determining that potential informatiootiselevant or
discoverable under the Federal Rules, this clearly was. Much of this actide dmtie website
advertisement by Defendant. The idea that there were some, arguably lo@del;, reebsites
that were test sites, made no money and were being shut down anyway and that thesethey w
not discoverable is frankly incredible to this Magistrate Judge. They wereeaddenverable,
they should have been preserved and failure to do so was spoliation. Any arguments as to the
weight can be made during trial. 1 find that the websites preserved®&§RRC on October 7,

2014 areentitledto be presumed authentic under Fed. R. Evid. 901.

Without belaboring the issue, | make the same finding as tovéesitesproduced
through the Internet Archive. | have previously discussed the operation of the Wayback
Machine. See ECF# 271, p. 13. | find spoliation as to these documents and | finth¢h@FTC
is entitledto a presumption aduthenticityunder Fed. R. Evid. 901. | find no need to address the
CFTC'’s alternate request for financial relief as to future authenticatisis ¢or these same

records as the presumption is Ordered.

Adverse inferences:



In addition to the presumption set forth above, the CFTC requests a variety feadve
inferences. SeeECF #227, part 4(b).“If the aggrieved party seeks an adverse inference to
remedy the spoliation, it must also prove bad faitlll.” “Mere negligence in losing or
destroying records is not enough because it does not support an inference olusarssi of a
bad case.Aramburu v. The Boeing Cd.12 F.3d 1398, 1407 (10th Cir. 1997). “Judges must be
careful to tailor the remedy to the praileand ‘take pains neither to use an elephant gun to slay
a mouse nor to wield a cardboard sword if a dragon looms.” The sanction to be applied needs to
be one which is appropriate to the trfithiding process, not one that servedyofurther to
suppres®vidence . . . Sanctions which preclude the admission of certain evidence or provide for
a negative inference in the place of destroyed evidence operate in the same fashion #s a defau
judgment. They intrude into the ‘trufinding process' of a trial, drrepresent ‘grave steps' for a
trial judge to take. Such sanctions should be considered with very great resBatesRubber
Co. v. Bando Chemical Industries, Ltd67 F.R.D.90, 106-07(D. Colo. 1996)(citations

omitted).

| will start with a discussion of Defendant’s mental state or capaditgfendant has
argued throughout, including during the discovery hearing on May 25, 2017, that arys fenl
producediscoverywere alternatively due to Defendants mental state eotler aggression of
the CFTC in seeking discovery. The filings are replete with references todaetenlack of
intent and argue that “Defendant may be disorganized and forgetful, but he was not inkgntiona
trying to deprive Plaintiff of any emails.ECF # 188, p. 3SeeMalautea v. Suzuki Motor Co
Ltd., 897 F.2d 1536, 1543 (A defendant must do more than merely assert some inability to
comply with discovery and must introduce evidence in support of that claith regard to

Defendant’s abilityto express himself, it is argued that “Defendant has extreme difficulty in



expressing himself, especially in response to the aggreasitagjonistiaeposition questioning .
. ECF # 120, p. 2. Defense Counsel later labels the questioning a “oheposjuisition.”
Id. at 7. A review of the transcripts fails to show any similarity in questioning style leetwe

Counsel for the CFTC and Torquemada.

Much as in a criminal case withnaens reaof intent, what is going on in someone else’s
head can be hard to prove. Presumably, most individuals acting in bad faith and with entent ar
unlikely to fess up and admit to such actions. Absent an admission or the proverbial smoking
gun, the most reasonable way to find bad faith is by observingotivseof discovery conduct

over a number of months as | have done so in this action.

In this action, it is the determination of this Magistrate Judge that Defendant has

manipulated and obfuscated the discovery process to suit his ends, essentiallgriranfistsh.

Each time Defendant has failed or refused to provide some piece of discavdrgs h
hidden behind his excuse of the moment. Defendant blamed his need to assert the privilege on
the CFTCstating “[tihe CFTC caused the situation of which it now complains” by delivering
privilege log which “referenced communications by the CFTC with the U.SQrrgys in
Chicago and Denver concerning this matter. ECF #190, p. 2. Defendant blamed bis loss
emails on a policy of regular purging (that serendipitously resulted in a purdly stitar the
CFTC revealed an ongoing investigation). Defendant blamed his inability to recail e
addresses, websites and other data on his lack of memory oizatgem Defendant blamed the
CFTC for costing him money as a result of this litigation, thus forcing him to notijsyd
certain hosts and thus resulting in the loss of substantial advertising atifmmnand the like.

Defendant blamed the Court féailing to be specific enough in this Magistrate Judge’s Order

10



regarding prior discovery violations, thus resulting in a lack of understandingfendant as to

whether certain financial information was discoverable.

| do notfind Defendant’sclaims ofinability to understand and comply be credible. |
have reviewed hundreds, if not thousands, of pages of discovery over the course of #msl case
through numerous discovery disputes. The compendium shows Defendant as a soplasticated
shrewd operar who presents himself to the world as knowledgeable and vebin the
complex field of Emini trading. Defendantlenowledgeand use of complex and varied
computer, internet and other advertising sources displays someone with a deegdgacoil
techntcal operations and the ability to organimeltiple advertising campaigns. Arguments that
he is using some of these platforms for “tgmitposes dmothing to diminish this idea. To turn
around, with absolutely no evidence, and claim Defendant is basically disorganizediaable
to remember what he is doing from day to day, cannot recall where or how he advertised a
which sites he used is incredible. Even if true, a merasalof a check register or credit card
statement would help to remind ahysiness person of how or where they spent their money,

thus triggering the need to disclose.

To be clear, | find a pervasive, continuous and intentional pattern of discovery violations
in this action that can equate to nothing other than an intentional plan to deprive the CFTC of
discovery with which it should have been otherwise providEtere was bad faith. The CFTC
has requested a default judgment, which | do not recommend for the following reasons.
Dismissal of an action, default judgment, maydve appropriate remedy for some discovery
violations. See Garcia v. Berkshire Life Ins. Co. of Americzs69 F.3d 1174 (fOCir. 2009)
(Defendant manufactured evidence over the course of tise®),also Phillips Electronics North

America Corporation vBC Technical 773 F.Supp. 2d 1149 (D. Utah 20{for a more general

11



discussion of the topic) In examining whether default judgment was appropriate, the District
Court below inGarcia made a finding that the prejudice from the discovery violations was
“overwhelming,” that there was “absolutely no confidence that [Ms. Garcia]dwmatl attempt

to offer false evidence at a trial,” and that defendant in that action htféred egregiously
with the court’s administration of justice.” Garcia at 1179. Reading between the lines, it
appears that the Defendant Garcia made it essentially impossible to procet wiidl in that
action thus making default judgment the only appropriate remedy despite the lackcaf Gar

being provided with aErenhausvarning of potential dismissdl.

While the discovery violations in this action perhaps get close tsthadlard, there are
some differences. The prejudice here, in large part due to other actions byltheddifeserve
and find discovery, cannot be categorized as overwhelming. The CFTC can prabeedagie
Defendant will not be testifying, at least as to those areas for which hedeste@ddis Fih
AmendmentRight, other thano reassert that right. And further sanctions will be imposed. The
practical loss to the CFTC is in terms of volume. There is no doubt that Defendant has
disseminated advertising violating the rul&eeECF #217. The Court has previously reviewed
ard discussednanyof examples of this conductd. The problem the CFTC faces is how many
times did this occur and how many people received this advertisiigile Defense Counsel
may characterize this as “piling on,” the CFTC is entitled to try and proweaayg violations as
it believes exist and the Court can later fashion a sanction as appropriate fovittatsens

which are proven.

® Pursuant tdErenhaus vReynolds 965 F.2d 916 (10Cir. 1992), Defendant Gramalegui is hereby warned that
further discovery violations may indeed lead to additional sanctionsamtmcluding potential default judgment.
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One recent example of potential negative effect is with regard to the emaitifdye
list. Defendant had suppalg collected aremail list of some 10,000 to 65,000 names/contacts
to whom he could disseminate information. At some point, this list was provided to SendGrid so
advertising could be sent. This list was never provided. To the extent it stdl, éxdster the
advertising list to immediately be disclosed to the CFDIwring the discovery hearing on May
25, 2017, Defendant interposed, for the first time, an argument that Defendant personally, and
not as Emini Trading, had rented the list SendGrid fo Emini advertising thus somehow

shielding it from disclosureThis argument is entirely specious.

The course of conduct over the breadth of this action shows spoliation, intent and bad
faith. Absent default judgment, which | do not recommend, | firat @ remedy including
adverse inferences to be entirely appropriate. The CFTC has set forthaindgtail, the
minimum adverse inferences which it seeks a®slt of Defendant’s bad faith spoliation.
These are listed at ECF #227, 4(b), pib. 1l find each and everyone one of these inferences
appropriate, reasonable and logically related to the bad faith discoveationsland spoliation.

With regard to the financial requests in 4 (a) and (b), it appears that Defendatilt hasfslly
complied with production of required financial documentp@viouslyOrdered® It is Ordered

that the CFTC shall receive adverse inferences as set forth above.

| respectfullyrecommendhat the Honorable Senior Judge Blakburn Order as follows:

* | make no finding as to the appropriate disgorgement peBegkokesh v. Secities and Exchange Commission,
No. 16529, 580 U.S. (2017%ee alsdECF #234, finding the need to delve into this premature.

13



It is Orderedthat: There will be a presumption of authenticity under Fed. R. Evid. 901lesto

of the providers listed in ECF #227, chart 4(a), section | #s 1,3, and 5-10

It is further Ordered thatThe Court is to be informed no later than June 19, 2017 if no

resolution has been reached as to a presumption regarding PRWeb.

It is further Ordeed that: There will be a presumption of authenticity under Fed. R. Evid. 901 as

to G4 Design House, ECF # 227, chart a, #2.

It is further Ordered that: There will be a presumption of authenticity urederRE Evid. 901 as

to the Petrie documents, ECF # 227, chart a, section Il.

It is further Ordered that: There will be a presumption of authenticity urederR& Evid. 901 as

to the websites preserved by the CFTC on October 7, 2014.

It is further Ordered that: There will be a presumption of authenticity urederRE Evid. 901 as

to the websites produced through the Internet Archive/Wayback Machine.

It is further Ordered that: The advertising list is to immediately be disclosed to & CF

It is further Orderedhat: The CFTC shall receive each of the adverse inferences as set forth in

ECF #227, 4(b).

Finally, Plaintiff shall be awarded reasonable costs and attorneys' ¢ee®dhin making
the Motion. SeeFatPipe Networks India, Ltd. V. Xroads Networks, ,IlNo. 2:09¢cv-186 TC
DN, 2012 WL 192792, at *6 (D. Utah Jan. 23, 201&3%her Assocs., LLC v. Baker Hughes

Oilfield Operations, Inc.No. 07%cv-01379WYD-CBS, 2009 WL 1328483, at *12 (D. Colo.
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May 12, 2009). The CFTC has filed a calculation of those caat&CF #231. This filing is
being considered a recommendation by this Magistrate Judge with the corragpainjéction
time period. Thus, Defendant shall have fourteen (14) ttaysspond to ECF #23tom the

issuance of an order adopting or overturning tisc®@mmendation

Dated at Grand Junction, Colorado, thime 14, 2017

N

Gordon P. Gallagher

United States Magistrate Judge
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