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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 15¢v-02362RBJ
DANA ALIX ZZYYM,
Plaintiff,
V.
JOHN FORBES KERRY, in his official capacity as the Secretary of Stade; an
SHERMAN PORTELL, inhis official capacity as the Director of the Colorado Passport Agency

for the United States Department of State,

Defendants.

ORDER

Dana Alix Zzyym is an intersex individual ECF No. 1 at f{Complaint). In September
2014Danasubmitted an application for a Uniteth&spassport.ld. at 134. Instead of checking
the box labeled “M” for male or “F” for female on the application form, Dastead wrote
“intersex” below the “sex” category. ECF No. 34 at 2 (Administrative Rec@y)separate
letter Danainformed the passport authorities tB&na wasieither male nor femaldd. at 4.

The letter requested “X” as an acceptablek®aim the sex field to conformo International
Civil Aviation Organization(*ICAQ”) standards for machirmeadable travel document&CF

No. 1 at 35.

! Plaintiff explains: “Intersex’ is an umbrella term used to describ&la range of natural bodily
variations. Intersex people are born with sex characteristics that @ibtypical binary notions of bodies
designated ‘male’ or ‘female.’” In some cases, intersex traits are visible atiiténin others they are
not apparent until puberty. Some variations may not be visibly appardiit &amplaint, ECF No. 1,

at 111.
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It is undisputed that in every other respect Darpialified to receive a passport.
However, the application was denied. ECF No. 34 atD&nasued, contendinthatthe State
Department’sienial of theapplication and its underlying binary-only gender policy violated the
Administrative Procedures Act (“APA”), 5 U.S.C. § 706(2)(A$, well aplaintiff's due process
and equal protection rights undbe Fifth Amendment of thg.S. Constitution. See generally
ECF No. 1.

AdministrativeRecord

TheDepartment issued its initidenial of Dana’spassport application on September 24,
2014, explaininghat“[tlhe Department of State currently requires the sex field on United States
passports to be listed as ‘M’ or ‘F[,]Jand that the Department would be “unable to fulfill your
request to list your sex 88.”” ECF No. 34 at 18 TheDepartmenneverthelesstatedhat it
would issueDanaa passport listing gender as “femalefiich was the sedisted onthe driver’'s
licenseplaintiff submitedto proveDana’sidentity duringthe applicatiorprocess Id.
Alternatively, e Departmengxplained thait couldissueDanaa“mal€e passporif Dana
provided “a signed original statement on office letterhead fidamf’s] attending medical
physician”in which the doctor attested Rana’s“new gender.”Id. at 19 (referencing 7 FAM
1300 App. M “Gender Change”).

Danachose neither InsteadDanasubmitted a letter to the Department on December 18,
2014appeahg the Department’s decisiorid. at 29-30. Danaincludedwith thatappeakwo
sworn documents by physicians from theitdd State®epartment of Veterans Affairs Medical
Center in Cheyenne, WyomiriBana served in the Navihat verifed Dana’ssex as

“intersex.” Id. at 31-32. Danaalso met with people #e Colorado Passport Agenart of

2 Dana also included a birth certificate that had been amended in 286tD@mna’s sex as “unknown.”
ECF No. 34 at 5; ECF No. 1 at 10.



the State Departmerdnd informed them th&ana“did not wish a passport to be issued . . .
unless it could be issued showing the sex as ‘Xd””

TheDepartmennevertheless deniddlana’sappealon December 29, 201kforming
Danathatthe Department could not accommoddie requesfor the same reasortssitated in its
initial denial letter Id.; ECF No. 1 at §38. The Department, however, explainedérzcould
still obtain a pasport by reapplying and providing all required information on the passport
application form—that is, checkingither he box “M” for male or “F” for female ECF No. 34
at 36 On February 26, 201Banarequested that the Department once agasonsider its
decision or conduct a review hearing under 22 C.F.R. 8 51.7BCGH.No. 1 at 139.The
Department deniebothrequess on April 10, 2015.1d. at 140.

Procedural History

Danasubsequently brought s@gainstdefendantsSecretary of Statéohn Forbes Kerry
and Sherman Portell, the Director of the Colorado Passport Agartbgir official capacieson
October 25, 2015ld. The Complaint asser{&) that the Departmenttnduct was in violation
of the APA because it was “arbitrary and capricious;” (2) that the conduct alatedi the APA
because it exceeddlde Deparnent’'s Congressionallgielegated authority3) thatsuchaction
deprived plaintiff of due process in violation of the Fifth Amendment; (4)itlsanilarly
deprived plaintiff of equal protection in violation of the Fifth Amendment; anthé@i}he Court
should issuea writ of mandamus to compel the Department to issue a passport accurately
reflecting plaintiff's selfdescribed sexId. at 1148-95. Several months latem March 18, 2016
defendants filed a motisseekingudgment on the adminrsitive record on plaintiff APA

claimsanddismissal of the claims contained withire remaindeof plaintiff's Complaint. ECF



No. 35. The Court held oral arguments on that motion on July 20, 2016. ECF No. 51
(Transcript). That motion is the subject of this Order.
[I. STANDARD OF REVIEW

A. Motion for Judgment on the Administrative Record.

Under the APA, a court must “hold unlawful and set aside agency action, findings, and
conclusions” that it finds to be, among other things: (1) “arbitrary, capricious, a@ abus
discretion, or otherwise not in accordance with law;” or (2) “in excess otatafurisdiction,
authority, or limitations, or short of statutory right[.]” 5 U.S8706(2)(A), (C).I discuss each
standard belw.

1. “Arbitrary or Capricious” Standard.

Typically, “[a]n agency’s action is enttito a presumption of validity, and the burden is
upon the petitioner to establish the action is arbitrary or capritic&s.enson Commc'ns, Inc. v.
F.C.C, 567 F.3d 1215, 1221 (10th Cir. 200@nceagency action ishallengeds arbitrary or
capricious adistrict court reviewshataction under the APA akit were an appellate couft.
SeeOlenhouse v. Commodity Credit Cqarp2 F.3d 1560, 1580 (10th Cir. 1994). As part of the
appeal, the court “ascertgspwhether the agency examined the relevant data and articulated a
rational connection between the facts found and the decision miadeat’1574 (citingMotor

Vehicle Mfrs. Asa v. State Farm Mut. Ins. Co463 U.S. 29, 43 (1983)). That is, the court

® The parties confusingly appear to suggest that plaintiff has also filispgasitive motion in this case.
See, e.g.ECF No. 45 (Plaintiff's “Reply Brief” in Support of Declaratory, Injunetiand Other Relief).
Defendants characterize plaintiff’'s Response to their dispositiviemas$ one that “raises a distinct
motion for (summary) judgment @il claims.” ECF No. 41 at 5 n.2 (emphasis in original). However,
plaintiff has not formally submitted a motion for summary judgment or any difigositive motion in
this case, aside from plaintiff's APA “appeal” of the Department’s action skscinfra.

* As defendant explains, although in the District of Colorado a plaintifétiiqrer typically files the
opening brief when “appealing” a government agency’s decision under thetddPparties have agreed
“with the Court’s approval, that defendants would file the first disp@sitiotion in this case,” and that
their motion would address the APA claims. ECF No. 35 at 6 n.1.



“must determine whether the agency considered all relevant factors and whetbdras been a
clear error of judgment.’ld.

A court will set aside agency action “if the agency reliedaators which Congress has
not intended for it to consider, entirely failed to consider an important aspect obkhenpy
offered an explanation for its decision that runs counter to the evidence before thg agesnc
so implausible that it could nbe ascribed to a difference in view or the product of agency
expertise.”ld. (citing State Farm463 U.S. at 43{internal quotation marks omitted)
Furthermore, “[b]ecause the arbitrary and capricious standard focuses atiahality of an
agency'’s @cisionmaking process rather than on the rationality of the actual dedissongell-
establishedhat an agency’s action must be upheld, if at all, on the basis articulated by the
agency itself.”Id. at 1575 (citingState Farm463 U.S. at 50) (internal quotation marks and
brackets omitted).

In terms of remediesf fa court finds that an agency has acted aalhilir in violation of
the APA . . . the appropriate remedy is to remand the issue back to the agencynsidezation
and, if appropriate, further investigation or an explanation adequate to support thésagency
decision upon remand.Mohammed v. HoldeA7 F. Supp. 3d 1236, 1263 (D. Colo. 2014),
appeal dismisseNov. 19, 2014)citing Fox Television Stations, Inc. v. F.C,@80 F.3d 1027,
1047 (D.CCir. 2002)).

2. “Excess of Authority” Standard.

Plaintiff alsochallengeshe Department’sonduct under the APA as being in excess of
its Congressionally-delegated authoritipetermination of whether the agency acted within the
scope of its authority requires a delineation of the scope of the agency’s sughdrdiscretion,

and consideration of whether on the facts, the agency’s action can reasonably be said to be



within that range.”Olenhouse4?2 F.3dat 1574(citing Citizens to Pres. Garton Park, Inc. v.
Volpe 401 U.S. 402, 415-16 (1971)).

B. Rule 12(b)(6) Motion to Dismiss.

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schnejd&3
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atlantic Corp. v. Twombjyp50 U.S. 544, 570
(2007)). A plausible claim is a claim that “allows the court to draw the rabkoimference that
the defendant is liable for the miscaati alleged.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRiobbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), conclusory allegations are not entitled to be presumedigibad;, 556 U.S. at 681.
However, so long as the plaintiff offers sufficient factual allegationh ghat the right to relief
is raised above the speculative level, he has met the dlhilgdbading standardSee, e.g.
Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

[ll. ANALYSIS

Plaintiff seeksa passpomnarked “X” to comport with plaintiff'sntersex identity.Citing
its binaryonly gender policy, the governmdmasrefused. Plaintiff contends that the
government’s unwillingness to adapt to the needs and desires of intersex individcagrast
to policies it has implemented for others such as transsexuals, is of constisigaifedance.
But in my view, we e not yet at the point where this Court meestiture into the constitutional
fray. | find that the administrative recoobntains no evidencéat theDepartment followe@
rational decisionmakingrocessn deciding to implemerits binary-only gendergssport plicy.

Therefore, the proper next step is to remand the case to the Department torgopbraunity



eitherto shore up the record, if it can,r@consider its policy SeeMohammed47 F. Supp. 3dt
1263(explaining that a remand the proper remedftera finding that an agendyas acted in
an“arbitrary or capricioustivay).

A. The State Department’s BinaryOnly Gender “Policy.”

As indicated above,drause plaintiff allegabatthe Department’s binargnly gender
policy was not the product of reasoned decisionmaking, the Gegirts by examining the
administrativerecordfor evidence tht the government formulatats policy in a rational
manner Olenhouse42 F.3d at 1575. Before turning to that task, however, | noteltiatiff
takes issue with théecisionmaking behind bothe Department’slenial ofplaintiff's specific
passporapplication as well asts underlying binaryenly gendefpolicy.” ECF No. 1 atf50
But because the Department explaitssdecision to deny plaintiff's individual applicatibry
reference tats underlying policy, my focus wilbe on whether the Departmdatmulated its
broader policyn arationd manner

| also note that Wile bothparties refer to this agency action as a singDipartment
“policy,” doing sois a bit ofa misnomer.The “policy” which the Departmentlaims requires it
to issue passports ontyarked “M” for male or “F” for femalés reallya collection of rules
pertaining to gender contained within the Foreign Affairs Ma(fFAM”) . SeeECF No. 34 at
20-27 (citing 7 FAM 1310 Appendix M, 7 FAM 1320 Appendix M, 7 FAM 1330 Appendix M,
7 FAM 1340 Appendix M, 7 FAM 1350 Appendix M, 7 FAM 1360 Appendix M, 7 FAM 1370
Appendix M, 7 FAM 1380 Appendix M, and 7 FAM 1390 Appendix Mhese ruleslo not
explicitly state that the Department cannot issue a passport contairaftgraativegender
marking. See id.Rathertheysimply explain how the Department deals wilifferentissues

related togender on passport applicatiorld. The rulescollectivelydo notcontemplatehe



existence of a gender other than male or femAlordingly, he Departmennsists that it
cannot (or at least will not¥swe passports that are omharked “M” or “F.”

B. The Administrative Record andthe Declaration of Bennet S. Fellows.

As mentioned above, the Court begiissanalysidy examiningthe administrative
record Here however, lhe originalrecord provided to the Court gave jostificationfor why
the Departmentlecided to instituta binaryenly gendeipolicy. Rather, it simply justified the
Department’s decision to deny Dana’s applicabgmeferringto that policy It explainedhat
theDepartment requirespplicants to chec& boxmarkedeither“M” or “F” before it will issuea
passport.Because aintiff did not check either box, her application was denied. End of story.
See generallf£ECF No. 34.

Perhapgecognizinghis justification isnojustification at alliwhen it comes to
governmeris decsion to follow a binaryanly gendepolicy, defendantsupplemerdgdthe
recordafter litigation commencedThey did so bgenerang and providing the Court with a
declarationfrom Bennet S. Fellows, the Division Chief of the Office of Adjudication Poficy i
the Office of Adjudication of the U.S. Department of State. ECF No. ANéverthelessas
explained belowwhile this declaratiorgetsthe governmendomewhat loserto rationally

explainingits decision tdssuepasports onlymarked “M” or “F,” it ill falls short®

® Plaintiff objects to the presentation of “extessord” material. However, the Supreme Court has
instructed that when the administrative record is devoid of a justificitianchallenged informal agency
action the court should “obtain from the agency, either through affidavits antesti such additional
explanation of the reasons for the agency decision as may prove neceSsaamp v. Pittg11 U.S.
138, 14243 (1973) (per curiamlenhouse42 F.3dat 1575 (“If the agency has failed to provide a
reasoned explanation for its action, or if limitations in the adminisgragicord make it impossible to
conclude the action was the product of reasoned decisionmaking, the reviewingay supplement ¢h
record or remand the case to the agency for further proceedings.”). This €ealtiation of the reasons
provided in the declaration essentially moots the matter in any event.

® Mr. Fellows informs the Court that before 1976 applicants for U.S. passgoesat required to
identify their sex. However, since October 1976 all applicants must spssifséx as “M” or “F.” ECF
No. 41-1 at 4. That of course begs the questibaf was it that motivated the Department to change

8



First,much ofMr. Fellows’ declaratiorconsists of background informatitmatmerely
describesandclarifiesthe government’s policy. For instanddy, Fellows states that sex one
of the key data such as name, date of birth, and place of birth that the Depaetemesitahterial
to its adjudication of the applicant’s clairtd. at 5, 13. An application without “M” or “F”
checked is not considered to be compléteat 6. Writing a word above “M” or “F” does not
constitute submitting theatarequired by the formld. at 116, 9.Furthermore,he Department
requires visa applicants to select one of these two sex matédead 18 And smilarly, no other
federal agency that issues citizenship documents recognizes the usedfraatker Id. at 15.
While this is helpful backgroundformation none ofit rationalizesghe decisionmaking process
behindthis policy.

Next, the declaratioattempts te@xplainthegovernment’'slecisionto institute its binary
only gendempolicy by rationalizing the policytself. It stateghat key data (again sex, name, date
of birth, place of birth) “must . . . be supported by documentation generated by third parties, such
as birth certificates, driver’s licenses, social security cards;plairy affidavits, and/or other
documentationansistent with the information submitted by the appli¢dnit thatnone of the
entitiesissuing many of these documentsifrently authorizg the use of an “X” or any marker
otherthan “M” and “F.” Id. at 1[5, 15. Thusas the reasoning god¢be governmentiecided to
issue passports onigarked “M” or “F” becauseéhe proper documentation needed to prave
passporapplicant’s sexiecessarilydok that form.

But this rationale is unpersuasive for two reasoRgst, it is entirely selffulfilling . As
Dana’s passport application experience revelaésgovernmentejecs otherwise proper identity

documents (e.g. “thirgrarty affidavits”) wha they support a sex other than male or fem8ke

course in 19762Vhile | searched the declaration for answandfound none, this question gets at the
heart ofplaintiff's APA challenge—why did the government make this change and how did it go about
doing so?



ECF No. 34 at 29-36. Thusbstances whatdrives the governmentecisionabout what
gualifiesas“proper” documentatiomot necessarily formFurthermorethe Departmendoes

not even uniformly rely on tlsebinary systems used by other jurisdictions to verify applicants’
identities. For examplealthoughplaintiff previously obtained driver’s license as a female, see
ECF No. 34 at the Departmemeverthelessstructed plaintiff that itvould issue a passport
marked ‘M” for male if plaintiff simplyprovideda physician’s letteattestingto thatgender.Id.

at 18-19. This is evidently theegulationthe De@rtmentalsofollows with transgender
applicants owith those whom are in the process of transitioniltg.at 19-21.

A third rationalethe declaration advancesthat the applicant’s sex and photograph are
among the data that are stored in a contactless chip embadtedgassport book, and that only
the binary options “M” and “F” appear in these chijps. at 1910, 14.To the extent that is just
another recition of the Department’s current policy, it does not advance the ball. If the
implication is that a decision to permit intersex individuals to write “intersex” or “Xtheir
application would require reprogramming the software and hardware that prbdwtegds (or
the production of new forms and waste of existing supplies), then that does not expléne wh
government first began to require passport applicants to clkdbsesexin 1976,seesupranote
6, but it would at least provide a reason for the Department’s reluctance to changgnow.

In any eventthe Department hasn’t yet made that argument or attempted to show why it would
consider that to be worse than accommodating this presumably small population exinters
individuals.

Fourth, the declaratiostressesie importancef enabling U.S. passport information to
sync with law enforcement databases that exclusively use binary genderssydtean16. Mr.

Fellowscandidly acknowledgesplwever,that“not every law enforcement recofitom which
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data isinput to this system designatas individual's sekandstates that “a field left blank in the
system is assumed to reflect that the particular datum is unknown or unrecorded, and not to
indicate ‘intersex’ or other possible alternative categorizdtidch Nevertheless, if syncing
passport information to the records contained wildamenforcement databasegrigly critical

for the Departmenthen how doe# rationallyexplainits decision tanform plaintiff that it

would issueplaintiff a“male passport knowindull well thatplaintiff had state identification
documents (and perhajasv enforcement database rec@dssting plaintiff as“female?” See
ECF No. 34 at 28How does the Department sync a transgender individual's passport
informationwith law enforcement records that might list that very same passport holder as the
opposite sex? Without answers to these questions, | cannot cotidtithe government
rationallydecided tdormulatea binaryonly gender policy.

Finally, Mr. Fellows explains thabecause only a few countries recognize a third sex
marker in their issuance of passports and visas under the precatory Spatifitthe
International Civil Avidion Organization (ICAO) . . . the Department’s introduction of a third
gender marker in the sex field of U.S. passports could lead to inconvenience and updertaint
U.S. citizens face difficulty entering tourist and business destinations ahbroadritries that do
not yet recognize a third gender markeld: at 17. That raises several questions. Is this pure
speculation?ls it a fact thabther countriesalidatethe information contained within a passport,
as opposed to simply verifyirtge autlenticity of the passport itselfAnd if a third gender
marker did lead to inconvenience or difficulty entering other countsie’s thatsolelythe
problem of thepasgort holder who made the choitdhe current record does not explain why

these factors rationally support the policy in place.
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CONCLUSION AND ORDER
| find that the administrative record, as supplemented by the Fellowsaliexiadoes
not show that the decisionmaking process tthsilited in thepolicy in questiorwas rational.
That is not to say that it can’t be dobet the Department’s first effort to get over the arbitrary
and capricious hump was not convincing. The Camtands the matter to the Department for
reconsideration. The Court will not address the constitutional issues unless andaatkito.
DATED this22nd day of November, 2016.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge
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