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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15-cv-02693-REB-MEH
WILLIAM B. ELLER,

Plaintiff,
V.

TODD TONCHE,

TAMI RUCH,

JEANNIE PARK,
KENNETH LEFEVER,
SARAH DARULA,
NICOLE ALBRIGHT,
CHARLES KUDLAUSKAS,
CHARLENE LARSON, and
MEGHAN JACKSON,

Defendants.

RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Michael E. Hegarty, United States M agistrate Judge.

Defendants move for summary judgment on all of Plaintiff William Eller's claims.
Defendants first contend Mr. Eller has not exhausted his administrative remedies. Alternatively,
Defendants Tami Ruch, Jeannigl&licole Albright, Charles Kdlauskas, Charlene Larson, and
Meghan Jackson assert entitlement to qualified immunity. The Court recommends holding that
Defendants waived their untimeliness objection regarding some of Mr. Eller’s grievances, and that
disputed issues of fact exist as to whether aditnative remedies were available for the remaining
grievance. Proceeding to the merits, the Qaaammends holding that Ofér Ruch, Officer Park,

Ms. Jackson, and Ms. Larson are not entitled to qualifirenunity at this time. However, Mr. Eller

fails to present evidence eslighing a constitutional violation against Ms. Albright and Mr.
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Kudlauskas. Accordingly, the Court respectfulgommends granting in part and denying in part
Defendants’ motion.

BACKGROUND

Factual Background
The evidence submitted by the parties revea@ddhowing facts viewed in the light most

favorable to Mr. Eller, who is the non-moving party in this matter.

1. Mr. Eller was an inmate at the Sterling Correctional Facility (“SCF”) in thier&do
Department of Corrections (“CDOC”) at the time of the incidents giving rise to this lawsuit.
Defs.’ Statement of Facts HCF No. 156; Resp. to Defs.’@ément of Facts 1 1, ECF No.
163.

2. On February 13, 2013, Correctional Officers Park and Tonche came to Mr. Eller’s cell to
escort Mr. Eller to an appointment. Defs.” 8taent of Facts | 3; Resp. to Defs.” Statement
of Facts 1 1.

3. When Defendants arrived at Mr. Eller’s cell, Mr. Eller was having a disagreement with his
cellmate. Defs.’ Statement of Facts 1 4; Resp. to Defs.” Statement of Facts { 4.

4, Nevertheless, Mr. Eller gathered his belongarggwalked out of his cell into the vestibule
area. Defs.’ Statement of Facts § 5; Resp. to Defs.” Statement of Facts 4.

5. Mr. Eller informed the officers that he did not want to go to his appointment. Instead, he
wished to be handcuffed so he could see the housing sergeant regarding a request to change
cells. Defs.” Statement of Facts § 6; Resp. to Defs.” Statement of Facts | 7.

6. Officer Ruch placed Mr. Eller in handcuffsfter which Mr. Eller turned around to face

Officer Tonche. Defs.” Statement of FactsB}®; Resp. to Defs.” Statement of Facts 7.



10.

11.

12.

13.

14.

Mr. Eller claims that Officer Tonche theanched him in the face, put him in a headlock,
and “face-planted [him] into the concreté®&p. of William Eller 91:17-92:5, June 28, 2017
(“Eller dep.”), ECF No. 163-2.

Officer Ruch assisted in taking Mr. Hll® the ground. Dep. of Jeannie Park, 41:10—:14,
Apr. 14, 2017 (“Park dep.”), ECF No. 16333ep. of Tami Ruch, 42:4—:11, Apr. 10, 2017
(“Ruch dep.”), ECF No. 163-6.

During this incident, Officer Park was standing approximately three feet from Officer
Tonche, Officer Ruch, and Mr. Eller. Park dep. 50:10-:16.

Mr. Eller contends that once he was anglound, Officer Tonche “took a knee, jumped up,
drove it in the back of [his] neck,” and “put a knee in the back of [his] spine.” Eller dep.
92:1—:4. Officer Tonche then “[jJumped bagk [and] stomped [Mr. lEer’s] left leg where

it snapped.”ld. at 92:4—:5see als@ff. of Jonathan Trujilb, ECF No. 163-5, at 1-2; Aff.

of Jeremiah Woolbright, ECF No. 163-5, at 4.

Additionally, Mr. Eller remembers being kaixk in the torso by either Officer Ruch or
Officer Park. Eller dep. 99:15-100:14.

The entire incident last approximately thm@autes. Park dep. 58:8;:Pl.’s Statement of
Facts 1 1, ECF No. 163; Resp. to Pl.’s Statement of Facts § 1, ECF No. 170.

On the same day as the incident, Defen8amnah Darula, a nurse at SCF, performed an
anatomical examination on Mr. Eller. M3arula noted a one-inch unopened abrasion on
Mr. Eller’s left arm and a two-by-two inated unopened area on Mr. Eller’'s lower back.
ECF No. 156-11, at 6.

Due to his allegedly abusive and threatening conduct on February 13, 2015, Mr. Eller was



subsequently convicted of advocating or tirgpa facility disruption. Defs.’ Statement of
Facts 1 17; Resp. to Defs.” Statement of Facts § 17.

15. Beginning on the day of the incident aohtinuing through February 23, 2015, Mr. Eller
verbally complained to every nurse on medimeout pain and swetlg in his leg. Aff. of
William Eller 1 5-6, ECF No. 163-1.

16. In addition to verbal complaints, inmates in administrative segregation tikeller can
submit informal medical complaints, called “kites,” either directly to a nurse during med line
or by placing it in the cell door so that a nurse on med line can take the kite as he or she
walks by. Dep. of Sterling Correction@acility 53:11—:25, Aug. 22, 2017 (“SCF dep.”),

ECF No. 163-28. The nurse on med line thenddalke kite to the nurses’ station and places
it in a basket to be entered into the compsystem. Dep. of Nicole Albright 23:24-24:10,
Aug. 24, 2017 (“Albright dep.”), ECF No. 163. Although the charge nurse occasionally
assigns a specific person to input kites ineadbmputer system, kites are generally entered
by any nurse who has time. Pl.’s Statememitaafts 7 13; Resp. to.Rl Statement of Facts
113.

17. Between February 13, 2015 and Februarg@B5, Mr. Eller submitted kites twice a day to
the nurses on med line. Aff. of Williaml&ér 7 5-6; ECF No. 163-9. Among other issues,
these kites complained of “extreme pain” and “chipped teeth,” and they requested an x-ray
for his broken leg. ECF No. 163-9. However, none of these kites were entered into the

computer system. Pl.’s Statement of F§cts Resp. to Pl.’s Statement of Facts { 7.

! During “med line” or “med pass,” a singh@rse would walk through each unit to pass out
medication to the inmates. Eller dep. 28:1%s-Dep. of Nicole Abright 22:4-23:8, Aug. 24, 2017
(Albright dep.”), ECF No. 163-18.



18.

19.

20.

21.

22.

23.

At some point between February 14, 2015 and February 23, 2015, Mr. Eller told Ms.
Jackson, a nurse at SCF, that he believed thea baoken leg as a rdsaf the incident with
Officers Tonche, Ruch, and Parlr. Eller contends he informed Ms. Jackson that he had
extreme pain and was unable eabweight on his leg. DefsStatement of Facts  20; Resp.

to Defs.” Statement of Facts { 20.

Mr. Eller also gave Ms. Jackson a kitdler dep. 40:10-41:12; Defs.” Statement of Facts

1 20; Resp. to Defs.’ Statement of Facts {{ROwever, Ms. Jackson did not enter the kite
into the computer system. Pl.’s Statemerfadts | 7; Resp. to Pl.’s Statement of Facts

7.

Mr. Eller informed Ms. Larson, a nurse at SCF, about his extreme leg pain many times
between February 13, 2015 and February2?2d,5. Specifically, Mr. Eller remembers
telling Ms. Larson on February 22, 2015 that hisféeels broken and that he suffers extreme
pain when he attempts taastd on it. Eller dep. 175:18-76:3; Defs.” Statement of Facts
23; Resp. to Defs.’ Statement of Facts  23.

Mr. Eller contends that in response to his verbal complaints and kites, Ms. Larson threatened
him, threw his kites away, and destroyed kites in front of him. Eller dep. 78:1-:3,
253:13-:23.

On February 23, 2015, Ms. Albright, a changese at SCF, requested that Ms. Larson
examine Mr. Eller’'s leg. After doing so, Ms.risan reported to Ms. Albright that Mr. Eller
needed further attention. Defs.’ Statemeritaxts I 26; Resp. to Defs.’ Statement of Facts

1 26.

Ms. Albright subsequently performed an assessment on Mr. Eller’'s leg and noted major



24,

25.

26.

27.

28.

29.

swelling to Mr. Eller’s left ankle. Ms. Akight also conducted a capillary refill and noted
that Mr. Eller’s skin was warm to touch. Ms. Albright ordered an ACE wrap and ice pass
for the next seventy-two hours and noted MatEller would have to undergo an x-ray for

a possible fracture. Lastly, Ms. Albright refeat her findings to the physician assistant, Mr.
Kudlauskas. ECF No. 156-11, at 4; Defsat8tment of Facts {{ 28-30; Resp. to Defs.’
Statement of Facts 1 28-30.

Ms. Albright did not give Mr. Eller atches on February 23, 2015 or February 24, 2015.
Albright dep. 104:25-05:2.

Despite Mr. Eller’'s request to have the x-ray taken immediately, the imaging was not
performed until February 25, 2015. Defs.” Statement of Facts { 31; Resp. to Defs.’
Statement of Facts T 31.

Mr. Kudlauskas reviewed the imaging ofegary 25, 2015 and determined that Mr. Eller’s

leg was fractured. Mr. Kudlauskas ordereat Hr. Eller receive a bottom bunk restriction,
crutches, ibuprofen, and a half cast. Def&tatement of Facts | 34; Resp. to Defs.’
Statement of Facts { 34; ECF No. 156-11, at 3.

Mr. Kudlauskas then spoke with an orthopaedic surgeon on the phone and subsequently
submitted a request for an orthopaedic consult. Defs.” Statement of Facts | 36; Resp. to
Defs.’ Statement of Facts  36.

Mr. Kudlauskas did not order a “bottom trestriction,” which would have allowed Mr.

Eller to stay in a cell on thiewer tier. Defs.” Statement of Facts { 35; Resp. to Defs.’
Statement of Facts { 35.

Mr. Eller received surgery to treat hioken leg on March 4, 2015. Defs.” Statement of



30.

31.

32.

33.

34.

Facts 1 37; Resp. to Defs.” Statement of Facts | 37.

In addition to his kites, Mr. Eller submitted grievances regarding the excessive force incident
and his medical needs. ECF No. 156-17, at 44-71.

SCF policy establishes a four-step processsfwlving inmate grievances. This includes

an informal opportunity to engage in dialogivthe allegedly offending individual and three
formal steps. The policy requires inmatesit®d step one grievance within thirty days of
discovering the underlying issue. The inmate rthest file a step two grievance within five
days of receiving an unsatisfactory responsedstep one grievance. Similarly, the inmate
must file a step three grievance within figays of receiving an unsatisfactory step two
response. Aff. of Anthony Decesaro 11 4-8, ECF No. 156-17.

Although Mr. Eller regularly requested informal and step one grievance forms between
February 13, 2015 and February 25, 2015, SCF déaiied each of his requests. Aff. of
William Eller 1 12, 17, 20-22, 27.

Once Mr. Eller obtained the proper forms, helffix sets of grievances related to the events
underlying this lawsuit. ECF No. 156-17, at 44-R#&sp. to Defs.’ Statement of Facts Y 46;
Reply to Resp. to Defs.” Statement of Facts { 46, ECF No. 170.

Mr. Eller filed his first grievance on Ap@l, 2015. This grievance complained of Officer
Tonch’s, Officer Ruch’s, and Officer Parkigrongful use of force. Additionally, the
grievance stated that this was his third attetmfile a complaint reli@d to this issue. At

steps one and two, an SCF staff member reviewed the allegations and found no use of force
violation. Additionally, the staff memberoted that grievances may address only one

incident, and they cannot challenge Cod®emal Discipline convictions. At step three,



35.

36.

37.

38.

39.

40.

SCF denied the grievance for the additional reason that prisoners may not seek damages for
pain and suffering through the grievance system. ECF No. 156-17, at 68—71.

Also on April 3, 2015, Mr. Eller filed a grievance related to delay in receiving medical
attention. This grievance was deniedusimely and for seeking pain and suffering
damagesld. at 44-47.

Mr. Eller filed his third grievance on April 22, 2015. This grievance also complained of
delay in receiving medical treatment for his broken bone. SCF denied this as a duplicate
grievance and for being filed out of tim&l. at 48-51.

Mr. Eller’s fourth set of grievances compkiithat SCF medical staff denied him care and
refused to move him to a bottom tier cell uhglreceived surgery. Mr. Eller filed the step

one grievance on April 22, 2015. In respor$3€F noted that Mr. Eller was placed in a
bottom tier cell the same day as he waggia bottom tier restriction—March 4, 2015. At
step three, SCF stated that his grievamgeoperly sought damages for pain and suffering.

Id. at 54-57.

The fifth set of grievances, which Mr. Eller filed on April 27, 2015, complained of SCF
staff's refusal to immediately transfer Mr. Eller to a hospital for his broken bone. SCF
denied these grievances as untimely anthiproperly seeking pain and suffering damages.

Id. at 59-62.

Mr. Eller initiated his final set of gnances on October 1, 2015. These grievances
complained of the use of force incident on February 13, 2015. SCF denied these grievances
as untimely.ld. at 63-66.

Mr. Eller contends that, throughout the morithi®wing the use of force incident, several



officers threatened him to deter him fromrfdigrievances. Defs.’ Statement of Facts { 50;
Resp. to Defs.” Statement of Facts  50.
. Procedural History

Initially proceeding pro se, Mr. Eller fitehis Complaint on December 11, 2015. Compl.,
ECF No. 1. After Mr. Eller amended his Coniptavarious times, Mr. Eller's pro bono counsel
entered an appearance on October 5, 2@BERECF Nos. 97-100. On November 21, 2016, Mr.
Eller’'s counsel filed the operative Fourth Angled Complaint, ECF No. 107, which asserts two
claims for relief: (1) Eighth Amendment excessive force against Defendants Tonche, Ruch, Park,
Tavenner, and Wixson and (2) Eighth Amendmehbdgate indifference to medical needs against
sixteen individuals.ld. Y 144—73.

While the parties were proceeding through discovery, they stipulated to the dismissal of
Defendants Tavenner, Wixson, Melo, Kautmhertstein, Lish, and Lotman. ECF No. 146.
Additionally, on October 24, 2017, the parties agreelisimiss all claims against Defendant Russell
and the deliberate indifference claim againste@ifs Park and Ruch. ECF No. 153. Accordingly,
the remaining defendants to Mr. Eller’s first ateare Officers Tonche, Ricand Park. Mr. Eller
asserts his second claim for relief against Deémts LeFever, Darula, Albright, Kudlauskas,
Larson, and Jackson.

On October 25, 2017, Defendants filed the @nédMotion for Summary Judgment, ECF No.
156. Defendants’ motion seeks dismissal of Mieris claims as to all Defendants for failure to

exhaust pursuant to the Prisoitigation Reform Act (“PLRA”)? Id. at 14-18. Additionally,

2 Defendants’ reply brief concedes that HERA’s exhaustion requirement does not apply
to Ms. Jackson. Reply in Supp. of Mot. for Summ. J. 10, ECF No. 170.

9



Defendants Park, Ruch, Jackson, Larson, Albrightl Kudlauskas contend they are entitled to
qualified immunity. Id. at 19-30. Defendants Tonche, LeFeasd Darula do not seek summary
judgment on qualified immunity grounds.

Mr. Eller filed his response brief on Decemii&, 2017. Resp. to Defs.” Mot. for Summ.
J., ECF No. 163. Regarding exhaustion, Mr. Eller claims the PLRA does not apply to him, because
he filed the operative Fourth Amended Conmplafter he was released from prisdd. at 20-21.
Furthermore, Mr. Eller contends the grievanceepss was unavailable, he timely filed some of his
grievances, and Defendants waived untimeliness as to ottleas21-24. Then, Mr. Eller claims
that disputed issues of fact exist agéch individual's qualified immunity defenskl. at 24—35.
Mr. Eller timely filed a Reply in Support of his Motion, ECF No. 170.

LEGAL STANDARD

A motion for summary judgment serves the purpose of testing whether a trial is required.
Heideman v. S. Salt Lake GiBA8 F.3d 1182, 1185 (10th Cir. 2003). A court shall grant summary
judgment if the pleadings, depositions, answelist@rogatories, admissions, or affidavits show
there is no genuine issue of material fact, dx@dmoving party is entitled to judgment as a matter
of law. Fed. R. Civ. ’56(c). A fact is material if it migtdaffect the outcome of the suit under the
governing substantive lawAnderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986).

The moving party bears the initial responsibibfyproviding to the court the factual basis
for its motion. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). “The moving party may carry
its initial burden either by producing affirmative evidence negating an essential element of the
nonmoving party’s claim, or by showing tlilaé nonmoving party does not have enough evidence

to carry its burden of persuasion at trial'fainor v. Apollo Metal Specialties, In@18 F.3d 976,

10



979 (10th Cir. 2002). Only admissible evidence/rha considered when ruling on a motion for
summary judgmentWorld of Sleep, Inc. v. La-Z-Boy Chair C@56 F.2d 1467, 1474 (10th Cir.
1985).

If the movant properly supports a motiom smmmary judgment, the non-moving party has
the burden of showing there are issobsaterial fact to be determine@elotex 477 U.S. at 322.
That is, the opposing party may not rest on the allegations contained in his complaint, but must
respond with specific facts shawg a genuine factual issue for trial. Fed. R. Civ. P. 56(e);
Anderson477 U.S. at 247-48[T]he mere existence cfomealleged factual dispute between the
parties will not defeat an otherwise progedupported motion for summary judgment; the
requirement is that there be genuindssue ofmaterialfact.”). These specific facts may be shown
“by any of the kinds okvidentiary materials listed in Rule 56(c), except the mere pleadings
themselves. Pietrowski v. Town of Dibbjd 34 F.3d 1006, 1008 (10&ir. 1998) (quotingCelotex
477 U.S. at 324). “[T]he conteaf summary judgment evidence must be generally admissible and
... if that evidence is preseniadhe form of an affidavit, the Rules of Civil Procedure specifically
require a certain type of admissibilitye., the evidence must be based on personal knowledge.”
Bryant v. Farmers Ins. Exchd32 F.3d 1114, 1122 (10th Cir. 2005).he court views the record
and draws all inferences in the light shéavorable to the non-moving partyPepsi-Cola Bottling
Co. of Pittsburg, Inc. v. Pepsico, Ind31 F.3d 1241, 1255 (10th Cir. 2005).

ANALYSIS

The Court first recommends finding thaetPLRA’s exhaustion requirement does not

presently require dismissal of Mr. Eller's claims. Then, the Court recommends holding that

summary judgment is improper as to Officer Park, Officer Ruch, Ms. Jackson, and Ms. Larson;

11



however, Ms. Albright and Mr. Kudlauskas are entitled to qualified immunity.
l. Exhaustion

Defendants have not undisputedly demonstrated that the PLRA’s exhaustion requirement
bars Ms. Eller’s claims. Theddrt will first address Mr. Eller'threshold argument that the PLRA
does not apply to this case. The Court findstt@PLRA’s exhaustion requirement applies to all
defendants other than Ms. Jackson. Then th&tGinds that, although Mr. Eller did not timely
exhaust any of his claims, Defendants waivedraimeliness objection to Mr. Eller’s use of force
claim and bottom tier restriction allegation. Regarding Mr. Eller's denial of medical care
grievances, the Court finds that disputed issudaabfexist as to whether administrative remedies
were available.

As athreshold matter, the Court finds thatfi.RA’s exhaustion requirement applies to all
defendants other than Ms. Jackson, for whom Defendants agree exhaustion is not r&pared.
Defs.” Reply in Supp. of Mot. for Summ.1D, ECF No. 170. Mr. Elleargues the PLRA does not
apply, because he was released from incarceragifmme he filed his Fourth Amended Complaint.
Resp. to Defs.” Mot. for Summ. J. 20-21. Howeltas,a plaintiff’s condition “at the time he filed
suit,” not at the time he amended his complairatt hrelevant to whether he must exhadkirton
v. City of Marietta, Oklg.432 F.3d 1145, 1150 (10th Cir. 200Bigueroa v. Okla. Dep’t of Corrs.

501 F. App’x 746, 750-51 (10th Cir. 2012) (unpubdidh (holding that the PLRA’s exhaustion
requirement applied, because the plaintiff's “claims relate to her confinement in [Department of
Corrections] custody, and she filed her original complaint while she was in [] custdéssj;v.

Ortiz, No. 06-1192, 2007 WL 706924, at *6 (10th Cir.iv@, 2007) (unpublished) (“[W]e leave

to the district court to deteiire in the first instance the applicability of the PLRA’s exhaustion

12



requirement because that determination requires the resolution of fact questions concerning [the
plaintiff's] precise incarceration status when heledhor filed the original complaint.”). Thus, a
defendant may assert an exhaustion defense if the plaintiff brought claims against that defendant
while the plaintiff was incarcerated.

The Court finds that Mr. Eller named all deflants other than Ms. Jackson in the original
Complaint that he filed while he was incarceratedfendants Tonche, Rudbark, Lefever, Darula,
and Albright are specifically named in the headi Compl. 1, ECF No. 1. Furthermore, Mr. Eller
uses the “et al.” designation on the last linéhef heading, and the body of the Complaint asserts
claims against Ms. Larson and Mr. Kudlauskés.at 1, 17, 22. Indeed, Mr. Eller refers to Ms.
Larson and Mr. Kudlauskas as “Defendant$d’ at 17, 24. This is sufficient to allege claims
against Ms. Larson and Mr. Kudlausk&ee Mitchell v. MaynardB0 F.3d 1433, 1441 (10th Cir.
1996) (“[A] party not properly nanaein the caption of a complaintay still be properly before the
court if the allegations in the body of the complaint make it plain the party is intended as a
defendant.”). As such, the Court must analybether Mr. Eller properly exhausted his claims as
to all defendants other than Ms. Jackson.

A. Exhaustion of Use of Force Allegations

Mr. Eller does not dispute that his use of fayaevances were filed outside of the thirty-day
period. Resp. to Mot. for Summ.24. Indeed, Mr. Eller’s first recorded grievance related to the
use of force was on April 3, 2015—almost fifty dayter the February 13, 2015 incident. ECF No.
156-17, at 68. However, Mr. Elleontends Defendants waived an untimeliness objection by ruling
on the merits of the grievance. Resp. to Mot. for Summ. J. 24. The Court agrees.

“If a prison accepts a belated filing, and considers it on the merits, that step makes the filing

13



proper for purposes of state law and avoids exhaustion, default, and timeliness hurdles in federal
court.” Ross v. County of Bernalill@65 F.3d 1181, 1186 (10th Cir. 200dprogated on other
grounds Jewkes v. ShackletoNo. 11-cv-00112-REB-BNB, 2012 WL 3028054, at *2 (D. Colo.
July 23, 2012) (finding an untimeliness objectioriwed, because “[a]t no point in the grievance
process . . . did the CDOC raise fssue of the timeliness . . . ®§ansom v. MilyardNo. 10-cv-
02391-WYD-MJW, 2012 WL 1015200, at *4 (D. Colo. M33, 2012) (“[H]aving established that

the DOC responded to his Step 1 grievance on thigsyidind that Plainff has responded in a way

that raises a genuine dispute regarding his failure to exhaust.”). In response to Mr. Eller’s April 3,
2015 use of force grievance, SCF staff stated,[tAdles of [florce[] [wee] reviewed and no wrong
doing was found in this incident.” ECF Nb56-17, at 68. In denyinNir. Eller's step two
grievance, SCF staff provided, “This use of fonges reviewed and the force used was found to be
appropriate and not excessiveld. at 69. Although the step three denial mentioned that the
grievance sought unavailable relief and was incongigteh the step one and step two grievances,

the denial did not state that aafythe grievances were untimeljd. at 71. As such, Defendants

® Defendants argue thagwkess distinguishable from the @gent case, because in that case
the department of corrections told the plairttifit she had exhausted her administrative remedies.
Reply in Supp. of Mot. for Summ. J. 13. Here, in contrast, SCF denied the grievance for other
procedural reasons in addition to denying it on the merits. ECF No. 156-17, at 68-71. However,
in deciding that the defendant waived timeliness Jawekesourt primarily relied on the fact that
the defendant “responded fully and substantively to [the plaintiff's] grievance without raising the
timeliness issue at any stage of the grievance procedswkes 2012 WL 3028054, at *3.
Similarly, SCF responded to Mr. Eller’'s griew&non the merits without discussing timeliness
concerns. Moreover, Defendants in this cadendt rely on procedural grounds in denying relief
for Mr. Eller’s use of force complaints. Indeed tinly procedural objections in the denials are that
Mr. Eller requested unavailable relief and sougbbhation of more than one issue. ECF No. 156-
17,at 71. Thus, these “procedural objections” wereatated to the use &rce incident. Because
Defendants only response to Mr. Eller’s use of force allegations was that “the use of force was
reviewed and the force used was foundh&appropriate and not excessivigl, Defendants
“accept[ed] a belated filing, and consider[ed] it on the meriko%s 365 F.3d at 1186.

14



accepted Mr. Eller’s belated filing and considered it on the merits. PursuRos$gahis “avoids
exhaustion, default, and timeliness hurdles in federal co865 F.3d at 1186.

B. Exhaustion of Bottom Tier Denial Allegations

It is undisputed that Mr. Eller did not grieve the denial of a bottom tier restriction within
thirty days of the incident. Mr. Eller acknowledges that he was finally given access to the lower tier
on March 4, 2015, and he did not file hisegance until April 22, 2015, ECF No. 156-17, at 54.
However, similar to Mr. Eller's use of force grievance, Defendants did not address timeliness
concerns in response to this grievance. Theatkeaf Mr. Eller’s step one and step two grievances
state that he was given a bottom tier cell on M&t@9015, which is the same day the restriction was
authorized. Id. at 54-55. Therefore, Defendantenied the grievances for failure to allege any
improper conduct. The step three denial explduasthe grievance process does not allow pain and
suffering damages; it does not state that the grievance was unticelgt 57. Thus, instead of
denying Mr. Eller’'s grievance as filed out of tini¥gfendants denied it on the merits. This waived
Defendants’ present untimeliness argument regarding the grievance.

C. Exhaustion of Denial of Medical Care Allegations

Regarding Mr. Eller’s denial of medical caamplaints, the Court recommends finding that,

although Mr. Eller did not timely exhaust these grievances and Defendants did not waive their

* Defendants apparently construed Mr. Eller’s grievances as complaining of being denied a
bottom tier restriction after his surgery on Maf}; 2015. However, Mr. Eller's grievances make
clear that he complained of being denied #&dwo tier restriction “until [his] return from open
surgery ....” ECF No. 156-17, at 54.

® To be sure, the request states that the time constrains “are now expired regarding these
events.” ECF No. 156-17, at 57. Howee, the grievance officer stated this to inform Mr. Eller that
“there will be no further review of this matterld. At no point did the grievance officer state that
Mr. Eller’s initial grievance was filed out of time.

15



untimeliness objection, disputed issues of fact exist as to whether administrative remedies were
available. Mr. Eller filed his first medicaare grievance on April 2015. ECF No. 156-17, at 44.
Mr. Eller claims he filed this grievance timelyedause he submitted it thirty days after his surgery.
Resp. to Mot. for Summ. J. 24. However, evethd Court were to construe the grievance as
complaining of being denied medical caréhia morning of the day he received surdehyjrty days
after March 3, 2015 is April 2, 2019.herefore, Mr. Eller did natomply with SCF policy, which
requires thatinmates file grievances “no latantBO calendar days from the date the offender knew,
or should have known, of the fagiis[ing] rise to the grievare.” Grievance Policy, ECF No. 156-
17, at 15. Because prison policy, not the PLRA, dsfthe applicable procedural rules, Mr. Eller
did not timely exhaust his administrative remedies with regard to these alleg&@®mgones v.
Bock 549 U.S. 199, 218 (2007) (“[T]o properly exhaadministrative remedies prisoners must
‘complete the administrative review process in accordance with the applicable procedural
rules,’—rules that are defined not by the PLRA liputhe prison grievance process itself.” (internal
citations omitted) (quotingvVoodford v. Ngp548 U.S. 81, 88 (2006))).

Additionally, unlike the grievances related to use of force and denial of a bottom tier
restriction, SCF specifically denied this gréece as untimely. ECF No. 156-17, at 47 (“Your

grievance is filed out of time.”)Therefore, Defendants did not waive their untimeliness objection

® The Court notes that much of the condoentioned in the April 3, 2015 grievance
occurred prior to March 3, 2015. Indeed, Mr. Elemplains that he was denied x-rays; however,
Mr. Eller was provided x-rays on February 2815. ECF No. 156-17, at 4Bgfs.’ Statement of
Facts 1 31, ECF No. 156; RespDiefs.” Statement of Facts3L, ECF No. 163. The only incident
that could have occurred on Mai@2015 is that SCF staff denied Mr. Eller pain medication on the
morning of his surgery. ECF No. 156-17, at 44ti{istpthat Mr. Eller was denied pain medication
while he awaited surgery). Theoeé, even if Mr. Eller had filed his grievance within thirty days
of his surgery, it would only be timely as to this allegation.
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with regard to the inadequate medical caregaliens. However, the Court must still address
whether Mr. Eller’s failure to timely file a grievance can be excused, because administrative
remedies were unavailable.

“[1]f an administrative remedy is not availabteen an inmate cannot be required to exhaust
it.” Tuckel v. Grover660 F.3d 1249, 1252 (10th Cir. 2011). “[A]n administrative remedy is not
‘available’ under the PLRA if ‘prisn officials prevent, thwart, orider a prisoner’s efforts to avail
himself of [the] administrative remedyId. (alteration in original) (quotinbittle v. Jones607 F.3d
1245, 1250 (10th Cir. 2010)). A prison officiahn prevent a prisoner from pursuing an
administrative remedy by threatening an inmatsimmply by physically obstructing the grievance
process. Id. at 1252-53 (stating that a prison official can inhibit an inmate from utilizing
administrative processes through threats or intimidat®aiyea v. Mink206 F. App’x 745, 747
(10th Cir. 2006) (unpublished) (“[A]Jdministrative remedies may be deemed unavailable due to
obstruction of the grievance process.”).

Here, the Court finds that Mr. Eller demonstrateisputed issue of fact regarding whether
Defendants obstructed the grievance protéss.Eller contends in his sworn affidavit that, despite
his requests, prison officialsddnot provide him grievance foswntil February 25, 2015. Aff. of
William Eller 1 12-27, ECF No. 163-1. Once he reatibe grievance forms, officers prevented
him from submitting themld. 1 40;seeEller dep. 252:19—:25 (stating that officers told him to quit

pursuing grievances, because he would never prevadged, some officergent as far as tearing

" Defendants spend much of their motion eeqly brief rebutting Mr. Eller's argument that
administrative remedies were unavailable due to threats and intimidation. Mot. for Summ. J. 17.
Because the Court finds evidence that Deferedphiysically prevented Mr. Eller from filing
grievances, the Court need not address this issue.
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up grievances at Mr. Eller’s cell door and telling him he would never be able to successfully submit
grievances. Aff. of William Eller 1 41-44. According to Mr. Eller, because this interference
continued into April 2015, he did not successftilly any grievance forms until April 3, 2015d.
1 43; ECF No. 156-17, at 44—71. If a jury believes this testimony, it could reasonably find that
prison officials prevented Mr. Eller from utilizing administrative remedsee Miller v Norris247
F.3d 736, 740 (8th Cir. 2001) (“[A] remedy that pnsofficials prevent a prisoner from ‘utiliz[ing]’
is not an ‘available’ remedy under 8§ 1997e(a).” (alterations in original)). UMilkeams v. Sirmon
in which the prisoner did not claim that the defendants “prevented him from filing grievances, either
by refusing to accept his grievances or asstig his papers,” 350 F. App’x 294, 299 (10th Cir.
2009) (unpublished), Mr. Eller contends Defendaistroyed his grievances his cell door. As
such, it would be improper to dismiss Mr. Elle€Eghth Amendment deliberate indifference claim
for failure to exhaust at this time.
. Qualified Immunity

Defendants next contend that Officer RaDfficer Ruch, Ms. Jackson, Ms. Larson, Ms.
Albright, and Mr. Kudlauskas are entitled to tfied immunity. Mot. for Summ. J. 19-30, ECF
No. 156. Qualified immunity protects a public offiorhose possible violatiaof a plaintiff's civil
rights was not clearly established at the time of the official’s act®es.Harlow v. Fitzgeraldi57
U.S. 800, 818 (1982). “When facedhva qualified immunity defense, the plaintiff must establish
‘(1) that the defendant’s actions violated a feeoastitutional or statutory right; and (2) that the
right violated was clearly establishedla time of the defendant's actionsBeedle v. Wilsqri22
F.3d 1059, 1069 (10th Cir. 2005). (quotiGgeene v. Barreftl74 F.3d 1136, 1142 (10th Cir.

1999));Wilson v. Layng526 U.S. 603, 603 (1999).
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The Court will first address the excessive farkeéms against Officers Park and Ruch. Then
the Court will analyze whethéhe remaining Defendants are entitled to qualified immunity from
Mr. Eller's deliberate indifference to medical needs claim.

A. Eighth Amendment Use of Excessive Force

The Court finds that Officers Ruch and Park not entitled to qualified immunity, because
Mr. Eller presents evidence that they participated joint use of forcand failed to intervene in
Officer Tonche’s use of force. Estate of Booker v. Gomehe Tenth Circuit stated that courts can
aggregate officer conduct for purposes of qualifirechunity if the defendants actively and jointly
participated in the use of force iban officer failed to intervenim another officer’s use of force.
745 F.3d 405, 421-22 (10th Cir. 201¢gg also Tooley v. Youriss0 F. App’x 797, 800 (10th Cir.
2014) (unpublished) (“[T]he inquiry must be defendant specific except when ‘all Defendants
actively and jointly participated in the use of force’ or the facts support ‘a failure-to-intervene
theory.” (quotingEstate of Booker745 F.3d at 422). If either of these situations is present, an
officer may be held liable even if the “single [officer’s] participation did not constitute excessive
force.” Estate of Booker745 F.3d at 422. The Court recommends finding that Mr. Eller has
presented evidence of both situations.

First, Mr. Eller produces evidence that Officsch and Park actively participated in the
use of force. Defendants admit that Officer Rieltped Officer Tonche take Mr. Eller to the
ground. Resp. to Pl.’s Statement of Facts ICF No. 170; Park ¢e41:10—:14, ECF No. 163-3.

Additionally, Mr. Eller produces evidence thatcerhe was on the ground, either Officer Ruch or
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Officer Park kicked him in the torSoEller dep. 101:1—:24, ECF No. 163-2. Finally, Mr. Eller
submits an affidavit of a prisoner who witnessealititident stating that Officers Park and Ruch
both participated in the use of force. Adf.Juan Maldonado, ECF No. 163-5, at 3 (stating that
Officers Tonche, Ruch, and Park “slammed Mietgo the ground and started kicking and punching
him”). Although this evidence may not show that Officers Ruch and Park individually used
excessive force, it is sufficient to demonstrate @féiters Ruch and Park joaa in the use of force
that, in the aggregate, may have been excessive. Indeed, Defendants do not dispute that issues of
fact exist as to whether the amount of force used in the aggregate was unconstitutional.
Additionally, Estate of Bookerlearly establishes the unconstitutionality of actively
participating in an excessive use of forcé45 F.3d at 421-22. The court stated, “Because the
Defendants here engaged in a group efforteasaonable jury could find them liable for any
underlying finding of excessive forceld. at 422. Because Defendants do not presently assert a
qualified immunity defense as to the amourfioote Officer Tonche used, Defendants apparently

concede that disputed issuesanftfexist as to whether the amoafitorce used as a whole violated

8 Defendants argue that Mr. Eller’s failureidentify which officer kicked him in the torso
“Iis grounds for dismissal all on its own.” MotrfBumm. J. 21. The Court disagrees. “[I]t is not
necessary for plaintiff to identify which defend&rtded which blow in an alleged assault to satisfy
the requirement that they ‘directbarticipated’ in the assaultMerritt v. Hawk 153 F. Supp. 2d
1216, 1223-24 (D. Colo. 2001)wangi v. NormanNo. 16-cv-00002-CMA-NYW, 2016 WL
7223270, at*9 (D. Colo. Dec. 13, 20X§)V]here a plaintiff allegeshat the individual defendants
all participated in a single incident and actedancert together, it would be inequitable to require
a plaintiff to articulate which specific defendaammitted which specific act during the incident
in question.”). Defendants cifenkins v. Woqd1 F.3d 988 (10th Cir. 1996) in support of their
proposition that a plaintiff must identify whichfdedant committed which act. Mot. for Summ. J.
21. However, ildenkingthe plaintiff failed to produce evidence that either defendant personally
participated in the unconstitutional action. 8Bd-at 994-96. Here, in contrast, Mr. Eller has
submitted evidence that either Officer Park or €#fiRuch kicked him ithe torso. That he is
unable to identify which of the two officersddihe allegedly unconstitutional act does not require
dismissal of the claims against them.
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clearly established law.

Second, even if Officers Park and Ruch didpwaoticipate in the use of force, the evidence
before the Court demonstrates a disputed issdacbfas to whether dy failed to intervene in
Officer Tonche’s use of force[E]ven if a single deputy’s use dbérce was not excessive, ‘a law
enforcement official who fails to intervene poevent another law enforcement official’s use of
excessive force may be liable under § 1988state of Booker745 F.3d at 422 (quotingick v.
Brewer, 76 F.3d 1127, 1136 (10Cir. 1996));Casey v. City of Federal Heights09 F.3d 1278,
1283 (10th Cir. 2007) (“[T]here is an affirmativerstitutional duty to stop other officers from using
unconstitutionally excessive force.”).

To establish a constitutional violation under a “failure to intervene” theory, the

[p]laintiff[] must show: (i) the defendant officer was present at the scene; (ii) the

defendant officer witnessed another officer applying force; (iii) the application of

force was such that any reasonable offigeuld recognize that the force being used

was excessive under the circumstances; and (iv) the defendant officer had a

reasonable opportunity to intercede to prevent the further application of excessive

force, but failed to do so.
Martinez v. City and County of Denyé@o. 11-cv-00102-MSK-KLM, 2013 WL 5366980, at *5 (D.
Colo. Sept. 25, 2013). “Whether an officer radficient time to intercede or was capable of
preventing the harm being caused byptaer officer is [generally] an issue of fact for the jury . . .
" Vondrak v. City of Las Cruce835 F.3d 1198, 1210 (10th Cir. 2008) (quot/gderson v.
Branen 17 F.3d 552, 557 (2d Cir. 1994)).

Here, the Court finds evidence supporting eathefour elements. Regarding the first two,
evidence demonstrates that Officers Ruch and War& present at the scene and witnessed the use

of force. Park dep. 50:10-:16, ECF No. 163-Fi(@r Park’s testimony that she was standing

approximately three feet from Officers Tédwcand Ruch); Ruch dep. 42:4—:11, ECF No. 163-6
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(Officer Ruch’s testimony stating that she helpeidg Mr. Eller to the ground); Aff. of Jonathan
Trujillo, ECF No. 153-5, at 1-2 (statj that Officers Ruch and Park restrained Mr. Eller’s leg while
Officer Tonche was jumping on Mr. Eller's neck and spinal cord).

Third, Mr. Eller presents evidence that Offid@nche punched him in the face, chipped his
teeth by slamming his face into the concrete fland broke his left lelgy jumping up and stepping
on it. Eller dep. 102:9-03:23; Afbf Jonathan Trujillo, ECF No. 153-5, at 1-2; Aff. of Jeremiah
Woolbright, ECF No. 153-5, at 4. Viewing this esrtte in a light most favorable to Mr. Eller, a
reasonable officer would recognizatithis amount of force was excessive under the circumstances.
See, e.gSmith v. Delamaidd42 F. Supp. 453, 460 (D. Kan. 1994) (“A reasonable police officer
would know that to kick, punch, and throw a rasted, cooperative arrestee constitutes excessive
force under the Due Process standard.”).eéal] Defendants do not move for summary judgment
on the basis that this conduct was reasonable.

Fourth, Mr. Eller presents sufficient evidenceteate a disputed issue of fact as to whether
Officers Park and Ruch had a reasonable opportunity to intercede, but failed to do so. It is
undisputed that the incident lasted approximételye minutes. Park degB:2—:8; Pl.’s Statement
of Facts 1 1, ECF No. 163; Resp. to Pl.’s &tant of Facts | 1, EQ¥o. 170. Based on clearly
established Tenth Circuit precedent, Officers Raudk Ruch were on notice that failing to intercede
in a three minute use of force incident may give rise to a constitutional violatogarty v.
Gallegos 523 F.3d 1147, 1164 (10th Cir. 2008) (holdingttthe district court was correct in
denying qualified immunity on a failure to intenestheory, because the plaintiff “described the
arrest as lasting between three and five minuté&state of Booker745 F.3d at 422 (holding that

disputed issues of fact existed as to whetherdefendants could have prevented or stopped the
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assault, because “the [d]efendants were present and observed the entire use of force over a
two-to-three minute period”). Accordingly, a reaable jury could find that Officer Ruch’s and
Officer Park’s conduct violated clearly established law.

Defendants contend Mr. Eller cannot rely on theory, because he failed to assert a failure
to intervene claim in his Fourth Amended Complaint. Reply in Supp. of Mot. for Summ J. 16, ECF
No. 170. The Court disagrees. Importantly, a plaintiff need not assert failure to intervene as a
separate claimSee Lynch v. BarretNo. 09-cv-00405-JLK-MEH, 2010 WL 3938357, at *6 (D.
Colo. June 9, 2010) (“The Tenth Circuit appeardgnominate a failure to intervene theory as a
variety of a 1983 excessive force claim.” (citvgndrak 535 F.3d at 1204)). Mondrak the Tenth
Circuit analyzed failure to intervene as a i@ayind a defendant liable®r an Eighth Amendment
violation, not as a separate claim for reliéB5 F.3d at 1210. Indeed, the plaintifandrakdid
not bring a separate claim for failure to intervetee.at 1200.

To be sure, a plaintiff must still allegemse facts putting the defendant on notice that he
seeks recovery based on a failure to intervene th&wag.Chavez v. Hattermaso. 06-cv-02525-
WYD-MEH, 2009 WL 82496at *3 (D. Colo. Jan. 13, 2009) (finding that a failure to intervene
theory was not properly before the court, becausgpilaintiff d[id] not mention this claim or any
supporting allegations in his complaint . . . .”). Mr. Eller's Fourth Amended Complaint contains
such allegations. Fourth Am. Compl. § 49,FER0. 107 (“Defendants Park and Ruch not only
failed to intervene to stop Defendant Tonche faymmitting this unlawful assault, they joined in
assaulting Mr. Eller as well.”l. 1 150 (“Defendants knew that they were creating a substantial risk
of causing Mr. Eller serious harm, and yet theyemtheless either eageilyined in the unlawful

assault or failed to intervene to stop it.”). Aadiagly, the Court finds @t Mr. Eller may rely on

23



a failure to intervene theory in support of his Eighth Amendment excessive force claim.

In sum, because Mr. Eller presents evidencefifaters Ruch and Park participated in the
use of force and failed to intervem Officer Tonche’s use of force, the Court finds it appropriate
to consider the use of force against Mr. Ellethie aggregate. Because Defendants do not dispute
that issues of fact exist as to whether th@amh of force used in the aggregate was excessive,
summary judgment in favor of Officers Ruch andkHa improper. Furthermore, when viewed in
a light most favorable to Mr. Eller, the evidencend@astrates a violation of clearly established law.
Accordingly, the Court recommends finding that Gdfis Ruch and Park are not entitled to qualified
immunity at this time.

B. Eighth Amendment Deliberate Indifference to Medical Needs

Mr. Eller’s second claim asserts an Eighthémdment violation for deliberate indifference
to medical needs. Fourth Am. Compl.1¥l-73. Defendants claim Ms. Jackson, Ms. Larson, Ms.
Albright, and Mr. Kudlauskas arentitled to qualified immunit$y.Mot. for Summ. J. 24-30. The
Court agrees as to Ms. Albright and Mr. Kudlauskas, but disagrees as to Ms. Jackson and Ms.
Larson. After providing backgund on Eighth Amendment claims for deliberate indifference to
medical needs, the Court will address the claim as to each defendant.

To prove an Eighth Amendment claim for deliate indifference to serious medical needs,

°In their reply brief, Defendants contend EHer cannot establish a constitutional violation
against Ms. Darula. Reply in Supp. of Mot. 8&armm. J. 17. According to Defendants, Mr. Eller
claims for the first time in his response brief that Ms. Darula was aware of a serious medical need.
Id. However, Mr. Eller pleaded in his Fourth A&mded Complaint that Ms. Darula acted with
deliberate indifference to Mr. Eller’'s medical neeéourth Am. Compl. 1 86. Because Defendants
do not assert in their motion that Ms. Darula itk to qualified immunityat this time, the Court
will not consider Defendants’ argument as to Ms. Dar@ke, e.gUnited States v. Horek37 F.3d
1226, 1229 n.3 (10th Cir. 1998) (noting that court®idbnormally consider arguments raised for
the first time in a reply brief).
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a plaintiff must satisfy objective and subjective compone@tdlahan v. Poppell471 F.3d 1155,
1159 (10th Cir. 2006). “The objective componenttlod test is met if the harm suffered is
‘sufficiently serious’ to implicate the Cruel and Unusual Punishment Claute.(quoting
Kikumurav. Osagigl61 F.3d 1269, 1291 (10th Cir. 2006)).eHubjective component requires that
the plaintiff prove the defendant disregardedchawn substantial risk of harm by failing to take
reasonable measures to abat€ullahan 471 F.3d at 1159. “The deliberate indifference standard
poses ‘a high evidentiary hurdle’ ‘akin to recklessness in the criminal law, where, to act recklessly,
a person must consciously disregard a substantial risk of serious hatendtke v. Corrs. Corp.
of Am, 489 F. App’x 275, 280 (10th Cir. 2012) (unpublished) (qudiekjv. Crum439 F.3d 1227,
1231 (10th Cir. 2006)). Therefore, “the subjective component is not satisfied, absent an
extraordinary degree of neglect, where a doctor iperercises his considered medical judgment.”
Self 439 F.3d at 1232.

1. Claim as to Ms. Jackson

The Court finds Mr. Eller produces sufficieatidence to demonstrate a disputed issue of
fact as to whether Ms. Jackson was deliberatelyfferent to Mr. Eller’s injury. Defendants
concede for purposes of this motion that Mr. Ellenjsiry is sufficientlyserious to satisfy the
objective component. Mot. for Summ. J. 26.

Regarding the subjective component, Mr. Elletifies that he informed Ms. Jackson he was
in extreme pain, had a broken bone, and couldeat weight on hikeg. Eller dep. 40:21-41:12.
Although Mr. Eller does not identify the exact datehis conversation, he produces evidence that
he informed every nurse who distributed noation between February 13, 2017 and February 23,

2017 of his injury, Aff. of Wliam Eller § 5, ECF No. 163-1; Eller dep. 41:18—:19, and Ms. Jackson
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distributed medication in Mr. Eller’s unit on Felary 15, 16, 22, and 23. Rl.Statement of Facts

1 8; Resp. to Pl.’s Statement of Facts | 8. If the jury believes this testimony, it could find Ms.
Jackson knew Mr. Eller was in extreme pain aray have had a broken bone on the first day she
distributed medication—February 15, 2048.

Furthermore, Mr. Eller presents evidence tlat Jackson disregarded the risk. Mr. Eller
contends that, although he gave Ms. Jackson a kite, that kite was never entered into the system.
Reply in Supp. of Mot. for Summ. J. § 7 (admidtithat none of the kites Mr. Eller submitted were
entered into the system). lact, the evidence before the Court does not indicate that Ms. Jackson
took any action in response to Mr. Eller’s cdaipts. This differentiates this case frétimkland
v. O'Brien, No. 12-cv-02083-WJM-KLM, 2014 WL 1224564 (D. Colo. Mar. 25, 2014). In that
case, in response to the plaintiff's complaint that his leg was broken, the nurse evaluated his
condition; considered his complaints; and provided him with pain medication, ice packs, and a
wheelchair.Kirkland, 2014 WL 1224564, at *5. In contrast, wheewed in a light most favorable
to Mr. Eller, the evidence indicates that Ms. dacklistened to Mr. Eller's complaints but did not
provide medical treatment or enter his kite intodbmputer system. The@rt finds this sufficient
to preclude summary judgment in favor of Ms. Jackson.

Additionally, Ms. Jackson’s actions, when viewiada light most favorable to Mr. Eller,

violated clearly established law. Al-Turki v. Robinsonthe Tenth Circuit stated, “A medical

19 Contrary to Defendants’ contention, the féett other nurses also distributed medication
on these dates does not preclude a finding that Ms. Jackson had knowledge of Mr. Eller’s broken
leg. Mr. Eller produces evidence that he complained to every nurse who distributed medication.
Aff. of William Eller § 5. Therefore, that other nurses distributed medication establishes that Ms.
Jackson was not the only nurse with knowledg®lofEller’s injury; it does not demonstrate that
Ms. Jackson did not know of Mr. Eller’'s extreme pain.

26



professional may not ignore an inmate’s complaints of severe pain and then escape liability because
later-discovered facts about the actual cause Hingate duration of the inmate’s pain . . . do not
precisely correspond with thadts of previous Tenth Ciritiwases.” 762 F.3d 1188, 1194-95 (10th
Cir. 2014);see also Mata v. Sai427 F.3d 745, 755 (10th Cir. 2005) (citBgown v. Hughes394
F.2d 1533 (11th Cir. 1990) for tipeoposition that a “few hours delay in treating inmate’s broken
foot could render defendants liable”). Thus, it basn clearly established at least since 2014 that
it is unconstitutional for a nurse to completely ignammanmate’s complaints of severe pain. Here,
Mr. Eller’'s evidence indicates that Ms. Jackson apiated Mr. Eller's complaints of severe pain,
yet did nothing in response. Accordingly, heurt recommends finding that Ms. Jackson is not
entitled to qualified immunity at this time.
2. Claim as to Ms. Larson

Similar to Ms. Jackson, Mr. Eller submits evidence creating a disputed issue of fact as to
whether Ms. Larson was deliberately indifferenMn Eller's medical needs. Mr. Eller testified
that on February 22, 2015, he submitted a kite toldisson and explained that his leg feels broken
and “[jJust standing out on it out of bed caus[ed}&xe pain and [he] fall[s] down.” Eller dep.
175:23-76:2. Furthermore, although Mr. Eller cannotlrélva specific dates, he testified that he
had submitted prior kites and verbal requests to Ms. Latdoat 176:20—:24. Indeed, Defendants
admit that a disputed issue of fact exists agtether Mr. Eller had multiple conversations with Ms.
Larson about his extreme pain and injury. Resplis Statement of Facts § 12. Therefore, Mr.
Eller produces sufficient evidence to demonstrate a dispute as to whether Ms. Larson had knowledge
of his injury.

The evidence also indicates that Ms. Larsonedigrded a risk of harm to Mr. Eller. Not
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only did Ms. Larson fail to submit the kites she reedifrom Mr. Eller, she threw them away and
tore them up in front of him. Eller dep. 253:20—:Z¥.course, a jury may choose not to credit this
testimony; but if the juroraccept the evidence, ah could reasonably find that Ms. Larson
disregarded Mr. Eller’s complaints of severe pain.

Furthermore, it was clearly established at the tofithe incident that a medical professional
cannot listen to an inmate’s complaints of seyai@ and then take affirmative action to prevent
him from receiving medical treatmerbee, e.gSealock v. Colorad®18 F.3d 1205, 1211 (10th
Cir. 2000) (“[D]eliberate indifference occurs whanson officials prevent an inmate from receiving
treatment . . . .”). Therefore, the Court recommends findingMsatLarson is not entitled to
summary judgment on Mr. Eller’'s Eight Amendment claim.

3. Claim as to Ms. Albright

The Court recommends finding that Ms. Adiirt is entitled to qualified immunity, because
the evidence indicates that Ms. Albright proddmnstitutionally adequate care once she learned
of Mr. Eller's injury. Mr. Eller does not prode evidence from which a jury could find that Ms.
Albright knew of his medical condition prido February 23, 2015. Importantly, unlike for Ms.
Jackson and Ms. Larson, Mr. Eller does not contendpecifically informed Ms. Albright of his
condition or that Ms. Albright distributed medicatiin Mr. Eller’s unit. Instead, Mr. Eller asserts
Ms. Albright knew of his injuries, because she wascharge nurse responsible for triaging kites.
Resp. to Mot. for Summ. J. 33. However, that Ms. Albright was in charge of responding to kites,
without more, does not demonstrate she had Hatoavledge that Mr. Eller was suffering extreme
pain. See, e.gBerry v. City of Muskogee, Ok|&00 F.2d 1489, 1498 (10th Cir. 1990) (stating that

to prove the subjective component of deliberatifierence, the plaintiff must show the defendant
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“had actual knowledge of the spicrisk of harm”). Mr. Elle does not produce any evidence that
Ms. Albright saw his kites or heard about the pain he was suffering before February 23, 2015. In
fact, Mr. Eller agrees that none of his kites wertered into the computer system by SCF personnel.
Pl.’s Statement of Facts § 7. Therefore, thdence before the Court doeot create a disputed
issue of fact as to whether Ms. Albright knewhdf. Eller's need for medical attention prior to
February 23, 2015.

Once Ms. Albright learned of Mr. Eller’s condition on February 23, 2015, she provided
constitutionally adequate care. It is undisputed that Ms. Albright conducted an examination,
performed a capillary refill, ordered an ACE wraquace, and requested that Mr. Eller be seen by
the physician assistant, Mr. Kudlauskas. E@F-1b6-11, at 4; Defs.” &tement of Facts {1 28-30;
Resp. to Defs.” Statement of Facts {1 28-3@di#onally, Ms. Albright completed a form that
permitted Mr. Eller to obtain an x-ray. ECI®NL56-11, at 4. Although Mr. Eller may take issue
with the extent and speed oétbare Ms. Albright performed, “a prisoner who merely disagrees with
a diagnosis or a prescribed course of treatrdees not state a constitutional violatioérkins
v. Kan. Dep't of Corrs.165 F.3d 803, 811 (10th Cir. 1999). éedl, even if the level of care Ms.
Albright provided was negligent, “[a] negligentltae to provide adequate medical care, even one
constituting medical malpractice, does not give rise to a constitutional violatan.”

Relevant case law from the Tenth Circuit #mel District of Colorado supports the Court’s
finding. Inlnman v. Stockthe plaintiff complained of a broken bone in his hand, and the nurse
examined the plaintiff “three days after his injury, ordered x-rays, and determined that no other
medical intervention appeared necessaBA8 F. App’x 892, 895 (10t€ir. 2007) (unpublished).

In affirming the district court’s dismissal ofdlctlaim, the Tenth Circuit stated, “[e]ven assuming
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Ms. Stock was negligent, the alleged negligennetsufficient to state a valid 8 1983 claim against
her.” 1d. In Kirkland, the plaintiff failed to demonstrate a constitutional violation, because the
nurse “evaluated Plaintiff, considered his conmglg and provided him with pain medication, ice
packs, a wheelchair, and a future appoimtimgith a doctor” for his broken bone. 2014 WL
1224564, at *5. According to the court, the nursalsfato perform tests or provide an immediate
visit with a doctor indicates nothing more than negligende.Similarly, Ms. Albright examined
Mr. Eller the same day as she became aware of his injury, ordered x-rays, and provided Mr. Eller
with an ACE wrap and ice. ECF No. 156-11. M#bright’s failure to perform further tests or
ensure that Mr. Eller receive immediate x-rays does not give rise to a constitutional violation.

Furthermore, even if Mr. Eller had estahbsl an Eighth Amendment violation against Ms.
Albright, Mr. Eller does not cite to any law cleadgtablishing that the level of care Ms. Albright
provided was unconstitutional. In support of his argntthat the violation was clearly established,
Mr. Eller citesAl-Turki v. Robinson762 F.3d 1188 (10th Cir. 2014Resp. to Mot. for Summ. J.
35. However, in that case, the plaintiff produes@ence that the defendant completely ignored
his complaints of severe paiil-Turki, 762 F.3d at 1191-92. Here, in contrast, the undisputed
evidence indicates that Ms. Albright treated Eliter’s injury; although not in the manner Mr. Eller
would have liked. According| the Court recommends holding that Ms. Albright is entitled to
gualified immunity.

4. Claim as to Mr. Kudlauskas

The Court also recommends granting qualifrachunity to Mr. Kudlauskas. The parties do

not dispute that Mr. Kudlauskas first learned of Mr. Eller’s injury on February 23, 2015. Defs.’

Statement of Facts § 27; Resp. to Defs.’ Staterof Facts { 27. After receiving the x-rays on
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February 25, 2015, Mr. Kudlauskas determinedMhatEller’s leg was fractured and ordered that
Mr. Eller receive a bottom bunk restrimti, crutches, ibuprofen, and a half cadbefs.’ Statement
of Facts  34; Resp. to Defs.” StatemenkFatts § 34; ECF No. 156-14t 3. Additionally, Mr.
Kudlauskas spoke with an orthopaedic surgewhsabmitted a request for an orthopaedic consult.
Defs.’ Statement of Facts { 36; Resp. to Defate®hent of Facts § 36. Similar to Mr. Eller’s claim
against Ms. Albright, the Court finds that aisgue regarding the sufficiency of the care Mr.
Kudlauskas provided constitutes a mere disagreement with Mr. Eller's course of tregbaent.
Jackson v. McColluml18 F. App’x 389, 391 (16tCir. 2004) (unpublished) (holding that the
plaintiff failed to demonstrate deliberate indiffecerto his ankle injury,drause the plaintiff had
been evaluated many times, received three outsitiepaedic consultations, and had multiple x-
rays).

Mr. Eller also claims Mr. Kudlauskas viott his constitutional rights by refusing to provide
him a cell on the bottom tier. Resp. to Mot. for Surdn34. Just as is true with the other treatment
decisions Mr. Kudlauskas made, Mr. Kudlausldegiision to deny Mr. Eller a bottom tier cell was
simply an exercise of his judgment ashe medically necessary level of treatme®ée Lamar v.
Boyd 508 F. App’x 711, 713-15 (10thiC2012) (unpublished) (dismissing a claim against a nurse
practitioner for denying a lower tier restrmti to a prisoner withka back injury);Escobar v.
Holditch, No. 10-cv-02050-CMA-KLM, 2012 WL 592851, at *12 (D. Colo. Feb. 1, 2012) (finding
that refusing a lower tier restriction to a prisoner who suffered from chronic pain was a mere

difference of opinion as to the plaintiff’'s coursietreatment). Such a decision does not give rise

1 Although Mr. Eller contends he did not actuatigeive ibuprofen and crutches, Mr. Eller
provides no evidence that Mr. Kudikas knew he failed to receive eapnsistent with the medical
orders.

31



to a constitutional violation.Perking 165 F.3d at 811.Moreover, even if denying Mr. Eller a
bottom tier restriction constituted a constitutionalation, Mr. Eller does not meet his burden of
demonstrating that this violated clearly established law. Accordingly, Mr. Kudlauskas is entitled
to qualified immunity.

CONCLUSION

In sum, the Court recommends denying summary judgment as to all Defendants other than
Ms. Albright and Mr. KudlauskasSpecifically, the Court recommends finding that Defendants are
not entitled to dismissal for Mr.lEEr's failure to exhaust at this time. Additionally, the Court
recommends holding that Mr. Eller demonstrates disputed issues of fact precluding summary
judgment in favor of Officer Park, Officer R, Ms. Jackson, and Ms. Larson. However, Ms.
Albright and Mr. Kudlauskas are entitled to qualified immunity. Accordingly, the Court
recommends that Defendants’ Combined Motiod Brief in Support of Summary Judgment [filed

October 25, 2017; ECF No. 1H6e granted in part and denied in part.*?

12 Be advised that all parties shall have fean days after service to serve and file any
written objections in order to obtain reconsidiemra by the District Judge to whom this case is
assigned. Fed. R. Civ. P. 72. The party filingeabpns must specifically identify those findings
or recommendations to which the objections araedmiade. The District Court need not consider
frivolous, conclusive ogeneral objections. A party’s failure to file such written objections to
proposed findings and recommendations contaméuls report may bar the party fronda novo
determination by the District Judgetbg proposed findings and recommendatiddsited States
v. Raddatz447 U.S. 667, 676—83 (1980); 28 U.S.C. § 636(b)(1). Additionally, the failure to file
written objections to the proposed findings and nem@ndations within fourteen days after being
served with a copy may bar the aggrieved party fmppealing the factual and legal findings of the
Magistrate Judge that are accepteddopted by the District CourDuffield v. Jacksarb45 F.3d
1234, 1237 (10th Cir. 2008) (quotiiMpore v. United State950 F.2d 656, 659 (10th Cir. 1991)).
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Entered and dated at Denver, Colorado, this 14th day of March, 2018.

BY THE COURT:
Wé ’)474%;

Michael E. Hegarty
United States Magistrate Judge
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