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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15¢v-02785RM-NYW

STEVEN LEE BRANDT, an individual,

JAMES CLAY WALTERS, an individual, and

COLORADO BOX COMPANY, INC., a Colorado corporation,
Plaintiffs/CounterclainDefendants

V.

VON HONNECKE, an individual,

CHASE HONNECKE, an individual, and

S&H SHEET METAL, INC., a Colorado corporation,

Defendandé/Counterclaimants

ORDER

Magistrate Judge Nina Y. Wang

This matter is before the court on Defendardn Honnecke, Chase Honnecke, and S&H
Sheet Metal, Inc.’s (collectively, “Defendants”) Motion for T\Ray Extension of Time (the
“Motion”), filed December 4, 2017 [#129], which is before the undersigned Magishualge
pursuant to 28 U.S.C. § 62f(the Orderof Refering Ca® datedviarch 28, 2016 [#21 and the
memorandum dated December 11, 2017 [#132js court has reviewed the Motion anelated
briefing, the entire case file, and the applicable law. For the reascet ls¢éaein] GRANT the
Motion.

BACKGROUND

This court has discussed the background of this matter in its prior Recommenskzion,
[#66], and does so here only as it pertains to the instant Molibis patent infringement case
was initially filed bypro sePlaintiffs Steven Lee BrandtNfr. Brandt”) and James Clay Walters

(“Mr. Walters”) (collectively, “Individual Plaintiffs”) against Dendants. [#1]. In that original
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Complaint, the Individual Plaintiffs alleged that they were the inventors nédlStates Patent
No. 8,999,029 (the 029 Patent” or “Asserted Patent”) and owned “all rights, title, and interests
in the Asserted Patent.Id] at 1 9]. The ‘029 Patent entitled “Furnace Filter Box and Method of
Assembly” was filed on November 2, 2012, and was issued on April 7, 2018 [&42]. The
Asserted Patent has twenty claims, including both device and method claims, d&nghdeael,
is directed at a furnace filter box that is adapted for receiving a ®uffiieer for filtering intake
air that can be quickly assembled anttousize while maintaining the strength of the box and is
easily shipped. [#42]. In that original Complaint, the Individual Plaintiffs alleged that S&H
“has been and is now directly and indirectly infringing one or more clairtteedd29 Patent by
(1) making, having made, manufactured, distributed, using offering to sell, or sellipgttre
inventions, (2) by actively inducing others to purchase, distribute, use, offeli,torssell the
patented inventions, and, or (3) by contributing to the manufacture, distribution, use, sale, and, or
offer for sale the patented inventions in the State of Colorado, this JudiciattDighd the
United States of America.” [#1 at { 35].

In response to the Honorable Gordon G. Gallagh@rder to Show Cause on January 12,
2016, he Individual Plaintiffs filed an “Amendment to Claim” and a proposed Amended
Complaint. [#8, #8l]. Judge Gallagher directed the Clerk of the Court to docket the Amended
Complaint on February 29, 2016. [#10, #1Defendantghenfiled a “First Amended Answer
and Counterclaim” on March 10, 2016. [#17]. On March 30, 2016, Brian D. Smith entered his
appearance on behalf of the Individual Plaintiffs. [#25]. This court held a Scheduling
Conference on April 4, 2016 which all Paties were represented and participated in submitting

the proposed Scheduling Order. [#27, #28, #29].



On April 21, 2016, the Individual Plaintiffs filed eenewedMotion to Amendthe
Amended Complainindicaing that they wished to join one party to thetion and to “clean up”
the First Amended Complaint that was filgw se [#35]. Defendants did napposehe filing
of a Second Amended Complaint, and said complaint was docketed on May 4, 2016. [#42].

The Second Amended Complaint added Colorado Box Company, Inc. (“Colorado Box”)
as a plaintiff, based on the Individual Plaintiffs’ assignment of their right, aitlé interest in the
‘029 Patent to Colorado Box on March 28, 2016. [#42 at § 3]. S&H was also identified as S&H
Sheet Metal, Inc., rather than S&H Heating, A/C, SheetmetalCOmpare[id. at 1, § 9]with
[#11]. The Second Amended Complaint asserted three causes of action as to the ‘029 Patent
(1) direct infringement by Defendants in violation of 35 U.S.C. 8§ 271(a); (2) induced
infringement by Defendants in violation of 35 U.S.C. § 271(b); and (3) contributory infringement
by Defendants in violation of 35 U.S.C. § 271(c). [#42]. As relief, Plaintiffs sought damage
prejudgment interest, enhanced damages based on willful infringemanictive relief, and
attorney’s fees and costsld[at 14-16]. Plaintiffs also demanded a jury trialld.[at 15].
Defendants filed a “Second Amended Answer and CounterclamMay 17, 201#46]. The
undersigned subsequently issued a Recommendation toPd&inyiffs’ request to file a Third
Amended Complaint, which the presiding judge, the Honorable Raymond P. Moore, adopted in
full. Seg#66, #70]. Therefore, the Second Amended Complaint is the operative one.

The Parties proceeded throughcoigery pursuant to a Scheduling Order [#29] that was
subsequently amended to account for the appearance of counsel on behalf of Pibdlitis
to allow for an extension of time for the designation of expert witnesses [#1091aRuis this
court’s April 28, 2017 Order, any motions directed at exsigdexpert testimony pursuant to

Rule 7020f the Federal Rules of Evidenagre due no later than November 28, 201#108.



Defendants filed their Motion to Exclude Testimony of Mark Pedtitotion to Exclude”)on
November 30, 2017. [#127]. On December 4, 2017, Defendants filed the instant Motion,
requesting a twalay extension of timejunc pro tuncto file their Motion to Exclude [#127].
[#129]. Defendants moved for an extension under Local Rule 6.f¢{pwing Plaintiffs’
demand that they withdraw their untimely Motion to Exclude, arguing thatMlaekinanOrder

has not yet been entered, and the matter has not been set for trial”; thus, noilpdmty w
prejudiced by the extensiorgedid. at 2].

In response, Plaintiffs argubat the instant Motion is governed by Rule 16(b)(4), not
Local Rule 6.1(a), because Defendants seek to modify the Scheduling Order, whiodsraqui
showing of good causeSeg[#131 at 2]. According to Plaintiffs, Defendants fail to demonstrate
good cause but, rather, “the Motion underscores that the basis for amending the &gheduli
Order is based on carelessnessd. 4t 3]. Plaintiffs continue that granting Defendants’ Motion
would “reward, and not deter, untimely submissions from Defendants[,]” whiahmtiffs
suggest has been a common theme by Defendddtat B-4].

In Reply, Defendants reassert their position that the Motion is one properly submitted
pursuant to Local Rule 6.1(a), and argue thattal inflexibility” in allowing amendment of the
Scheduling Order is “undesirable.” [#133 at 2]. Further, Defendants contend thity ¢fies
request for a twalay extensionnhunc pro tung would allow Plaintiffs to proffer expert
testimonyfrom Mr. Pedi@ that is “clearly irrelevant, baseless, and inadmissibkeViolation of
the court’'s gatekeeping dutiemder Rule 702 of the Federal Rules of Evidendd. dt 3-4].

This court considers the Parties’ arguments below.

! SeeD.C.COLO.LCivR 6.1(a) (allowing parties to “stipulate in writing to one ®si@n of not

more than 21 days beyond the time limits prescribed by the Federal Rulesl ¢frGoddure to
respond to a pleading or amended pleading, interrogatories, requests for production of
documents, or requests for admissions.”).



LEGAL STANDARD

While Plaintiffs ague that Defendants fail to satisfy Rule 16(b)(4)'s good cause
requirement to modify the Scheduling Order, Rule @(B) governswhen a party seeks an
extension of time upon a motion made after the expiration of the deadlited. R. Civ. P.
6(b)(1)(B). Thisrule provides that the court may extend an expired deadline if the moving party
has failed to act because of excusable neglétt. In interpreting “excusable neglect,” the
United States Supreme Court observed that courts would be permittect appropriate, to
accept late filings caused by inadvertence, mistake, or carelessness, as hyeihtasvening
circumstances beyond the pastycontrol. Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd.
P'ship 507 U.S. 380, 3881993) “Although inadvertence, ignorance of the rules, or mistakes
construing the ules do not usually constitute ‘excusable’ neglect, it is clear that ‘eileusa
neglect'under Rule 6(b)s a somewhat ‘elastic concepind is not limited strictly to omissions
caused by cinemstances beyond the control of the movand. at 392. The Pioneer Court
identified four factors for the court to consider: (1) prejudice to the nonmoving partgn¢zh
of delay and its potential impact on judicial proceedings; (3) the reason &y, detluding
whether it was within the reasonable control of the movant; and (4) whether the mcteahin
good faith. Id. at 398-99, accord Hamilton v. Water Whole Int'l. Cor802 F. App’x. 789, 798

(20th Cir. 2008) (noting the court may considee existence of good faith on the part of the

2 The United States Court of Appeals for the Tenth Circuit (“Tenth Circuit”) hesiqusly
observed that the excusable neglect standard under Rule 6 and the good odaseé staler

Rule 16 are “essentially the same standafgiifch v. Polaris Indus., In¢.812 F.3d 1238, 1249

n.2 (1@h Cir. 2015). This court finds the application of Rule 6 more appropriate in this instance
where the deadline clearly expired with no immelaction by the moving party.
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moving party, with the reason for the delay being a crucial fatiing United States v. Torres
372 F.3d 1159, 1162 (10th Cir. 2004))).
ANALYSIS

In applying thePioneerfactors | find that granting the instant Motion is warranted under
the circumstancesln so concludingthis court is mindful of Plaintiffs’ argumentegarding the
importance of the Scheduling Order and deadlines in pretrial procegdeed/ashington v.
Arapahoe Cty. Dep't of Soc. Send97 F.R.D. 439, 441 (D. Colo. 2000)A] Scheduling Order
is not a frivolous piece of paper, idly entered, which can be cavalierly didegghy counsel
without peril.”), but concludes nonetheless thta¢ factors weigh in favor dbefendantsn this
instance

First, the factors of prejudice and the length of delay weigh in favor of Defendants
Defendants filed the Motion to Exclude two days after the Rule 702 motion deadlimke this
court recognizes the frustration on the paRlaintiffs, thetwo-day delay in filing the Motion to
Exclude will not impact judicial proceedings, the MarkmanOrder has yet to be entered and
this matter is not yet set for trial Next, with respect to the thirdlioneerfactor, it is clear that
the delay was in the control of Defendants. Therefore, this factor weighgoindaPlaintiffs.
However, with respect to the last factiirdoes notappear Defendants acted willfuldy in bad
faith in missing the deadline at issuelnstead, it appearshat the delay arose from an
administrative error. In defining excusable neglect, th&oneer court concluded that such

neglect was not limited to actions out of the control of a party or its couRg®ieer Inv. Servs.

% This court is also mindful that the current deadline to file dispositive motionscianier 29,
2017. See[#109]. Currently, neither Party has moved to extend that deadiheuld the
Parties desire any extension thegydo so througlaformal motion,and are remindeadf Judge
Moore’s Civil Practice Standards limiting the Parties to “filing a single motion dornsary
judgment[.]” RM Civ. Practice Standards § IV.M.3.a.
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Co, 507 U.S. at 392. And whilthis court is troubled by the dismissive approach taken by
Defendantscounsel in moving for an extension of timegonclude that substantive adjudication
of the Motion to Exclude, despite its untimeliness, is more appropriate given the court’s
gatekeepig responsibilities to ensure that expert testimony proffered atidrialiable and
relevant so as to avoid misleading or confusing the jury on material fssues.
CONCLUSION

For the reasons set forth in this Ord@r]|S ORDERED that:

(2) Defendamng’ Motion for Two-Day Extension of Timgt129] isGRANTED; and

(2) Plaintiffs shallFILE a Response to the Motion to Exclu@lestimony ofMark

Pedigo no later thadanuary 8, 2018.

DATED: December 212017 BY THE COURT:

s/ Nina Y. Wang
United States Mgistrate Judge

* In so ruling, this court in no way passes on the substantive arguments regarding thefmeri
the Motion to Exclude offered yefendantsn their Reply.
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