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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15¢€v-02835NYW
LILAFERN KADINGO,
Plaintiff,
V.
LYNN A. JOHNSON,in her official capacity as director of the Jefferson County
Department of Human Services, and
SUSANE. BIRCH, in her official capacity as Executive Director of the Colorado

Department of Health Care Policy and Financing,

Defendants.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This matter comes before the court Blaintiff Lilafern Kadingds (“Plaintiff” or “Ms.
Kadingo”) Motion for Summary Judgment [#65, filed Mar. 10, 204l Defendang Lynn A.
Johnson and Susan E. Birch’s (collectively, “Defendants”) Motion for Summary JudgtGént
filed Mar. 10, 2017]. The motions alefore the undersigned Magistrate Judge pursuant to 28
U.S.C. 8 636(c) and the Order Referring Case dated January 29, 2016 [#16]. After carefully
considering thenotionsand associated briefing, the entire case file, the applicable case law, and
the commerd offered during theunel5, 2077 Motions Hearing the court herebyDENIES
Plaintiffs Motion for Summary Judgment ar@RANTS Defendants’ Motion for Summary

Judgment for the following reasons.
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MATERIAL FACTS

Plaintiff is aninety-three (93) year ol&voman who*is incapacitated with dementia and
physical disabilities.” See generally#65 at Movant's Statement of Material/Undisputed Facts
(“SOMUF”) 1 3; #653 at 2; #66 at Statement of Undisputed Facts (“SOUF”) T 9; #68 at 1].
Plaintiff currently residesn a nursing home in Thornton, Colorado, and her son, John Kadingo,
“holds a durable power of attorney for [her].” [#65 at SOMUF $4; #66 at SOUF ]9
Plaintiff's husband, Hubert KadingfMr. Kadingo”), passed away on May 16, 2011, and
through hiswill, he devised onbalf of his estate via the Lilafern Kadingo Trust (the “Trust”) to
Plaintiff and onehalf via a separate trust to lakildren. [#65 at SOMUF {1-3; #66 at SOUF
1 16-17.* The Trust is a pure discretionary trust that granted sole and absolutéatiscréte
trustee(John Kadingoyegarding distributions to Plaintiff, the sole beneficiary of the Tr[#85
at SOMUF { 5; #66 at SOUF 11 13-15].

In November 2011, InnAge prepared and filed a Medicaid application on behalf of
Plaintiff as her authorized representative. [#65 at SOMUF-11;9466 at SOUF { 16 At the
time of filing Plaintiff's Medicaid application, Plaintiff's only asset was the residence, as an
exempt homestead under 10 CCR 28058.100.5.M.2.a, based on intent to return, not whether
Plaintiff was able to live there. [#65 at SOMUF { 113. The Colorado Department of Health
Care Policy and Financing (“CDHCPFsubsequently approved Ms. Kadingo’s application for

longterm care services beginning in Februarg20[#65 at SOMUF { 12]. Themabout June

! The Jefferson County District Court probated. Kadingo’s will in Case No. 2011PR0776.
[#38 at T 8].Mr. Kadingo’s estate consisted ofr@sidence located in Arvada, Colorado, which
served as Plaintiff's primary residenfor several years.d at J 9]. On or about September 14,
2011, John Kadingo, as Personal Representative of Hubert Kadingo’s estate, deedhdlia one
interest in theresidence to the Trust.Id[ at { 10]. Plaintiff alleges that at the time of the
transfer, she intended to use the property as her primary residéhca. [22].

2 Defendants respond that the regulation cited by Plaintiff also requires “éme fotreturn be
placed in writing and no such evidence has been providee#68 at 1].



2013, Plaintiff sold her residence and placed the proceeds from the sale in the Jaiust
Kadingo’s probate counséhformed Defendantsof the saleon multiple occasions.[#65 at
SOMUF 11 1314, #66 at SOUF | 17

On July 16, 2014, Leanne Gardndirust Officer for the CDHCPFnformed John
Kadingothat Plaintiff received an overpayment of $98,703.52 in Medicaid benefits, and that the
CDHCPF soughonly to recover that overpaymenf#65 at SOMUF | 15; #66 &OUF 1 2]
The Parties dispute whether this letter placed Plaintiff on notice that th€ EBEonsidered the
placement of the residence proceeds in the Trasa transfer without fair consideration
Compare[#65 at SOMUF § 15ith [#68 at 2; see ale [#68 at Statement of Additional
Material/Undisputed Facts {%68]. However, it is clear tha®laintiff's counsel and Ms. Gardne
then exchanged correspondesncegarding the July 16 letter. Plaintiff sought, and received,
clarification of the CDHCPF'¢egal position with respect to Ms. Kadingo’s Medicaid benefits.
See generally#66-6; #667; #66:8]. Then, on or about July 25, 2014, the Jefferson County
Department of Human Services (“*JCDHS”) sent Plaintiff a ndtloe “July 2014 notice”), citing
tha she wasoverresourced’as a basis for denial and penalty, rather than that she had engaged
in a transfer without fair consideratioithe July 2014 otice was serdirectlyto InnorvAge who
did not forward it to Ms. Kadingo. [#65 at SOMUF 1].16

JohnKadingo appealed the July 2014 notice, and an Administrative Law Judge (“ALJ")
conducted hearirsgon the matteron July 27, 2015° and againon August 10, 2015via
telephone [Id. at [ 17~18 #66 at SOUF { 33 During the July 27 hearing, the ALJ inquired of

Plaintiff's counsel whether he would “want to go ahead and have a decision about the transfer

® Plaintiff asserts that the first hearing occurred on July 17, 2015; howeverarkeript from
that first hearing indicates that the proceeding took place on July 27, 3e#%66-10].



without fair consideration issue.” [#6 at 27:1418]* Following the hearing the ALJ
concluded that the July 2014 notwas defectivdor citing the incorrect ground for the agency’s
actiorm however, the ALJ comdered the merits of thease basedn atheory of trasfer without
fair consideratiorrather tharnPlaintiff beingoverresourced.[#65 at SOMUF | 18.9; #66 at
SOUF 1 26. The Parties digge whether it was Plaintiff's counsel who urged the ALJ to
consider the Defendants’ transfer without fair consideration theg@oynpare#65 at SOMUF
19] with [#66 at SOUF {9 245]. NeverthelessPlaintiff substantivelyresponded to
Defendants’ arguents See [#66 at SOUF | 25 (citing [#6B at 1; #6611])]. The ALJ
ultimately concluded that there was a transfer withfairt consideratiorvalued at$87,000 and
the ALJ issued Plaintiff a future disqualification of benefits penaityposing a 14month
disqualification periodi.e., a transfer penaltyp run upon entry of the Final Agency Decision
[#65 at SOMUF | 20; #66 at SOUF f]26Plaintiff failed to timely appeal the ALJ’s Initial
Decision. [#65 at SOMUF { 21; #66 at SOUF {].2Accordingl, the CDHCPF issued a Final
Agency Decision on October 30, 2015, affirming the ALJ’s decisionaatidatingthe transfer
penaltyas of the date of its order. [#65 at SOMUF { 15; #66 at SOUF | 27].

Then, on June 14, 2016, the JCDHS issued a new nptie€June 2016 notice”}o
Plaintiff citing transfer without fair consideratioas the basis of its actipmmposing thel4-
month disqualification periodetto run from July 1, 2016 to August 31, 201[#65 at SOMUF
1 22; #66 at SOUF | 28 Ms. Kadingo timely appealed the June 2016 notice. [#65 at SOMUF
122]. On October 25, 2016, the ALJ dismissed Plaintiff's appeal of the June riflic®

because the ALJ had already heard the case and the CDHCPF already issued a Fayal Agen

* When citing to a transcript, this court uses the document number assigned by the tE@F sys
but the page and line numbers from the original transcript.



Decision on the matter.Id. at{ 23. To date, the CDHCPF has yet to issue a Final Agency
Decision as to the June 2016 notickl.]|
PROCEDURAL BACKGROUND

On December 11, 2015, Plaintiff commenced this action in the District Court Glitthe
and County of DenverSee[#1 at 1]. Defendants filed their Notice of Removal in the federal
district court for the District of Colorado on December 30, 2015, pursuant to 28 U.S.C. § 1331,
because Plaintiffs Complaint alleged violations of her constitutional srigirid sought
declaatory relief under 42 U.S.C. § 1983.[ld. at 2]. Following a 9@lay stayof the
proceeding$#22], Defendants responded to Plaintiff's Complaint with their first Joint Motion to

Dismiss Plaintiff's Complaint on May 10, 2016. [#28]. However, on June 29, 2016, Plaintiff

® Plaintiff sues Defendant Birch, a state actor, in her official capadity official-capacity suit

is, for all intents and purposes, to be treated as a suit against the entity, asdéhtisecstateof
Colorado Hafer v. Melg 502 U.S. 21, 25 (1991). The Eleventh Amendment bars suits against a
state by its own citizens, angenerally immunizes state defendants sued in their official
capacities from liability for damages and retroactive equitable reSeke Johns v. StewaB7

F.3d 1544, 1552 (10th Cir. 199%)cord Meiners v. Univ. of Kansa359 F.3d 1222, 1232 (10th
Cir. 2004) (recognizing that the Eleventh Amendment bars claims for retrospeéetlagatory
relief, i.e., that the state official violated the plaintiff's constitutional rightsthe past).
However, t is wellsettled that an exception to the Eleventh Amendment’s general bar is a suit in
which a plaintiff seeks to prospectively enjoin a state official from contynwalating federal

law. Johns 57 F.3d at 1552 (citingx parte Young209 U.S. 123, 1580 (1908)). See also
Rounds v. Clementd95 F. App’x 938941 (10th Cir. 2012) (noting“Ex parte Youngpermits

Suit against state employees for prospective relief whether the emglappens to be sued in
his individual or official capacity”) (citation omitted). Here, Plaintiff seeeslaratory reéf,
pursuant to 8983, that Defendant Birch violated her federal and constitutional rights when
imposing a transfepenalty on her Medicaid benefitsThough a fair reading of Plaintiff's
Complaint and First Amended Complaint suggests that Plaintiff se¢leactive declaratory
relief, Plaintiffs Response to Defendants’ Motion for Summary Judgmadt @unsel's
comments at oral argument suggest that Plaintiff also seeks prospeatilve Aetordingly,the
court will construe Plaintiff's remaining clasragainst Defendant Birch as being alleged under
the Ex Parte Youngexception particularly when Defendant Birch does not invoke Eleventh
Amendment Immunity. See U.S. ex rel. Burlbaw v. Orends#8 F.3d 931, 942 (10th Cir.
2008) (“[A] court may raise #hissue of EleventtAmendment immunity sua sponte but, unlike
subjectmatter jurisdiction, it is not obligated to do so.”).



filed herFirst Amended Complaint (“FAC”) [#38], the operative Complamthis matter, and
the court denied as moot Defendants’ first Joint Motion to Dismiss in lighedfAC [#39].

Then, on July 13, 201®efendants filedheir Motion to Dismissthe FAC [#42]. In
ruling on the second Motion to Dismiss, the undersigned interpreted the FAC gasgatieat
Defendantsviolated: (1) 42 U.S.C. 88 1396p(c)(2)(B)(i), 1396p(d)(2)(And 1396a(a)(18),
with their policy and practice fointerpreting a spouse’s failur® elect against the decedent
spouse’s willas atransfer without consideratipmfringing her rights to aestamentaryrustthat
would be exempt from consideration under Medicaid (“Claim 17); (2) 42 U.S.C.
8 1396p(c)(LE)()(1), by failing to treat Mr. Kadingo’s testamentary trustemuivalent to an
electiveshare trust under Colorado law and assessing a transfer penalty (1C)gin8) 42
U.S.C. 81396p(c)(1)(D)(ii) because théALJ ignored the state regulations aidbitrarily
implemented the disqualification penalty in contravention of federablawtilizing a start date
that was not the first day of the month during or after the date in which assettransferred
(“Claim 111") ; (4) 42 U.S.C. 8396a(a)(3) anthe Fourteenth Amendment of the United States
Constitution,because they provided Plaintiff deficient notice of the termination of her Kddic
benefits and failed to provide her a fair and impartial hearing, and seekintpeatiec that 10
Colo. Code Regs. 88 2505.10:8.057.8.D, E are unconstitutional (“Claim IV”); and (5) 42 U.S.C.
8 1396p(c)(2)(Cwith their policy and practice of applying transfer penalties when an individual
fails to elect against their deceased spouse’s will with reasons “otheothaalify for medical
assistance(“Claim V”). See[#38 at 15-26]. The claims also interweave facial challenges to
the state Medicaid regulations, as well as particular challenges to the manneichnMe.

Kadingo’s cas was adjudicated. [#38].



On Jauary 26, 2017, the undersigned granted in part and denied in part Defendants’
Motion to Dismiss [#42].See[#60]. Plaintiff's remaining claims are as follows: (1) Claim |,
but onlyto the extent it seeks to challenge Defendants’ regulations, pokridspractices as
violations of Plaintiff's federal rights under 42 U.S.C. 88 1396p(d)(2)(A), 1396a(a)(18); (2)
Claim IV in its entirety; and (3) Claim V, but only to the extent it seeks to challBefendants’
regulations, policies, and practices as violations of Plaintiff's fedeghatsriunder 42 U.S.C.
§1396p(c)(2)(C) and not to the extent it seeks to challenge the equivalence of ddrgds
testamentary trust to that of an elective share trigi. [

Following its ruling on the Motion to Disnssthe court set the deadline for dispositive
motions as February 24, 2Q1autextendedhat deadlingo March 10, 2017 upon motion by the
Parties. [#58; #60, #62]. Plaintiff moves for summary judgment in her favor on Claims | and
IV [#65 at 1]; Defendants move for summary judgment in their favor on all three otiP&i
remaining claims [#66]. Theourt entertained oral argument June 15, 2017, and took the
motions under advisement. [#67; #72].

LEGAL STANDARD

Summary judgment is appropriate onfy‘the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.

R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986 enderson v. InteChem

Coal Co, 41 F.3d567, 569 (10th Cir. 1994). Whether there is a genuine dispute as to a material
fact depends upon whether the evidence presents a sufficient disagreeragotre submission

to a jury or conversely, is so osa&led that one party must prevail as a maifédaw. Anderson

v. Liberty Lobby, InG.477 U.S. 242, 24819 (1986);Carey v. U.S. Postal Sen812 F.2d 621,

® The court dismissed Claims Il and IIl in their entirety. [#60].



623 (10th Cir. 1987). A fact is “material” if it pertains to an element of a claimfensi a
factual dispute is “genuine” if the evidents so contradictory that if the matter went to trial, a
reasonable party could return a verdict for either paktyderson477 U.S. at 248.

If the moving party demonstrates an absence of evidence supporting araksksnent
of the opposing party’s claims, the burden shifts to the opposing party to show that there is a
genuine issue for trial. Celotex 477 U.S. at 324. To satisfy this burden, the nonmovant must
point to specific facts in an affidavit, deposition, answers to interrogatodesssions, or other
similar admissible evidence demonstrating the need for a tdgl.Mares v. ConAgra Poultry
Co, 971 F.2d 492, 494 (10th Cir. 1992). “[A] mere ‘scintilla’ of evidence will be insufficient to
defeat a properly supported motion for summary judgment; instead, the nonmoving party must
introduce some ‘significant probative evidence tending to support the compldtazid v. City
& County of San Francis¢d 25 F.3d 1328, 1331 (9th Cir. 1997) (quotfgderson477 U.S. at
249, 252). In reiewing a motion for summary judgment the court views all evidence in the light
most favorable to the nemoving party. See Garrett v. HewleRackard Co. 305 F.3d 1210,
1213 (10th Cir. 2002).

ANALYSIS

Statutory Framework

The Medical Assistance Pragn (“Medicaid”), enacted as Title XIX of the Social
Security Act, 42 U.S.C. 8§ 13394 seq. is a federabtate cooperative progrdftesigned to afford
medical assistance to persons whose income and resources are insufficiert the financial
demands bnecessary care and servicedlew Mexico Dep’t of Human Servs. v. Dep’t of Health
& Human Servs. Health Care Fin. Admid. F.3d 882, 883 (10th Cir. 1993)ccord Hern v.

Beye 57 F.3d 906, 909 (10th Cir. 199@Xxplaining that Medicaid provides assigta to at least



seven categories of recipients considered “categorically neediiduals) As the Supreme
Court recognized,

In structuring the Medicaid program, Congress chose to direct those limited funds

to persons who were most impoverished and-whecause of their physical

characteristics-were often least able to overcome the effects of poverty. The
legislative history of the 1965 Amendments makes clear that this group was not
chosen for administrative convenience. “These people amadkeneedyn the

country and it is appropriate for medical care costs to be met, first, far thes

people.”

Schweiker v. Hogam57 U.S. 569, 590 (1982) (footnote omitted) (emphasis added).

State patrticipation in the program is optional; however, once a stats telgrarticipate,
it must comply with the federal statutory scheme and regulations promulgated Bycretary
of Health and Human ServicesSeeColorado Health Care Ass’'n v. Colorado Dep’t of Soc.
Servs, 842 F.2d 1158, 1164 (10th Cir. 1988). Uportipgration “the federalgovernment pays
at least 50% of the costs for patient care ‘and, in return, [each] State pagdide of the costs
and complies with certain statutory requirementf&yes v. Hickenloope84 F. Supp. 3d 1204,
1207 (D. Colo. 2015) (quotingrk. Dept of Health & Human Servs. v. Ahlbore47 U.S. 268,
275 (2006).

Coloradocurrently participates) the Medicaid programRamey v. Reinertsp268 F.3d
955, 957 (10th Cir. 2001). As such, Colorado enacted the Colorado MedisthAss Act'to
promote the public health and welfare of the people of Colorado by providing, in cooperation
with the federal government, medical and remedial care and services” to uadkvashd families
that cannot attain or retain such care and sestieenselves SeeColo. Rev. Stat. § 25-:8-102

et seq. The CDHCPF is the sole state agency charged with administering the Medazianp.

Id. § 25.5-4-104(1).



Pursuant to federal law, Colorado is required to provide full Medicaid serwices t
categoically needy individuals; yet, it has the discretion to provide full covetagedditional
“optional” segments of the State’s populatioBeeSoskin v. Reinertsor353 F.3d 1242, 1245
(10th Cir. 2004)(citing 42 U.S.C. 88 1396a(a)(10)(A)(1), (ii)).“In determining a person’s
eligibility for Medicaid, states must use reasonable standards that only fadatccome and
resources which are available to the recipient and which would affect tloa’gezBgibility for
[Supplemental Security Income (“SSI”)]Brown ex rel. Brown v. Dayp55 F.3d 882, 885 (10th
Cir. 2009)(citing 42 U.S.C. § 1396a(a)(17pee alsat2 U.S.C. § 1396a(r)(2)(A)(i) (forbidding
states from employing eligibility methodologies that would render an individefgible for
Medicaidwhere that individual is eligible for SSIHistorically, in an effort to maximize their
income that would not count as an “available asset,” many applicants attempteelddhshr
assets through irrevocable trusts, prompting Congress to “reitetateflent that Medicaid was
designed to provide basic medical care for those without sufficient inconnesources to
provide for themselves and thus passed 42 U.S.C. § 1396&@&ijriey 268 F.3cht 958 see also
Cohen v. Comm’r of Div. of Med. Assistan668 N.E.2d 769, 7472 (Mass.1996) (“Thus, a
grantor: was able to qualify for public assistance without depleting his assets; could orece mor
enjoy those assets if he no longer needed public assistance; and, if such a hapiy tiote
come, could let them pass intact pursuant to the terms of the trust to hisThargrantor was
able to have his cake and eat it too.”).

Section 1396a(k), known as the Medicaid qualifying trust (“MQT”) statute, fortiaale
use of MQTs as a mechanism for shelterasgets for Medicaid eligibility purposesSee4?2
U.S.C. § 1396a(k)(1). The MQT statute clarified that the amount “available” to a plbtentia

applicant included “the maximum amount of payments that may be permitted undanthet

10



the trust to be digtvuted to the grantor[.]” Id. In recommending the passage of section
1396a(k), the House Committee on Energy and Commerce stated,

The Committee feels compelled to state the obviddedicaid is, and always has

been, a program to provide basic health coverage to people who do not have

sufficient income or resources to provide for themselvéd/hen affluent

individuals use Medicaid qualifying trusts and similar “techniques” to quidify

the program, they are diverting scarce Federal and State resdnanoesow-

income elderly and disabled individuals, and poor women and childrbis is

unacceptable to the Committee.

H.R.Rep. No. 265, 99th Cong., 1st Sess., pt. 1, at 72 (1985).

In 1993, Congress repealed section 1396a(k) and replaced itanither statute even
less forgiving of such trusts Ramey 268 F.3d at 959 (citing 42 U.S.C. § 1396p(d)). Section
1396p(d) “added stringent criteria regarding the treatment of MQTs such asltisomof the
corpus and proceeds of various irrevocahlets as countable resourcesd’ Generdy, section
1396p(d) requirestates to consider asseatsntained in both irrevocable and revocable trusts
unless explicitly exemptedvhen determining an individual’s original or continuiabigibility
for Medicaid benafs. 42 U.S.C. § 1396p(d)(1).

Here, Plaintiff challenges Colorado’s Medicaid eligibiliggulations(Claims | and V),
as well as the proce$3efendantsaffordedher beforeinitiating the 14month disqualification
penalty on her receipt of beitsf(Claim 1V). With the discussedtatutory framework in mind,
the court now considers the Parties’ arguments below.

Il. Claims | and V

As relevant herein establishing methodologies for individual eligibility, Colorado’s

Medicaid program must “complyith the provisions of section 1396p of this title with respect to

liens, adjustments and recoveries of medassistance correctly paid,tfhnsfers of assets, and

treatment of certain trusts 42 U.S.C. § 1396a(a)(18) (footnote omittedin Claims | andV,

11



Plaintiff challengs Defendants’ regulationgoverning Transfers of Assets Without Fair
Consideration*TAWFC”), 10 Colo. Code Regs. § 2508:8.100.7.F.as vidating her rights
under sectiorl396(d), which sets forth the rules fdhe treatment of tsits for determining
Medicaid eligibility. 42 U.S.C. 8§ 1396p((). This case does not involve review of whettiey
CDHCPF properly adjudicated Ms. Kadingo’s case under otherwise valid iegsfat
Colorado’sTAWFC regulationprovides, in pertinent part,
If an institutionalized individual or the spouse of such individual disposes of
assets without fair consideration on or after the Joa&k period, the individual
shall be subject to a period of ineligibility for Lofigrm Care services, including
Long-Term Care institution care, Home and Community Based Services (HCBS),
and the Program of All Inclusive Care for the Elderly (PACE)
10 Colo. Code Regs 8 2505-108.100.7.F.2. The following actions create a “rebuttable

presumption” that a transfer wagthout fair consideration:

’ Accordingly, the court does not consider Plaintiff's factuajuaents specific to her (in)ability
to elect against Hubert Kadingo’s estate, including that the asset fundingusiewas her
residence, an exempt asset, and that themormh window to elect against her husband’s estate
expired prior to the sale @he residence, the proceeds ofiebhformed the Trust's corpusy
that the Trust “satisfied the ek&ve share under Colorado law[.]See[#65 at 9, 11, 1.213; #69

at 58, 89]. Essentially, Plaintiff seeks to argue that no transfer penalty shouldbesve
imposed because her failure to elect was not for the purpose of qualifying daraidebenefits.
However, such arguments could have (and should have) been raised before the AL&, becaus
they speak directly to the Defendants’ arguments during those proceedings, and ite fegui
elements of claim preclusion are satisfieHee generallCriste v. City of Steamboat Springs
122 F. Supp. 2d 1183, 1186 (D. Colo. 20@&xplaining that under Colorado law, claim
preclusion bars the rgigating of matter s thatould have beeaddressed in a prior proceeding).
Plaintiff's failure to raise these theories as exceptions to the ALJ'Satecesulted in a “waiver
of the right to judicial review of the final order of such agency.” Colo. Rev. Stat-4-205(c).
And, as Plaintiff aptly averred in her Response to Defendants’ Motion to Djs@Giam | is
distinct from the underlying ALJ proceedings and focuses solely on whethendaate’
regulation violates federal law.See[#47 at 5]. Thus, the cauinterprets these additional
challenges to the TAWFC regulation as a conflict preemption challengethag. it was
impossible to comply with the regulation (pursuant to Colorado’s elective shéralawances
statutes) and federal law, and that the WIRC regulation poses an obstacle to the
accomplishment of Congress’ intent under section 1396p(d)(2%8¢, e.g[#65 at 1 (‘Claim |

— state violation of federal law by requiring a spouse to elect their spousal &ragoing their
rights to be benattors of exempt trustg’)

12



(i) Waiving a right to receive an inheritance;

(i)  Preventing access to assets to which an individual is entitled to by

diverting them to a trust or similar device. This is not applicable to valid income

trusts, disabilitytrusts and pooled trusts for individuals under the age of 65 years.

(iv)  Failure of a surviving spouse to elect a share of a spouse’s estate or failure

to open an estate within 6 months after a spouse’s death.

(V) Failure to obtain a family allowance oxeampt property allowance for an

estate of a deceased spouse or parent. Such allowances are presumed to be

available 3 months after death.
Id. at §2505-108.100.7.F.2.k(i), (ii{v). Defendants baseds. Kadingo’stransferpenalty on
subsections (ivand (v), asering that Plaintiff failed to elect her shareMf. Kadingo’s estate,
seeColo. Rev. Stat. § 181-202, and failed to obtain a family or exempt property allowance,
see Colo. Rev. Stat. 88 1831-403, 404. Plaintiff asserts that Defendantségulation
impermissibly restricts her rights afforded under the federal Medistitute, respectively
sections 1396)(2)(A) (Claim 1) and 1396p(c)(2)(C) (Claim V).

A. Claim | - Section 1396p(d) Treatment of TrusAmounts

Section 1396p(d)(1) providesahdetermination of an individual's Medicaid eligibility
may include consideration ofssets contained in certain trusts that the individual is the
beneficiary of unless the trust is exempted under subparagraph.(ad?4).S.C. § 1396p(d)(1),
(d)(4); see also id.8 1396p(h)(1) (defining “assets” to “includedll income and resources of the
individual and of the individual's spouse”). “Subparagraphs (d)(1) and (d)(4) togstiadlish
two groups of trusts:those to which (d)(3) applies and those taoclhht does not apply. Sai
Kwan Wong v. Doar571 F.3d 247, 256 (2d Cir. 2009). “Section 1396p(d)(3) does not merely
‘allow states to count trusts in determining Medicaid eligibilityrequires them to do so

Keith v. Rizzutp212 F.3d 1190, 1193 (10th Cir. 20@émphasisn original) (footnote omitted)

(noting that under subparagraph (d)(3), the trust’s corpus and payments must be construed as an

13



individual's resources and income if the individual who establishes the trust i® abloke or
berefit from it).

There is no dispute that this case does not involve a trust exempted under subparagraph
(d)(4). Rather,this case presentsquestionas to whether sdon 1396p(dj2)(A) completely
shieldsa testamentaryust’s corpus from Medicaid eligiily considerationsincluding transfer
penaltiesregardless of what asset(s) form the comgmud when such assets were placed into the
trust To the court’s knowledge, this a matter of first impression in this District as well as in
the State of Calrado.

1. Does Section 1396p(d)(3) Apply to Testamentary Trusts?

Section 1396p(d)(1) provides, “For purposes of determining an individual’s eligibility . . .
under a State plan under thssibchapter subject to paragraph (4), the rules specified in
paragraph(3) shall apply to @rust established by such an individual.” 42 U.S.C. 8§ 1396p(d)(1)
(emphasis added). Subsection (d)(2) then defines a “trust” established byatuaidi

For purposes of this subsection, an individgabll be consideredo have

eshblished a trust if assets of the individual were used to form all or part of the

corpus of the trust and if any of the following individuals established such trust

other than by will

(i) The individual.
(i) The individual's spouse. . . .

42 U.S.C. 8§ 1396p(d)(2)(A)(D), (ii) (emphasis adde®ee alsdJnited States v. Villa589 F.3d
1334, 1343 (10th Cir. 2009) In interpreting a state, we start with its language . . . giving
effect to its most natural reading). By negative implicationfestametary trustsestablished by
an individual or the individual's spouse atigerefore, not considered a “ttuesstablished byhe
Medicaid applicant” as defined by section 1396p(d)(1) and are expredsybject to the rules

specified in subparagraph (d)(3hat govern how trusts are treated for the purposes of
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determining Medicaid eligibility SeePohimann ex rel. Pohlmann v. Nebraska Dep't of Health
& Human Servs 710 N.W.2d 639, 644 (Neb. 2006Y.he Rarties do not appear to dispukes
conclusion.Compare[#65 at 7-9)with [#66 at 11-12; #68 at 6—7].

Plaintiff would have the court stop here, and conclude tbgardless of the composition
of assets forming the truahd when those were included in the trasly asset held within a trust
formed bya will cannot be considered for the purposes of Mediftaieivermore Defendants
argue that simply because the testamentary trust cannot be considered as taltissteelsby
the Medicaid applicant, it does not mean that the trust’'s assets cannanbi@esko discern
whether a transfer without fair consideration occurred. The court now turns tootieislifficult
inquiry.

2. Does Colorado’s TAWFC regulation violate Plaintiff's rights under
section 1396p(d)(2)(AY

Plaintiff seekssummary judgment on @im |, arguing thata testamentary trusts
shielded fromany consideratiorby the CDHCPFfor Medicaideligibility purposesinder section
1396p(d)(2)(A) no matter what assetonstitues the corpusand accordingly, Colorado’s
TAWFC regulation violatedlaintiff's federal rights [#65 at 6]. Plaintiff relies on section
1396p(d)(2)(A)(ii) in reaching this conclusiorand contendghat Defendantsconsideration of
any portion of the Trust’s corpus asasset of Ms. Kadingo necessarily violated her rightder
section 1396p(d)(2)(A). Id. at -9 (relying onPohiman 710 N.W.2d at 278)]. FurthePjaintiff
argues thatequiring her to elect againklubert Kadingo’s estate pursuant to Colo. Rev. Stat.

§ 15-11-202et seq. (“elective share statute”)deprives her of the benefit of section
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1396p(d)(2)(A); thus, Defendantsnpostion of a transfer penalty on Ms. Kadingo violates her
federal rights [Id. at1, 9, 11, 13]°

Defendantsdisagree, andrgue that section 1396p(d)(2)(A) “does not wholly exempt
assets contained in a testamentary finesh eligibility consideration]’ [#66 at 10-12]. Rther,
the “other than by will” language only exempts testamentary trusts from tleespeeified in
sulparagraphi{d)(3), but not from the definition of “asset” undaibparagrapth)(1)(A) or from
the transfer rules under 1396p{ethe real basis foPlaintiff's 14-month disqualification
penalty. [Id.]. Defendants continue that the “other than by will” languageald act in a manner
consistent with Plaintiff's posdn only if Colorado repealed its elective share and allowances
statues. [d. at 13]. Howeverpecausdhose statutes entitle Plaintiff to those resourtesy
satisfy the definition ofassets” f@ Medicaid eligibility purposesnd the “other than bwill”
language does not shield those resources from consideration simply becausanthée
corpus of a testamentary trustd.].

For the following reasons, the court respectfully concludesttieaT AWFC regulation

does not violat®laintiff's rightsunder section 1396p(d)(2)(A).

8 Plaintiff also argues that the Trust has the same characteristics of-pattirdeneficiary trust,
i.e., that the trustee, not Plaintiff, has sole discretion to compel distributions; ltauBruist’s
corpus does not cotiisite an “asset” available to Plaintiffild. at 8 (discussingeidenberg v.
Weil, No. CIV.A.95WY-2191WD, 1996 WL 33665490, at *6 (D. Colo. Nov. 1, 1996)kirst,
this argument appears to be factual in nature and should have been raised to tathé&l than
as a challenge as to whether Colorado’s TAWFC regulation impermissiblyegidideral law
when applied to assets held in a trust established by will. Furthermore, undexdGdaw,
third party trusts are those established “with assets wdrielcontributed by individuals other
than the applicant or the applicant’s spotmethe benefit of an applicant[.]” 10 Colo. Code
Regs. 8§ 250510:8.100.7.E(6)(d)(1). Though the Trust may have similar characteristics, by
Plaintiff’'s own admission, the assets funding the Trust’s corpus were her spassefs. [#65 at
SOMUF 11 34]. Accordingly, the court finds this argument inapposite.
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I Statutory Text

In support of her position, Plaintiff relies dBkindzier v. Commissioner of Social
Services784 A.2d 323, 336 (Conn. 2001).he Skindziercourtconsidered whether the creation
of atestamentary trust by thveill of plaintiff's deceased husbantself could be considereas a
disqualifying transfer without fair consideratitmdetermine the initial eligibility of the plaintiff
for Medicaid benefits 784 A.2d at 32826. In Skindzierthe testamentary trustas created on
May 20, 1996and over a year tdr,on December 31, 1997, Ms. Skindzagplied for Medicaid
benefits because her income from Social Security, a pension, and the trustedeneer
“medically needy.” Id. The Connecticut Department of $alcServices (“Department”) denied
the plaintiff's application, determining that the creation of the titssif was a disqualifying
transfer of assets pursuant to section 1396p(c) and corresponding state regulatiohstriBut t
court andConnecticutSupreme Court disagreethe latterexplaining “[w]e cannot conclude
that, having exempted testamentary trusts from the specific transfer ofragsegsertaining to
trusts, Congress intended for the more general transfer of assets provisionscifosufy to
apply.” Id. at 331. Plaintiff urges this court to apply tgeneraholding to thiscase.

This court declines to do so, because it fis#sndzierto be distinguishable from this
casefor several reasonsand the questions presented by theti®a in this actionare more
nuanced Cf. Martinez v. Ibarra 759 F. Supp. 664, 670 (D. Colo. 1991) (noting that federal
courts are not bound by state court precedent when subject matter jurisdictiomisge@ren a
federal question).First, unlike Skindziey the CDHCPF did not consider the testamentary trust
itself asan asset when considering Ms. Kadingo’s initial eligibility for benefitsthétathe
CDHCPF approved Ms. Kadingo for Medicaid benefits in February 2012, but then sought to

impose a trarfsr penalty on her continued receipt of benefits when, in Juned3he sale of
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the marital home and the further funding of the Trust with half of the proceeds from that home
Plaintiff failed to elect against Hubert Kadingo’s estate or receive emm@ property and
family allowances (assets she was legally entitled to) in accordance witrad@olaw. See
generally[#66-5 at 12 (explaining that, pursuant to Colorado law and the TAWFC regulation,
the amount of Plaintiff's elective share and exeprpperty and family allowances contained in
the Trust “would be considered available for her care.”); #65 at 10 (explaining timaiffRAsas
legally entitled to 50% of Hubert Kadingo’s estate and a total of $50,000 in allowandés)l.
the CDHCPF condered the creation of thErustitself in February 201As a transfer without
fair considerationfor purposes of Plaintiff'anitial Medicaid eligibility, the courtmay hae
found Skindziermore persuasive. But cf. Miller v. State Dep’of Soc. & RehabServs, 275
Kan. 64 P.3d 395, 43-03 (Kan. 2003) (holding that the defendant could properly consider
several assets contained in a testamentary trust when evaluating it plaiitial Medicaid
eligibility, because the plaintiff's failure to elect against her deceased husband’spestatant
to Kansas’ elective share statute, in lieu of the testamentary trust was itredesjlof funding
the testamentary trust with her own assets, i.e.;setted trust).But in this case, the Trust was
not considered an asset for Medicaid eligibility, and the trigger ther CDHCPF's
reconsideration of Ms. Kadingo’s available assets was the sale of the mamiathat further
fundedthe Trust with her share of the proceeds from that sale.

Thus, the court nowurns to whether the federal Medical statute predtide CDHCPF
from consideringwhetherthere has been a transfer without fair consideratiban assets are

placed within a testamentary trust after its creatidfhen interpreting a statute, tbeurt kegins

® The court also notes thakindzieris inapposite becauske Connecticut Supreme Court relied
heavily on a Connecticut State Medicaid Manual interpreting section 1396p¢€).Skindzier
784 A.2d at 332. No such agency interpretation is present in this matter.
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its inquiry with the language of the statute itseif the statute’s language is plain and
unambiguous, the court’s function is to enforce it as writt8eeln re Cowen 849 F.3d 943,
949 (10th Cir. 2017)accordIn re Escalera Res. C0563 B.R. 336, 346 (Bankr. D. Colo. 2017)
(explaining that courts give undefined terms their ordinary meaning). This is truessSuhke
plain language would ‘produce a result demonstrably at odds with the intention aftéssfi]™
United States v. Dahda853 F.3d 1101, 1113 (10th Cir. 2017) (ellipses omitted) (quoting
Starzynski v. Sequoia Forest Indug2 F.3d 816, 820 (10th Cir. 1995)). Further, “it is well
settled that [courts] are obliged to construe cognate statutory provisions raurstpniif
possibe.” Fish v. Kobach840 F.3d 710, 736 (10th Cir. 2016).

As discussed abovdestamentary trusts amot considered a trust established by an
individual, and are thus excepted from the rules of subparagraph (ahi8h guide how trusts
should be treatenh determining Medicaid eligibility But nothing in the statutory text eéction
1396p suggests thahce a testamentary trust is excluded as an exemptdruke purposes of
Medicaideligibility, lateracquired assets placed in that Treesinot be considerexssome other
type of assetor eligibility purposes at alkimply because of where they are deposit&ke
generally42 U.S.C. § 1396p. Rather, the structure of section 1396p is telling. Subsection (c)
entitled “Taking Into Account Certain dnsfers of Assets” instructs the state pdenhow to
treat certaintransfers of assets by Medicagplicants and their spousesne mechanism by
which an applicant might seek to qualify for public assistance without depletirag$ets, for
later enjoymat or for the benefit of her heirs, to the detriment of the most needy amoigges.
id. 8 1396p(c). Subsection (d) entitled “Treatment of TrustoAnts instructs the state plan on
a different mechanism by which an applicant might attempt to shiel@disonal assgetfrom

Medicaid consideratioa-trusts. Id. 8 1396p(d). These two subsections are distinct from each
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other, and nothing in the statutory text suggests that Plaintiff can avoid theusspens of
certain types of transfeiof assets simply yodepositing the proceeds into an alreadisting
testamentary trust

Nor does the court agree with Plaintithat such an interpretation would render the
testamentary trust exception “meaninglesSée#71 at 4]. To the contrary, to accept Plaintiff's
argument would reward a “financial planning technique that potentially esrichies & the
expense of poor people*aresult deemed unacceptable by Congress. H.R. Rep. No. 265, 99
Cong. ktSess., pt. 1 at 72 (1985). While the court recognizes thils. Kadingo may have
had no nefarious intent in June 2013 when her marital home waslsatidssue should have
been raised before the ALJ and this court declines to draw a generalizationngegaedi
TAWEFC regulation based on Ms. Kadingo’s particudeicumstances.

As mentioned, the Connecticut Supreme Court held that the exemption of testamentary
trusts under section 1396p(d)(2)(A) necessarily exempiedreation osuchtrustsfrom being
considered under theansfer of assets rules under secti@®6p(c). Id. at 336. But the
Skindziercase cannot be read as broadly as exempting all assets deposited within a testamentary
trust, regardless of when such deposits were made or the nature of thtse@msgequently,
the court sees nimconsistencyin interpreting section 1396¢)(2)(A) as not wholly shielding
assets frontonsideration pursuant tbe TAWFC regulationpromulgated in accordance with
section 1396p(c)xlespite the “other than by will” languagespecially when a transfer penalty is
imposedsubsequent tan applicant’s approval for Medicaid benefitsf. In re Estate of Faller
66 P.3d 114, 117 (Colo. App. 200@Ejecting theargument thaColo. Rev. Stat. § 154
412.6(2) prohibiting a court’s authorization of trusts with the effefctjualifying the beneficiary

for public assistance unless such trusts are income trusts, disability arustgled trustsjvas
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inapplicable to testamentary trusts under section 1396p(d)(2)(A), because the Cdhiradoys
scheme made no allowances for testamentary trusts).

Indeed,an examination o$ection1396p(c)corroborates this conclusion. Subparagraph
(©)(1)(A) reads,

In order to meet the requirements of this subsection for purposes of section

1396a(a)(18) of this title, the State planustprovide that if an institutionalized

individual or the spouse of such an individual (or, at the option of a State, a

noninstitutionalized individual or the spouse of such an individual) disposes of

assets for less than fair market value on or after thebdack date specified in

subparagraph (B)(i), the individual is ineligible for medical assistancgefvices

described in subparagraph (C)@)g., nursing facility service, a level of care in

any institution equivalent to that of nursing facility seed, or home or

communitybased services furnished under a waiver granted under subsection (c)

or (d) of section 1396n].
42 U.S.C. 8§ 1396p(c)(1)(Alemphasis added)Subsequent subparagrapheect states on how
to calculatea period of ineligibility basd on when the transfer occurrchow many months an
institutionalizel individual will be ineligible; what constitutes an “asset” fourposes of
subsection (c) (e.g., annuitjgends used to purchase a promissory note, loan, or mortgage,
the purchas of a life estaten another’'s home)and low to account for multiple fractional
transfers See id.8§81396p(c)(1)(DHJ). Further, subparagraph (c)(2) provideken transfer
penalties are inapplicable.g., if the individual transfers her assets to her spouse for the spouse’s
sole benefit, or'a satisfactoryshowing is made to the State” that the individual intended to
dispose of the assets for fair consideration or were transferred “exclusivelypurpose other
than to qualify for medical assistaid” Id. § (c)(2)(B), (C)*°

Other than thesdirectives Congressdid not limit what additional iccumstances or

occurrences including an applicant’s failure to elect against her deceased spouse’s estate,

19 The court dismissed Claim | to the extent it relied on a purpaitédtion of subparagraph
(©)(2)(B)(i), because it was inapplicable to Plaintiff's eligibility determination. [#60 €253
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constituted a transfer without fair considerati@f. Keith 212 F.3d at 1193 Congress required

that states generally count trust assets and income for purposes of materMedicaid

eligibility, but exempted income trusts from that requiremdiitus, Congress left the states free

to decide whéter and under what conditions to recognize such ttustddoreover nothing

under section 1396p(c) appears to limihena state may impose a transfer penalty on an

applicant’s eligibility. In fact, it appears thattates mustimpose a transfer penalty on a Medicaid

applicantor participant should they improperly transfer asgatdess than fair market value. 42

U.S.C. 8§ 1396p(c)(1)And, nothing suggesthat states are prohibited from imposing a transfer

penalty on a Medicaigarticipanteven if those assets are transferred to a testamentary trust that

is otherwise excepted from consideration when determining an applicaities eligibility.

Such an interpretation upholds the plain meaning of both sections 1396p(d)(2)(A) and 1396p(c).
For exanple, section 1396p(d)(2)(A) excepts testamentary trusts from consideration

when a state determines an applicant’s eligibili8ee42 U.S.C. § 1396p(d)(1) (“For purposes

of determining an individual’®ligibility”); id. 8 1396p(d)(2)(A) (“[A]n individualshall be

considered to have established a trust if assets of the individual were used tt &rrpad of

the corpus of the trust and if any of the following individuals established suclttiesthan by

will” (emphasis added))Thus, the CDHCPF could not have denied Ms. Kadingo’s application

in February 2012 on the basis of assets contained in the Trust, nor could it deny her application

based on a disqualifying transfer of assets under section 1396p(c) because agry uaunsif

have come from Hubert Kadingo, not Plaintiff. However, in June 2013, upon the selling of

Hubert Kadingo’s residence, Ms. Kading@as legally entitled to some ofdbeproceeds under

Colorado’s elective share and allowances statutes, but those protsedsd fundedhe Tiust

with the trustee maintaining absolute discretion over distributions. For thesniethese
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proceeds satigf the definition of “assets” under 1396p(h)(1)(A)ecause they constituted
Plaintiff’'s income that she was legally “entitled to but [did] netaive because of actier(A)

by the individual or such individual's spouse.” 42 U.S.C. 8 1396p(h)(1)(A). As such, the
CDHCPF considered Plaintiff's failure toeceive these assets as a transfer without fair
consideration, consistentith its own regulabnsandthe directive oection 1396p(c), i.ethat
statesmustimpose transfer penalties on institutionalizédédicaid recipientghat dispose of
“assets” for less than fair market value, subject to certain exceptie®ed. 8§ 1396p(c)(1)see

also Miller, 64 P.3cht 402-03.

Under these circumstances, Defendants did not violate section 1396p(d)é&)dAhe
TAWEFC regulation does natiolate section 1396p(d)(2)(A). This ecause its application in
this case was consistent with both section 189Gpequiring the imposition of transfer penalties
on institutionalized Medicaid recipients who dispose of assets for less thamdaket
consideration) as well as section 1396p(d)(2)(A) given that the CDHCPPvappiMs.
Kadingo’s Medicaid applicatiomn February 2012 and imposed a transfer penaltyfuture
benefits in response to the events of June 2013. Accordingly, a reasonable intempoétati
section 1396p(d)(2)(Awhen considerednh conjunction with subsection (c) and the TAWFC
regulation does not wholly insulate assets of a testamentary trust under any and all
circumstancesSeeFish, 840 F.3d at 736.

The courtalso finds that thisolding upholds section 1396p(d)(2)(A)'s exception for
testamentary trusts while also limiting its breadth to compibint Congress’ intent to ensure that
scarce federal resources are available to those most okapplicants. See Rame\268 F.3d at
958-59. To adopt Plaintiff's interpretation of section 1396p(d)(2)(A) would create apioc

to section 1396p(c) an@olorado’scorresponding statutes and regulatiarieere one does not
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exist. A recipient would thus be abléo transfer assets she is legally entitled to under the
auspices of the testamentary trust exceptvbile concomitatly avoiding any transfer penalty
and enjoying both continued Medicaid benefits as well as the use of the trahatsees.Such
an interpretation is at odds with Congress’ intent in enacting section 1396(%dgDahda 853
F.3d at 1113

i. Conflict Preemption

Relatedly, the court concludes that section 1396p(d)(2)(A) does not prasmptWFC
regulation. Congress may preempt state and local laws pursuant to the Supremacy Clause of the
United States Constitution. U.S. Const. art. VI, cl. 2. This @eaeur in three situations:

(1) express preemptienthe federal statute clearly expresses Congress’ intent to preempt state
law; (2) field preemptior-the federal statute regulates a field so pervasively that there is no
room for states to supplement it;0a(8) conflict preemption-the federal statute and the state
statute are completely irreconcilable such that it is impossible to comply wiihobohe state
statute poses an obstacle to the “accomplishment and execution of the full purposes and
objectivesof Congress.” Sw. Bell Wireless Inc..\Johnson Cty. Bd. of Cty. Coms)’'199 F.3d

1185, 1190 (10th Cir. 1999) (quotations and citations omitted).

As noted the court construes Plaintiff’'s arguments that she could not elect alglinst
Kadingo’s estatggiven the creation of the Trust as a conflict preemption challengbeto
TAWEC regulation. See generall{#65 at 1]. Accordinglythe court must determine whether it
is physically impossible to comply withoth stateand federalaw, Cerveny v. Aventidnc., 855

F.3d 1091, 1098 (10th Cir. 2017), or whether Colorado $tand as an obstacle to “the

X Importantly, the court’s holding in no way discredits Plaintiff's alleged needvifedicaid
benefits or implies that Plaintiff attempted to impermissibly procuueh sbenefits.
Unfortunately, this case presents a unique factual scenario, and its resolutivateushe
lengths Congress has gone to protect scarce federal resources.
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accomplishment and execution of the full purposes and objectives of Congréssfg’
Universal Serv. Fund Tel. Billing Practice Litjgo19 F.3d 1188, 1196 (10th Cir. 2010) (internal
guotations and citation omitted). In assessing the latiefhat is a sufficient obstacle is a
matter of judgment, to be informed by examining the federal statute as a wHaleatifying

its purpose and intended effectsCrosby v. Nat'l Foreign Trade Coungcib30 U.S. 363, 373
(2000). However, the “Supreme Court has recognized a presumption against implied conflict
preemption” out of “respect for the States as independent sovereigns in our fgdtmal.”s
Tarrant Reg’l Water Dist. v. Herrmann656 F.3d 1222, 1242 (10th Cir. 2011) (internal
guotations omitted) (quotingVyeth v. Leviné&g55 U.S. 555, 565 n.3 (2009)Here, Plaintiff

fails to demonstrat¢hat federal and state law conflictSeeCook v. Rockwell Int'l Qp., 618

F.3d 1127, 1143 (10th Cir. 201(®xplaining that the party raising preemption bears the burden
of showing that the laws actually conflict).

To start it is not physically impossible to comply with Colorddw andfederal law. As
discussed, had the corpus of the Trust cwitainedMs. Kadingo’s elective share of Hubert
Kadingo’s estate and her family aeademptproperty allowances, the TAWFC regulation would
have been inapplicableCertainly Ms. Kadingo could have elected against Hubert Kgals
estate while simultaneously enjoying the benefits of section 1396p(d)(2)(@gr the right
circumstances Next, as explained, there is no evidence to suggest that Collaadmosesan
obstacle to the achievement of Congress’ purposes and objectives under section 1396p(d)(2)(A
or otherwise.Indeed,the court’s conclusioauprais consistent with congressional intent.

The United States Court of Appeals for the Tenth Circuit (“Tenth Circuggched a
similar conclusionwhen consideringa conflict preemption challenge to Colorado’s Medicaid

statute that establishedhe parameters for a valithcome trust for purposes of Medicaid
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eligibility. See Keith212 F.3dat 1193. In Keith, Mr. Keith applied for Medicaid benefits in
1999; not soon aftehe executed an income trust to prevent his pension income from rendering
him ineligible for Medicaid benefits.ld. at 1191. The Mesa County Department of Social
Services deniethis Medicaid applicationdetermining thahis income trust was invalidinder
Colorado law because ensionincome exceeded the average cost of nursing home care in his
region. Id. at 119192. Mr. Keith alleged,inter alia, that Colorado’s income trust statute was
invalid under the doctrine of conflict preemption. The Tenth Circuit disagreed.

First, the Tenth Circuit held that Mr. Keith’'s argument, that it was impossible to gompl
with section 1396p(d) and Colo. Rev. Stat. §14-409.7:? was without merit. Id. at 1193.
The Tenth Circuit explained, “fe fact that it igossible to comply with one law while failing to
comply with another does not render compliance with both impossibteftjiér “anyone who,
unlike Mr. Keith, receives monthly pension income less than the average monthly mosiog
home care in hisagion will meet the eligibility standards of both federal and Coloradd |av.
Second, the Tenth Circuit held that Colo. Rev. Stat.8§145109.7 was not an obstacle to the
accomplishment and execution of the purposes and objectives of Congressad, Itisée
legislative purpose of section 1396 was clear: “Congress required that geaerally count
trust assets and income for purposes of determining Medicaid eligibilityxbotpted income
trusts from that requirement. Thus, Congress left the states free to decitlervaret under
what conditions to recognize such trustid” at 1193.

A similar conclusion is appropriate her&Vhile it may have beefactually impossible
for Ms. Kadingoto comply with Colorado’s elective share and allowancesitstsdnd section

1396p(d)(2)(A)in this caseagiven the chronology of eventthis does not mean that itasvays

12 The current Colorado statute governing income trusts is Colo. Rev. Stat. § 15-14-412.7.
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impossible to comply with both? Moreover, though Congress excepted testamentary trusts
from the rules specified undeeion1396{d)(3), there is no indication that Congress intended
to wholly exempt the corpus of such trusts from consideration under other provisions alff feder
Medicaid or state Medicaid law. Therefore, the court concludes that section 182gA{d)
does not preemphe TAWFC regulation.

Based on the foregoing, the cowespectfully concludes that Defendants did not violate
Plaintiff's federal rights under section 1396p(d)(2)(A) by imposing a tramsfaalty onher
Medicaid benefits. Accordingly, the courtGRANTS Defendants’ Motion for Summary
Judgment an®ENIES Plaintiff’'s Motion for Summary Judgment as to Claim 1.

B. Claim V - Secton 1396p(c) Taking Into Account Certain Transfers of Assets

Section 1396p(c)(1)(A) provides that, for purposes of section 1396a(af1&8pnte’s
Medicaid program “must provide that if an institutionalized individual or the spousectfan
individual [] disposes of assets for less than fair markkte . . . the individual is ineligible for
medical assistance for services describesuimparagraph (C)(i) . . . .Section 1396p(c)(2)(C)
however,provides that an individual shall not beeligible for medical assistance to the extent
that

a satisfactory showing is made to the State (in accordance with regulations

promulgated by the $eetary) that (i) the individual intended to dispose of the

assets either at fair market value, or for other valuable considerat)othe(

assets were transferred exclusively for a purpose other than to quahfiedical

assistance, or (iii) all assets transferred for less than fair market value have been

returned to the individual.

42 U.S.C. § 1396p(c)(2)(C).

13 As discussed above, Ms. Kadingo should have raised herspesific challenges to the
imposition of a transfer penalty to the ALJ.
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Claim V seeks to invalidate 10 ColGode Fegs 88 2505-108.100.7.F.2.}.ii, iii, iv and v
and all actionsaken by Defendants thereunder, duese these provisions violate her rights under
section 1396p(c)(2)(C).Specifically, the FAC alleges that Defendants’ “policy and practice []
requiring Ms. Kadingo to elect against her husband’s will cannot be a transff@uivfair
consideration pursuant to 42 U.S.C. § 1396p(c)(2)(C) because they were for an attempt to
conform law rather than to make her eligible for Medicaft [#38 at  107].

Defendantsmove for summary judgment on Claim V because 10 Colo. Code Regs.
8§ 2505-1:8.100.7.F mirrors section 1396p(c)(1)(A). [#66 at 1K]oreover,Defendantsaargue
that the TAWFC regulation contains a nearly identical exception to thatseaition
1396p(c)(2)(C). [#66 at 190]. Specifically, 10 Colo. CodRegs. § 250510:8.100.7.G.7.a
incorporates sectio 1396p(c)(2)(C)’'s exception that an individual can make a satisfactory
showing to the State that the transfer without fair consideration was for a @togplosr than to
gualify for medical assistance.”ld[]; 42 U.S.C. § 1396p(c)(2)(C)(ii); 10 Colo. GotRegs.
§ 250510:8.100.7.G.7.a (explaining that the transfer without fair consideration presumption is
rebutted upon a convincing showing that the transfer was exclusively for purpose$iathier t
gualify for Medicaid).

Plaintiff does not explicitiyrespond to Defendants’ arguments, nor does Plaintiff move
for summary judgment in her favor on Claim 8eg[#70 at 56]. And it is not this court’s duty
to make arguments for litigants who have not made them on their own behalf, paytiahilan

Plairtiff is represented by counsebee United States v. Davé22 F. App’x 758, 759 (10th Cir.

14 Again, the court declines to entertain any argument to the effect thitadingo’s transfer of
assets ws for purposes o¢h than qualifying for Medicaidsshe should have raisedch claims
to the ALJ.
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2015); Phillips v. Hillcrest Med. Ctr.244 F.3d 790, 800 n.10 (10th Cir. 2001) (observing that
the court has no obligation to make arguments or perform research on behalfrag)itiga

The TAWFC regulation provides, in pertinent part,

The presumption that an asset was transferred to establish or maintain Medicaid

eligibility or to avoid the medical assistance estate recovery prograamutted

only if the individual or individual’'s spouse demonstrdig$roviding convincing

evidence that the asset was transferred exclusively for some other panplobe

reason for the transfer did not include Medical Assistance eligibiligvordance

of medical assistance estate recovery.
10 Colo. Code Regs. § 256H):8.100.7.G.7.a (emphasis added) The court agrees with
Defendant: this language mirrors that of section 1396p(c)(2)(@)ere is no evidence to
suggest thathe TAWFC regulatiorviolates section 1396p()(C). Accordingly, the court
GRANTS Defendants’ Motion for Summary Judgment as to Claim V.
Il. Claim IV - Section 1396a(a)(13)

In addition to challenging Defendants’ regulations concerning an individuagibilgy
for Medicaid, Claim IV raises due pocess challenge to the procedures utilized by Defendants
whenimposing a transfer penalty éHaintiff's future receipt oMedicaid assistance. Specially,
Claim IV alleges that Defendants violated section 1396a(a)(3) that escalirstate Medicaid
programs to provide an opportunity for a fair hearing before the state agency iétioy agnies
an individual’s claim for assistance. 42 U.S.C. 8§ 1396a(a)(3). Claiasd¥rts that Defendants
violated Plaintiff’s rights to a fair hearirgy providing faulty notice of the reasons for the denial
and, somewhat relatedlythat Defendants’ regulations10 Colo. Code Regs. 88 2505
10:8.057.8.D and E, concerning the scope of the ALJ’s authority to entertain certaamgésl|
to the CDHCPF’s regulations, are unconstitutiorizg#38].

However, in moving for summary judgment, Plaintiff focuses solely on the atiaga

that Defendants violated her due process rights under the Fourteenth Amendmenmtiand se
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1396a(a)(3), wen tha Defendants provided Plaintiff a defective termination of benefits notice
and, despite finding this to be true, the ALJ considered the merits of Defertdamiéer without
fair congderation argument. [#65 at-4B4]. Accordingly, the court considetfse narrowissue
of whetherDefendants deprived Ms. Kadingo of her due process righsirposes of summary
judgment, andleclines taaddress any facial challenge to ttenstitutionalityof 10 Colo. Code
Regs. 88 250510:8.057.8.D, Egiven Plaintiff's failure to construct any argoents on the
subject™

Conversely, Defendants move for summary judgment because: (1) Plaintiftofails
allege that either Defendant violated her constitutional rights pursuant téfical golicy,
custom, or practice; and (2) notwithstanding the absence of a policy or custamtiffBlaiue
process rights were not violated as she had sufficient notice of the reason fomgnihesi
transfer penalty and a fair opportunity to contest that reaSee[#66 at 24-31]. Because the
court concludes that Defidants’ first argument warrants summary judgment in their favor as to

Claim 1V, it focuses on it®

15 Defendants’ Motion for Summary Judgment argues that Plaintiff's inabilithadienge the
constitutionality of CDHCPF's regulations at the ALJ hearidges not deprive her of due
process. See[#66 at 32 (citing 10 Colo. Code Regs. § 250%8.057.8.D and E)]. However,
Plaintiff offers no response to this argument.

16 Nonethelesshased on the record before the court, it does not appedbefatdantsiolated
Plaintiffs due process rights. The process owed to Plaintiff in a termmati benefits
proceeding is the opportunity to be heard, meaningetevestimely and adequate notice of
the reasons her benefits were terminated and an effectpatopity to defend herself.See
Goldberg v. Kelly 397 U.S. 254, 2668 (1970). Here, Plaintiff's counsel at the time, Mr.
Steinhoff, exchanged correspondences with Ms. Gardner, Trust OfficehdoCDHCPF,
wherein Ms. Gardner clarified the CDHCPF'ssfimn that a transfer without fair consideration
occurredsee[#66-5 at 2; #66-6 at 2; #6bat 3-4; #66-8 at 2]; he then responded to Defendants’
transfer without fair consideration arguments in Plaintiff's briefs filedteethe ALJsee[#66-2

at 1; #66-11]; andalso responded (and apparently urged the ALJ to consider) Defendants’
transfer without fair consideration arguments at two separate ALJ headiggpite theefective
notice, see[#66-10 at 23; #6611]. Moreover, Plaintiff failed to timely file exceptions to the
ALJ’s decision thereby waiving “the right to judicial review of the finalesrof such agency.”
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A. Policy or Custom

Plaintiff sues both Defendant Johnson, in her official capacity as director &CidS
and Defendant Birchn her official capacity akxecutive Director of th€DHCPFE In doing so,
Plaintiff is essentially suinglefferson County (a municipality) and the State of Colgrado
respectively SeeMocek v. City of Albuquerqu&l13 F.3d 912, 932 (10th Cir. 2015)Because
the real party in interest in an officiehpacity suit is the governmental éptand not the named
official, the entitys ‘policy or custom’ must have played a part in the violation of federal law.”
Hafer, 502 U.S. at 25 (internal quotations and citations omitted).

Jeffason County, as a municipalitgnd the State of Colorado, cannot be held liable
under a theory ofespondeat supengtheremustexist an official policy or custom that directly
causes the alleged injunseeKentucky vGraham,473 U.S. 159, 166 (198%holding in a case
against a state official in his official capacitihe entity’s ‘policy orcustom’ must have played a
partin the violation of federal laly; Bryson v. City of Oklahoma Cjt$27 F.3d 784, 788 (10th
Cir. 2010) Schneider v. @y of Grand Junction Police Dep’t717 F.3d 760, 770 (10th Cir. 2013)
(“To establish the causation element, the chgéldrpolicy or practice must lodosely related to
the violation of the plaintiff's federally protected right. . This requirement is satisfiatl the
plaintiff showsthat the municipality was thenoving force’ behind the injury allegedihternal
guotations and citations omitted))This is true whether a plaintiff seeks monetary retief
prospective relief such as an injunction or declarajodgment. Los Angeles Cty., Cal. v.

Humphries 562 U.S. 29, 31, 34, 3&/ (2010). Proof of a single incident of unconstitutional

Colo. Rev. Stat. § 241-105(c). Finally, Weaver v. Colorado Department of Social Services
791 P.2d 1230 (Colo. App. 1990) is distinguishable, because, unlike the defective notices in
Weaver Plaintiff ascertained the regulatory standards governing the terminatiom bémefits

and responded to those standard¥. Martinez 759 F. Supp. at 670 (“Since jurisdiction is
premised on a federal question, this court is not bound by the decisMaaier’).
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behavior is insufficient. SeeNielander v. Bd. of Cty. Comims of Cty. of Republic, Kan582
F.3d 1155, 1170 (10th Cir. 2009).

In her Response to Bendants’Motion for Summary Judgmerand at oral argument
Plaintiff concedegd“certainly this case presents an individual violation.” [#73 at 222B But
counsel for Plaintiff went on to argue that (1) there was an “endemic problemheiBtae of
Colorado in providing constitutionally adequate notiagdsdt 27:12-15], and that (2) sheeed
not allege the existence of an official governmental policy or custom toaimairér due process
claim because she was not seeking damagBese[#69 at 16—-19 #73 at27:1-§. Rather
Plaintiff argues that Defendants’ violation of the Colorado Court of AppealsWaseer v.
Colorado Department of Social Serviceg91 P.2d 1230 (Colo. App. 199Qjonstitutes a
violation of both state and federal lawd.[at 17]. The court respectfully disagrees.

Whether Plaintiff seeks retrospective monetary relief or prospectireé velder 81983,
she must adduce sufficient evidence at the summary judgment phase to estaltimrehatat
least a genuine issue afaterial factthat Defendant Johnson violated her constitutiahed
procesgights pursuant to a municipal policy or custo®eeLawrence v. Sch. Dist. No, 260
F. App’x 791, 794 (10th Cir. 2014)See also Reynolds v. GiuliadiQ6 F.3d 183, 191 (2Gir.
2007) (holding in a Medicaid casgw]e join several of our sister circuits in adopting the view
thatMonells bar onrespondeat superidrability under § 1983 applies regardle$dtwe category
of relief sought”). Ms. Kadingo simply has proffered no admissible evidenteléff@rson
County’s issuance of a defective notis@anything more than a singular incident.

Plaintiff contends that in other cases, courts have granted relief to plaintiffs iengjes!
to Medicaid procedures pursuant to 8 1983 without “widespread pattern, practice or custom.”

[#69 at 1819]. None of the cases cited by Plaintiff includes a holding that a plaintiff carepursu

32



a 8§ 1983 claim against a state official, in her official capacity, without identifyipglicy or
cugom, and the case law holds otherwisgeeGraham 473 U.S.at 166. Plaintiff further cites
no authority, and this court finds no justification to distinguish the State from zigality in a
case seeking injunctive relief rather than damages. Acmydithis court concludes that
Plaintiff must adduce sufficient evidence at this stage to create a gassire of material fact
that Defendant Birch violated her constitutional due process ngssiant to a state policy or
custom. Whether DefendantgiolatedWeaver’'sholding—that defective termination of benefits
notices sent to Mr. Weaver violatduls due process rightsat a maximum, provides only a
single incident of a constitutional violatiolnd despite her arguments that “there is an endemic
problem,” and her reference to “House Bill 171126, Medicaid Appeal Review,” [#73-20R8
the arguments oPlaintiff's counselregarding the State’sssueregarding Medicaid Appeal
Noticesis simply insufficient at this juncture. Accordingly, Plainsfitiueprocess clainagainst
Defendantsiecessarily fag, and Defendastareentitled to summary judgment their favor as
to Claim IV.

Therefore, the courtGRANTS Defendants’ Motion for Summary Judgment and
DENIES Plaintiff’'s Motion for Summary Judgmeas to Claim IV.

CONCLUSION
Based on the reasons stated hel@inS ORDERED that:
(2) Plaintiff's Motion for Summary Judgment [#65]ENIED ;

(2) Defendants’ Motion for Summary Judgment [#66RANTED;
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3) SummaryJudgment be entered in favor&fendantsand againsPlaintiff, and
that Plaintiff's remaining claimbe DISMISSED with prejudice;!’ and
(4) The Clerk of the CoufENTER Final Judgment accordingly, with each party

bearing its own costs and fe¥s.

DATED: August 14, 2017 BY THE COURT:

s/ Nina Y. Wang
Nina Y. Wang
United States Magistrate Judge

" In the FAC and again at oral argument, Plaintiff requested that this court reheanthtter
back to the Denver District Court where the action was originally filed. [#3D;a#73 at
36:15-37:3 However, Plaintiff brought all of her claims in this action pursuant to § 1983, and
at no point filed a motion to remand the case back to Denver District Court. The LossloRul
this District required Plaintiff to file a sepagatmotion to remand, if she sought that relief.
D.C.COLO.LCivR 7.1(d). In addition, because this court had original jurisdiction purtsu2dt
U.S.C. 8§ 1331 oveall of Plaintiff's claims, it properly adjudicated those claims on the merits,
and while a @btrict court has the discretion to remand any state causes of action implictited in
pleadings once all federal claims have been dismissed, no state law claims #xg matter.
See Dahn v. United Statel27 F.3d 1249, 1255 (10th Cir. 1997). Accordingly, any request for
remand by Plaintiff iDENIED.

18 While costs should generally “be allowed to the prevailing party,” Fed. R. Civ. P. 54¢tg1)
district courtmay in its discretion decline to award costs where a “valid reason” existefor
decision. See, e.g., In re Williams Securities Litigation-WCG SubctEsEs F.3d 1144, 1147
(10th Cir. 2009) (citations omittedBecause the questispresented in this matterereunique
and a matter of first impression, this court declines to award feed¢odaats. SeeCantrell v.

Int'l Bhd. of Elec. Workers, AFL-CIO, Local 2Q&B F.3d 456, 459 (10th Cir. 1995) (noting that
there is no abuse of discretion when the district court denies fees whesstles “are close and
difficult,” or where the prevaithg party is only partially successful).
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