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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 16cv-00011RBJ
CHILDREN’'S HOSPITAL COLORADQ
Plaintiff/Counterclaim Defendant
V.

DIGISONICS, INC,

Defendat'Counterclaim Plaintiff

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT

Digisonics, Inc. moves for summary judgment on Children’s Hospital Colorado’s
(“Children's Hospital”) claimsunder Section 24 of the Master Service and Support Agreement
(“MSA”) and on its counterclaims under Section 7 of the Statement of Work (“SOW”), ECF No.
55, while Children’s Hospital moves for summary judgment on Digisonics’ countesclaider
Section 13 of the MSA, ECF No. 51. The motions are denied.

BACKGROUND

On July 10, 2012 Children’s Hospitahd Digisonics entered intaneagreemenor
Digisonics to develop, licensmstall,and suppora customized cardiology picture archiving and
communication system (“the System”) for Children’s HospitaCF No. 1 at 110, 14; ECF No.

55 at 1. The System would provi@ildren’s Hospital’s physiciaran “anytime, anywhere”

platform forviewing, managing, and analyzipgtients’ medical diagnostic dateCF No. 58,
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8 2. In developinghe SystemDigisonicswas tostart witha preexistingsoftware package
called “DigiView” andto provide additional features requested by Children’s Hosgital. The
parties memorialized their agreementwo documentstheMSA and the SOW. The documents
reference each other and were designed to work tagedbe e.g., ECF No. 57 ab; ECF No.
58 at 6.

Shortly after executing the agreement, Children’s Hospital made its firdtnmesta
payment to Digisonics for $264,455.50, and Digisonics started working on the pie{@eiNo.
1 at 28; ECF No. 55 at 31; ECF No. 65 at 20. In late 2013 Digisonics requested the second
installment payment, but Children’s Hospitelievedpayment wasot yetdue. See ECF No.
53-4; ECF No. 55-21. In July 2014 Children’s Hospatf¢red topay half of the second
installment—$238,008—until Digisonics made wre progress. ECF No. 55 at 31, 36; ECF No.
65 at 20; ECF No. 68 at 5.

By the fall of 2014 Digisonicstill had not delivered th8ystemto Children’s Hospital.
See ECF No. 55 at 2ECFNo. 65 at 4. Children’s Hospithecameworriedthatthe System
would not bereadyin time to replace itagingsoftwarewithout a gap in supportSee ECF No.
64-1 at 163:10-25; ECF No. 64-4 at 132:17-23. Beginning in Novembe®ek6tdtives from
Children’s Hospital and Digisoni@xchange@ number oemails andnet several times to try to
resolve Children’s Hospital's concernSee, e.g., ECF Nos. 64-10, 644, 6413, 64-14, 64-15.

On December 2, 2014 Digisonics released and instBilgi¥iew verson 3.8.4.3 on
Children’s Hospitdbk workstation ECF No. 6410. In January 2015 Children’s Hospital
providedDigisonics a list of softwarssueghat it wantedcorrectedor its “go-live” version

ECF No. 55-4.



On June 24, 2015 DigisonidgliveredDigiView version 3.8.4.6 to Children’s Hospital.
ECF No. 55-14. However, Children’s Hospitalieved that this releaseas still defective, so
the next dayt sent Digisonics notice that it was terminatthg contract. ECF No. 55-19.

On January 5, 2016 Children’s Hospital filed this suit for breach of contract, breach of
implied duty of good faith and fair dealing, and unjust enrichment. ECF No. 1. Digisonics
responded with counterclaims for breach of contract, breach of implied duty of gioanii
fair dealing, unjust enrichment, promissory estoppel, and breach of confidewtalise. ECF
No. 9.

On December 26, 2016 Digisonics submitted two memoranda regarding wiretfiag
motions for summary judgment on tblaims or counterclaims woulsk appropriate. ECF Nos.
39, 40. Children’s Hospital took the position that the issues identified “cannot and should not be
resolved on summary judgment.” ECF No. 43 at 4; ECF No. 44 at 4.

On January 11, 2017 the Court invited the partiedilto d total of 25 pages of briefing
per sidejncluding all pages from the caption through the certificate of seiwoacerning the
interpretation of MSA Section 280W Sectior?,! andMSA Sectionl3, with this page
allowance “to be used g@su sedit.” ECF No. 45.This was anodesincreasdrom the Court’s
practice standards. My order must not have been as clear as | thought it wasy,Hoseenese
each side submitted its own motion for summary judgment on January 24, 2017—
notwithstanding Children’s Hospital's posititimatthe issueScannot and should not be resolved
on summary judgment”and the partieapparently interpreted the phrasddtal of 25 pages of

briefing” to mean “25 pagg®er motion and response.” Children’s Hospitasubmitted49 pages

! The Court’s order mistakenly referred to this provision as Sectionhiz dfiBA.
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across the two motions, including a 25-page response to Digisonics’ neeg®&CF Nos. 51,
65, 78,while Digisonics submitte®&0 pages, including a 23-page motia22-page response,
andamotion for leave to file even more pagdests reply,see ECF Nos. 55, 68, 75, 77.h&se
submissions would normally be struck fbeir excessive lengthepetitivenessandfailure to
stick to the issues identified the Court’s order, but instead tharrow contract interpretation
issues presentedll be resolved on theimeritsso that the trial need not be continued again.
STANDARD OF REVIEW

The Court may grant summary judgment if “there is no genuine dispute asratamal
fact and the movant is entitled to judgment as a matter of |&ed. R. Civ. P. 56(a)The
moving party has the burden to show that there is an absence of evidence to support the
nonmoving partys case.Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). The nonmoving
party must “designate specific facts showing that therggenaine issue for trial.1d. at 324. A
fact is material “if under the substantive law it is essential to the proper dispasitioe claim.”
Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998). material fact is genuine if
“the evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).he Court will examine the factual
record and make reasonable inferences in the light most favorable to the partggppos
summary judgmentConcrete Works of Colo., Inc. v. City & Cnty. of Denver, 36 F.3d 1513,
1517 (10th Cir. 1994).

ANALYSIS
The motions for summary judgment concthreequestions under different provisions of

the parties’ contract¢l) whether Children’s Hospital has waived any right of recovery by



failing to invoke the dispute resolution clause in MSA Section 24; (2) whether Chddren’
Hospitalhas accepted the Systamd given rise to final payment und&®W Section 7; and (3)
what lemaining paymenisf any, Digisonics may be able to recover under MSA Section 13.

The proper interpretation of these contracts is a question of law for the CeaidSAA
Cas. Ins. Co. v. Anglum, 119 P.3d 1058, 1059 (Colo. 2005). When interpretiognéract, the
primary goal is to determine and give effect to the intent of the paA@3$wo, Inc. v. City &
Cnty. of Denver, 9 P.3d 373, 376 (Colo. 2000The parties’ intent is to be ascertained primarily
from the language of the agreement itsédf. The Court gives words their plain and ordinary
meaning unless it is clear that the parties intended an alternative interpre@taoon v. Am.
Family Mut. Ins. Co., 788 P.2d 748, 750 (Colo. 1990rhe Court willaddress each of the three
disputed provisions in turn.

A. MSA Section 24.

Digisonicsargues that the undisputed evidence shows Children’s Hospital did not
perform its own contractual duties under MSA Section 24 and thus cannot maintain an action for
breach of contract. A prima facie case for breach of contract requires: “(1) stenegiof a
contract; (2) performance by the plaintiff or some justification for nonpeadoce; (3) failure to
perform the contract by the defendant; and (4)lteg damages to the plaintiff.W. Distrib.
Co. v. Diodosio, 841 P.2d 1053, 1058 (Colo. 1992itations omitted). The'‘performance
element in a breach of contract action meanlstantial’performance.”ld. “Substantial
performance occurs whemjthough the conditions of the contract have been deviated from in

trifling particulars not materily detracting from the benefit the other party would derive from a



literal performance, [the defendant] has received substantially the benefitduteg@nd is,
therefore, bound to pay.ld. (quotingNewcomb v. Schaeffler, 279 P.2d 409, 412 (Colo. 1955)).
Section 24 of the MSA is titletDispute Resolution and Terminatidnlt provides that
before a dissatisfied party may avalil itself of any legal or equitable resndxsides injunctive
relief), the provision’s “dispute resolution procedure shall be invoked.” ECF N&.Z%,But
Section 24 does not descrithes dispute resolution procedure with much specificity. It does not
say, for example, that a party must give any particular notice to invokealrgsatution.
Instead, it simply includes a table that “lists the levels of escalation, the dwatiama level,

and the associated parties at each levll.” Those escalatiolevels are listed as follows:

Escalation Calendar Days
Level Duration Vendor Title Customer Title
1 15 Director of Operations Manager, IS
2 15 CTO IS Executive
Final 15 COO ClO

If this dispute resolution process is unsuccessful, “then procedures as described in Section 7 of
the Statement(s) of Work .shall take effect.”ld.

Children’s Hospital characterizés series of interactions with Digisonibgtween
November 25, 2014 and June 17, 2@%Satisfyingthe requirements of Section 2BEirst,
Children’s Hospitatlaimsthat“Escalation Level 1’'beganin November 2014 wheits Project
Manager contacted Digisonics requagthat Children’s Hospital’'sMary Ann Leach(CTO) and
Adel Younoszai (Director of Cardiac Imaging) meet with Digisonitisgna McSherry (CEQ)
James Devlin (Presidengnd Susan Pugh (Project Manager) to discuss development delays.
ECF No. 65at 11(citing ECF No. 64-10). Next, Children’s Hospitdentifies meetings in

January 2015 as ‘4€alationLevel 2,”such as the January 13, 2015 meeting betwese same



representative@minus Dr. McSherry) and others to discuss plans for resolving “go-live” issues.
Id. (citing ECF No. 6443). Finally, Children’s Hospitaasserts that the “Final Escalation Level”
began on June 8, 2015 when itsjBctManager emailed all of these executives (including Dr.
McSherry)expressing Children’s Hospital's frustration that it still did nave a release date for
the System.ld. at 12 (citing ECF No. 64-18). On June 17, 2015 Ms. Leach, Dr. Younoszai, Dr.
McSherry, and Mr. Devlin had a phone call about Children’s Halspimmediate need for “go

live ready” software.ld. at 12-13 (citing ECF No. 64-19).

Digisonicsuses these facts painta different picture.lt points out that none of the
emails cited mention “dispute resolution” or “Section 24,” but Children’s Hospitaéssiyr
used this language wherpgaor dispute arose in December 2013. ECF No. 77 at 3. It also
emphasizes that the parties agreed to “involve executives of both teams in stanelamhont
and delivery” by November of 2014, so it understdwgecommunicationgassimply routine
“iterative development.”ld.

Viewed in either lighthowever, no reasonable juror cotddke this evidence to meémat
Children’s Hospitafailed to substantially perforits contractuaduties. Children’s Hospital
expressed its concerns to Digisonics’ relédetisionmakers seven months before it decided to
terminate the contraetsnearly five times as long of a dispute resolution period as Section 24
anticipated. Theseomplaints went straight to the topDigisonics’ hierarchy, involving senior
leadership from the gejo in an effort to resolve Children’s Hospital's issues expeditiously.
Although Children’s Hospitahpparentlydid notinform Digisonics that this attemptetispute
resolution was “Dispute Resolution,” Digisonics identifies nothing in th&raots requiring

formal notice. And what difference would it have made if, for example, ChildHospital had



clarified that when it told Digisonics’ CEO and President the developmentsde&g “very
concerning and [a] real step back . . . from whesevere a year ago,” ECF No.-88, it was
expressing its frustration under Section 24guedispute resolution process? Digisonics
maintains that it performed adequately under the contracts, not that ChildrepiaHos
sandbagged by keeping its compta to itself,obstructingDigisonics’ ability to correct defects,
and then filing this lawsuitUnder these circumstances, there can be no doulatthadst the
MSA hasbeen“deviaed from in trifling particulars” and th&igisonics ‘has received
substantially the benefit [igxpected.”Newcomb, 279 P.2cat412.

B. SOW Section 7.

Next, Digisonics argues thats entitled to final payment becaude System was
deemed “Accepted” by Children’s Hospitaider SOW Section 7Section 7 iditled “Error
Correction and Rejection Remedy,” and it states:

Digisonics shall provide ChildrengHospital] with a correction for all material
software errors in a timely manner after the conclusion of the Test Period.
Children’s[Hospital] shall haveten (10) business days to test any error correction
(the “Correction Test Period”)The System shall be deemed “Accepted” upon the
conclusion of the Correction Test Period, unless Childrfspital] notifies
Digisonics, within five (5) business days after the conclusion of the Correction
Test Period, that there any [sic] uncorrected Acceptance Erhorghe unlikely
event that Digisonics fails to provide an Acceptance Error correctiomutually
agreed upon work around in a timely manner or thereaase uncorrected
Acceptance Errors upon the conclusion of the Correction Test Period, Children’s
[Hospital] shall have the right to request and receive an expedited software release
from Digisonics. The software release shall be implemented within 30nbasi
days from Digisonicgsic] receipt of documentation spediig the remaining
Acceptance Errorssamutually agreed upon by both parties.

ECF No. 58, 8§ 7.
This provision, like many others in the MSA and SOW, is rife with typos and undefined

terms. See, e.g., MSA, ECF No. 5724 (“If the dispute has not been resolved . . . then procedures
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as described in Section 7 of the Statement(s) of Work describing Error CorrediB®ej@ction
Remedy (Section 7 of the Statement(s) of Wei&] shall take effect). There is no explanation
of what the “Test Period” is, when it “concludes,” what counts as “error caméets opposed
to “iterative developmentdnd so on. Section 7isteractiors with MSA Sections 5 and 2te
similarly obscure to me. But thidully Digisonics’ motion can be resolved without divining
what the parties intended with thisrbiage.

Digisonics argument proceeds in several steps. Firgpitends thats delivery of the
System on June 24, 2015 triggered SectiorfGtsrectionTest Period” anthus Children’s
Hospital's duty to report “any uncorrected Acceptance Errors.” ECF No. 55 at@ Si
Children’s Hospital sent notice of termination the next day, Digis@sssrtghat Children’s
Hospital failed to report any Acceptance Errors in time, so the Systemui@saticallydeemed
“Accepted.” Digisonicghendeclareghatthe System’s acceptance un@&W Section 7
entitles itto Final Paymenuinder MSA Section 13Seeid. at 10. However his last point is
demonstrably false, bringing down Digisonics’ entire argument.

Under MSA Section 13, final payment is due “upon the date that the System is accepted
according to the terms set forth under Final Systems Acceptance.” ECF No. 5713. “Final
System Acceptance” occuafter First Productive Use amadter the parties satisthe Final
System Acceptance Criteria specified in SOW Sectiold68 5. Digisonics tries to get around
Section 13'sclear language bsisquoting the provision, apparently in the hopes of misleading
the Court into believing that Section fers to “Accegdiancd” in SOW Section 7 rather than
“Final System Acceptance” in MSA Section See, e.g., ECF No. 55 at 2{*For the reasons

stated abo#, theCHCO Release was deemed ‘acceptedier Section 7 of the SOW. Pursuant



to Section 13(a)(iii), final panent is due upon the date thidte [CHCO Release] is accepted.’
Despite the contractual language, CHCO failed to make the final paymentsorigi. . . .”
(citation omitted). But SOW Section ¢amot bypass MSA Section@ndindependently trigger
Children’s Hospital’s duty tonakefinal payment.(More on that below.\Whatever “Accepted”
means, it does not meaactepted according to the terms set forth ukRteal System
Acceptance.”

C. MSA Section 13.

SeparatelyChildren’s Hospital moves for summary judgment on Digisonics’
counterclaim for damages under Section 13 of the MSA. This is puzzling becausenGhildre
Hospital previously represented to the Court that this issue “requires considefahultiple
guestions mixing law and disputed fact that cannot be resolved on summary jutigateft
No. 43 at 3. After reading the parties’ briefs, | confess thagishappear to me now as they
appear to have appeared to Children’s Hospital back in January.

Section 13, “Payment Terms,” outlinggee sequential payments to Digisonics:

The total purchase price for the System as set forth in the Digisoni&ystem

Quotation . . . shall be payable and due no later than 45 days from invoice

issuance as follows:

i. First payment of twentjive percent (25%) due upon placement of the
order via an official Children’fHospital] issued purchase order.

ii. Second pyment of fortyfive percent (45%) is due upon the date the
System is Available for first use.

iii. Final payment of thirty percent (30%) is due upon the date that the
System is accepted according to the terms set forth under Final Systems
Acceptance above
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ECF No. 57, 8 13(a). Digisonics has already received the first payment and halsetond
payment, so it seeks the remainder of the second payment and the final payment.

At the outset, Children’s Hospital argues “[i]t is undisputed thaPtrées intended
sections (i(ii) of Section 13(a)] to operate as a series of conditions” and that they amended
Section 13(a)(ii) with four new conditions. ECF No. 51 at 7-8. Digisonics countetbdkat
did not agree to amend Section 13(a)(ii) andiny case, that satisfied all of these conditions,
or at least it would have if Children’s Hospital had cooperated in good faith. ECF NalBS8 at
16, 19-20. Buthe Court mustdetermine th@arties’ intent for Section 18) and its alleged
amendmenfrom the language of these instruments, not fronp#rges’ shifting litigation
positions. See Ad Two, Inc., 9 P.3dat 376.

Contract terms can ofterbe interpreted as either condit®oprecedent gsromises to
perform. Main Elec., Ltd. v. Printz Servs. Corp., 980 P.2d 522, 526 (Colo. 1999). However, “a
condition precedent in a contract is not favored and will not be given effect untbdsdssbed by
clear and unequivocal languagdd. Indeed, the Courtill interpret a clause as a promise
rather than a condition unless the language of the contract explicitly reardaerwisg 1d.

For example, a provision instructing that a duty is to be performed “when” an evargwitic
usuallybe interpreted to medhat performance is due “at such time'tlas event would
ordinarily occur (a promise) rather than “onlyif’occurs (a condition)See Restatement
(Second) of Contracts 8§ 227 cmt. b (1981IJhi$ rule of contract interpretation expresses the
recognized policy of avoiding the harsh results of forfeiture against a plaotyas no control

over the occurrence of the conditibriMain Elec., Ltd., 980 P.2cht526.
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In this case the payment schedule served as Children’s Hospital’'s promiseato pay
certain intervals, not conditions preeed to Digisonics’ entitlement to paymer8ection 13(a)’s
opening words frame the schedule as a timelin€holdren’s Hospital to make paymemggher
than a list of conditions precederee ECF No. 57, § 13(a) The total purchase price for the
Sysem . . . shall be payable and due no later than 45 days from invoice issuance as follows . . .
). The first clause ties payment to an event that was entwtiin Children’s Hospital’s
control. Seeid. 8 13(a)(i) (“First payment . [is] due upormplacement of the order via an official
Children’s [Hospital] issued purchase order Similarly, the second clause—both as it appears
in the MSA and as it was purportedly amendes-well as the third clause give Children’s
Hospital significant discretionver whether the payment-triggering events oc8ection
13(a)(ii) referencesthe date the System is Available for first tisehich takes placavhen,
among other things, Digisonics has fulfilled all of Children’s Hospital’ ufeatequestsSee
ECFNo. 57, 8 6; ECF No. 58, § 4. The alleged amendment introduces four new criteria, such as
Children’s Hospital's “use ahe DigiView software to review seventy consecutive cases”
without its reportingeritical issues, crashes, additional defectsECFNo. 51 at 8 (citing ECF
No. 68-5). And Section 13(a)(iii) pledges final payment when Children’s Hospoabtscthe
Systemunder “a mutually acceptable plan for system accepfarige ECF No. 57, 8 5; ECF
No. 58, § 6.

SinceSection 13(agloesnot expicitly mandate thaits payment events be treated as
conditions precedent, and Digisonics could not control whether these events lyltovetered,
the events are not conditions precedent to payment. Consequently, if Digiasposvented

thesepayment events from taking placéhen Children’s Hospital's remedytise recoveryf
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damages, not outright forfeituog Digisonics’ claims See Charlesllfeld Co. v. Taylor, 397
P.2d 748, 750 (Colo. 1964The exact amount of damage$courseis a question of fact for
the jury.

Children’s Hospital need not worry about Digisonics awsevering for services it did
not provide. See ECF No. 51 at 10-12f Digisonicssucceeds on its breach of contract claim
then it is entitlednly to the benefit of its bargairbee Gen. Ins. Co. of Am. v. City of Colorado
Sorings, 638 P.2d 752, 759 (Colo. 1981§5¢nerally, the measure of damages for a breach of
contract is the loss in value to the injured party of the other pggfformance caused hy
failure or deficiency, plus any other incidental or consequential losscchygbe breach, less
any cost or other loss that the injured party has avoided by not having to perforngigoniis
could thus recoveait mostthe net profits it would havearned by performing the services in
guestion—its expected revenue minagstsavoided by not having to perform Heeservices-
and any incidental or consequential losses.

ORDER

For the foregoing reasons, Plaintiff's Motion for Summary Judgment [ECF Non81] a
Defendant’s Motion for Summary Judgment [ECF No.&®] DENIED.

DATED this27th day of June, 2017.

BY THE COURT:

2 Children’s Hospital may wish to brush up on its “basic, black lettet pegmiple[s].” ECF No. 78 at 7.
It is simply not true that “a party seeking to enforce a contract must deatertsiat it has fulfilledl! of

its obligations under the contrdctid. (emphasis addedgiting W. Distrib. Co., 841 P.2d at 1058)As
stated in the vergase Children’s Hospital cites, a party seeking to recover for breach of conisict m
demonstrate onl{substantidl performanceaunder the contract. Children’s bjuital thus makes no sense
when it claims “Digisonics must prove that it fulfilled each of the senditigations in the System
Quotation before it can recover damages for [Children’s Hospital'sféeib pay for those services.”
ECF No. 51 at 12Hopefully Digisonics’ ability to recover is now clear.
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R. Brooke Jackson
United States District Judge



