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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-00141-WJM-MEH
JONATHAN N. ESTES,
Petitioner,
V.
T. G. WERLICH,
M. D. CARVAJAL,
RICK RAEMISCH, and
CYNTHIA COFFMAN,

Respondents.

ORDER AND RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Michael E. Hegarty, United States M agistrate Judge.
Before the Court is an Application for Writ Babeas Corpus Pursuant to 28 U.S.C. § 2254

[filed February 8, 2016; ECF No] 8nd Petitioner's Request for &Argument and for the Court

to Appoint Counsel_[filed December 30, 2016; ECF Nd. Metitioner alleges he is entitled to

relief, because his trial counsel was ineffective urteickland v. Washingtom66 U.S. 668

(1984). On March 31, 2016, Respondents filedAaswer to Petitioner's Application. After
Petitioner filed his Reply, the Honorable WilliamMartinez referred the case to this Court for
issuance of a report and recommeruta ECF No. 55. The Court finds that oral argument or an
evidentiary hearing will not assist it in the adjudication of the Application and, thus, Petitioner’s
request for oral argument will be denied. cBese the Court holds that some of Petitioner’s
unexhausted claims are not clearly barred by a Colorado procedural rule, the Court recommends

denying Petitioner’s Application for failure to exhaust state remedies, and staying the case until
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Petitioner has asserted his claims in state court.

BACKGROUND

In 2006, a jury in the Denver District Cowanvicted Petitioner of attempted first degree
murder and attempted robbery. Am. Appl. YWrit of Habeas Corpus 1-2, ECF No. 9. After
Petitioner’s direct appeals concluded on May 2010, Petitioner filed a timely application for
collateral review in state court under Colo.@&im. P. 35(c). Public Documents 288-95. The
district court appointed counsel for Petitionenoramended the application and alleged ineffective
assistance of trial counsel based on counsel’s failure to introduce relevant evidence, conflict of
interest, and failure to raise the marital priviledg. at 309—-20.

After the district court held an evidentiahgaring, but while the application was still
pending, Petitioner filed a letter and supplementhich requested a supplemental evidentiary
hearing on additional claims for ineffective assistance of trial couhdeht 373-91. Petitioner
claimed he was entitled to a rehearing, becawgsgedstconviction counsel was ineffective for failing
to raise his newly-asserted claimsid. Additionally, Petitioner's postconviction counsel

acknowledged to the district court that she pradideffective assistance by missing a critical piece

!Be advised that all parties shall have fourteen (14) days after service hereof to serve and
file any written objections in order to obtain oesideration by the District Judge to whom this
case is assigned. Fed. R. Civ. P. 72. The pdirtg objections must specifically identify those
findings or recommendations to which the objections are being made. The District Court need
not consider frivolous, conclusive or general objections. A party’s failure to file such written
objections to proposed findings and recommendations contained in this report may bar the party
from a_denovodetermination by the District Judge of the proposed findings and
recommendationsUnited States v. Radda#7 U.S. 667, 676-83 (1980); 28 U.S.C. §
636(b)(1). Additionally, the failure to file written objections to the proposed findings and
recommendations within fourteen (14) days after being served with a copy may bar the
aggrieved party from appealing the factual and legal findings of the Magistrate Judge that are
accepted or adopted by the District Coubuffield v. Jacksarb45 F.3d 1234, 1237 (10th Cir.
2008) (quotingMoore v. United State950 F.2d 656, 659 (10th Cir. 1991)).
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of evidence, which would have led her to pursue different claims. Public Documents 438-39.

On April 28, 2012, the district court deni&gktitioner's Rule 35(c) application and his
request for a rehearing without analyzing the merits of Petitioner’s ineffective-assistance-of-
postconviction-counsel claim. ECF No. 20-P8plic Documents 455-61. The Colorado Court of
Appeals affirmed the district court’s decisimmJune 19, 2014. ECF No. 20-10. The court held that
the district court did not err veim it denied Petitioner’s request for a rehearing, because Petitioner’s
request raised ineffective-asaiste-of-postconviction-counsel isspakich can be determined only
after the conclusion of initial postconviction relief proceedindsat 9. Because the Court had not
decided Petitioner’s postconviction appeal, Petitioner’s claim was not yet pitdper.

After the Colorado Supreme Court denied certiorari, Petitioner filed the present Application
on February 8, 2016. Am. Appl. for Writ of Habeas Corpus, ECF No. 9. Petitioner’s Application
asserts five claims for ineffective assistanctiaf counsel: (1) failure to interview or call critical
witnesses at trial, (2) failure to effectively cross examine witnesses’ testimony and correct false
testimony, (3) failure to object to prejudicial and inadmissible evidence or request a limited-purpose
jury instruction, (4) failve to object when the prosecution did not present a witness it said would
testify, and (5) pretrial counseksnflict of interest stemmingdm the public defenders’ concurrent
representation of an alternative suspédt.at 12—17.

Respondents filed an Answer to Petition@&gplication on March 31, 2016. Answer to Am.
Appl. for Writ of Habeas Corpus, ECF No. ARespondents assert that although Petitioner has not
exhausted his present claims for ineffective amscst of trial counsel, the claims are procedurally
barred by two provisions of Colorado law: Coldo& three-year statute of limitations on felony

postconviction collateral attacks and Colorado@hisition on claims that a petitioner could have



presented in an earlier motioid. at 8-9. According to Responis, because Petitioner cannot
establish cause and actual prejudice for the procedural default, the Court should deny his
Application. Id. at 13-55.

Petitioner filed a Reply in Support of higpplication on June 20, 2016. Reply, ECF No. 49.
Petitioner acknowledges that his claims are procdigatefaulted, but argues that he can establish
cause and prejudicéd. Petitioner claims the actual innocence exception entitles him to review on
the merits, because witnesses have submitted affidavits to the court attesting to his inidcence.
at 1-2. Additionally, Petitioner asserts he can establish causeMadarez v. Ryan132 S. Ct.
1309 (2012), becauseshneffective-assistance claims anestantial and his postconviction counsel
was ineffective. Reply 2-14.

After an initial review ofthe issues in Petitioner's Application, the Court requested
supplemental briefing on whether Colorado law wiquiocedurally bar Petitioner from asserting
his claims in a subsequent postconviction patitiOrder Requestingupl. Briefing, ECF No. 68.
The Court acknowledged that the pedural rules Respondents asseajguly to Petitioner’s claims.

Id. at 4. However, the Court noted that both pdural bars contain exceptions, which the parties
did not discuss in their briefdd. at 3-5. The Court requested briefing on whether ineffective
assistance of postconviction counsel satisfies any of these exceptions.

On December 27, 2016, Petitioner filed his suppldaddmief. Pet'r's Suppl. Br., ECF No.

69. Petitioner argues the Court should not require him to return to state court, béadursez
does not require exhaustiongaistconviction-counsel claiméd. at 2—-3. Additionally, Petitioner
asserts Colorado courts would not excuse his fabur@se the present ineffective-assistance claims

in a successive postconviction petition thatileslfoefore he appealed his initial petitidd. at 5.



Respondents filed their supplemental briedanuary 3, 2017. Resp’ts’ Suppl. Br., ECF No.
72. Respondents assert the Court should first analyze whether Petitioner has stated a successful
Martinezclaim? because Colorado courts will not find justifiable excuse for failure to assert his
ineffective-assistance-of-trial-counsel claimsagsl his postconviction counsel was ineffectlde.
at 4. However, Respondents acknowledge that if Petitioner has asserted a mehtarimes
claim, “his underlying trial-counsel claims aretridearly’ procedurally barred in state court,
because there is some arguable merit to the ntitadrhe is entitled to a reinstated postconviction
hearing.” Id.

Therefore, after full briefing of Petitioner’spflication, the issues pending before the Court
are whether Colorado procedural law would prevent Petitioner from raising his unexhausted
ineffective-assistance claims in state court, and if so, whether Petitioner has established cause and
prejudice for his procedural defaulider the actual innocence exceptiodartinez The Court
may address the merits of Petitioner’s claims only if they are procedurally barred from state-court
review and Petitioner has established cause and prejudice for the procedural default.

LEGAL STANDARDS

Exhaustion of available and adequate state cenmedies is a prerequisite to habeas corpus
applications in federal court. 28 U.S.C. § 2254Rmse v. Lundy55 U.S. 509 (1982). Generally,

state remedies are not exhausted until the highest state appellate court has had an opportunity to

2 As discussed in more detail below, a succedgautinezclaim requires a petitioner to
show that his postconviction counsel was ineffective and that “the underlying ineffective-
assistance-of-trial-counsel claim is a substantial one . Martinez v. Ryan132 S. Ct. 1309,
1318 (2012).



consider the merits of the clainkee Pitchess v. Dayi¥21 U.S. 482 (1975 ureshi v. Diesslin
654 F. Supp. 555 (D. Colo. 1987). However, a Calorstatute states that federal courts may
consider a claim exhausted if it has been faarBsented to the Colora@murt of Appeals; it need
not be raised to the Colorada@eme Court. Colo. App. R. 51Garrett v. WerholtzNo. 13-cv-
001379-MSK, 2013 WL 5289570 (D. Colo. Sept. 18, 20B)cause of the “'strong presumption’
in favor of requiring exhaustion sfate remedies,” federal habeas courts should require exhaustion
if available state remedies might exiSiee Anderson v. Sirmo6 F.3d 1131, 1137 (10th Cir.
2007).

However, where requiring a petitioner to exhduis state remedies would be futile because
it is clear that an independent and adequate ptatedural rule would bar the petitioner’s claims,
federal habeas courts should not require the petitioner to return to stateSmmuitlat 1137-38;
Castille v. PeoplesA89 U.S. 346, 351 (1989) (stating that anticipatory procedural default applies
only “if it is clear that [the] claims are nowqmedurally barred under [state] law”). A state
procedural rule “is independent if it is separate and distinct from federal M&e$ v. Thomagl6
F.3d 979, 985 (10th Cir. 1995). A rule is adequfatéhas been applied evenhandedly “in the vast
majority of cases.’ld. If the rule is adequate and independent, federal courts must treat the claim
as procedurally defaultedd. If a claim is procedurally defaulted, courts cannot review the merits
of the claim unless the petitioner shows “causepaapidice” for failing to raise the claim in state
court. See, e.gFrancisv. Henderson425 U.S. 536, 543 (1976).

ANALYSIS
It is undisputed that Petitioner has not exhausted his claims, because he has not presented

the Colorado Court of Appeals withe ineffective-assistance-of-trial-counsel claims he asserts in



the present Application. Am. Ap@.(“All claims were not presented to the states highest court due

to errors caused by initial-collateral-review couri$eRAnswer 12 (“A review of the ineffective-
assistance claims [Petitioner] presented on postcioiappeal confirms that he did not present

the state’s appellate courts with the arguments he raises in the instant application.”). Therefore,
Petitioner must return to state court unless a procedural rule would prevent him from doing so.
Anderson v. Sirmong76 F.3d 1131, 1137 (10th Cir. 2007).

Having considered the arguments presenteddparties in their original and supplemental
briefs, the Court recommends finding that Gallo law would not cledr bar Petitioner from
returning to state court to present his first fiogffective-assistance claims. Petitioner’s last claim,
which alleges conflict of interest, is likely procedurally barred, and thus, technically exhausted.
However, because Petitioner’s conflict-of-inteaim is part of a mixed petition, the Court cannot
consider the merits of the clairBee Snyder v. Orti288 F. App’x 505, 509 (10th Cir. 2008&)pse
v. Lundy 455 U.S. 509, 522 (1982). The Court mayegittismiss the claim without prejudice or
stay the case tihPetitioner &hausts his first four claimsRhines v. Webeb44 U.S. 269, 279
(2005). The Court will first address whether Petitionfrss four ineffective-assistance claims are
procedurally defaulted. The Court will then arzad whether Petitioner’s conflict-of-interest claim
is procedurally barred, and if so, whether it vebloé proper to dismiss it without prejudice or stay
the case pending exhaustion of Petitioner’s first four claims.

l. First Four Ineffective-Assistance-of-Trial-Counsel Claims
It is undisputed that Petitioner did not raise fist four unexhausted claims in his initial

postconviction proceeding. €hefore, Colo. R. Crim. P. 35(c)(3)(VI), which prohibits claims raised



and resolved in a prior petition, does bat Petitioner’s first four claims However, Respondents
assert that two other procedural rules potentiattit Petitioner from asserting his claims in state
court: a three-year statute of limitationspostconviction petitions and a prohibition on petitions
asserting claims that could have been broughpmoaapplication. Answe®. The Court finds that
neither of these procedural rules would clearkyRetitioner from asserting his first four claims in
a successive state petition. After addressing iialiargument Petitioner asserts, the Court will
analyze the application of these procedural rules in turn.

In Petitioner’s Supplemental Brief, Petitionastiargues that the Court should not require
him to exhaust state remedies, becauseviiginez exception does not require exhaustion of
ineffective-assistance-of-postconviction-counséims. Pet'r's Suppl. Br. 1-2. Petitioner
apparently believes that by requiring him to retioratate court, this Court would be asking him to
exhaust his postconviction-counsel claims. Howeadinding that Petitioner must return to state
court would be based on his failure to exhausttrial-counsel claims, not his postconviction-

counsel claims. As explained in more detalble Petitioner’s postconviction-counsel claims are

3 Petitioner's Request for Rehearing lists a number of issues postconviction counsel
would have presented to the state district court had it not missed a critical piece of evidence,
some of which are the same or similar to those raised in Petitioner's Application. Public
Documents 440-41. Additionally, Petitioner filed pro se motions during the pendency of his
Rule 35(c) application alleging similar issues to those before this C8eeRublic Documents
237-53, 381-91. However, the Court does not believe the issues in these filings were “raised and
resolved,” as that term is used in Rule 35(c)(3)(VIl). The Request for Rehearing does not discuss
the reasons why the stated errors constitute ineffective assistance of counsel. Moreover, the
district court and court of appeals did not rofethe merits of the claims in the Request for
Rehearing or Petitioner’s pro se motior&ee generally Castille v. Peopld89 U.S. 346, 351
(1989) (stating that presenting a claim in a “procedural context in which its merits will not be
considered . . . does not, for the relevant purpose, constitute ‘fair presentatidrétefore,
unlike Petitioner’s conflict-of-interest claim, Petitioner’s other ineffective-assistance claims have
not been raised and resolved in a previous postconviction proceeding.
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only a mechanism to avoid Colorado’s procedural bars and assert his unexhausted trial-counsel
claims in state court. Therefore, the Calaes not recommend holding that Petitioner must exhaust

his postconviction-counsel claims, but only that these claims may allow Petitioner to establish an
exception to Colorado procedural rules and aséerinderlying trial-counsel claims in state court.

A. Three-Year Statute of Limitations

Colo. Rev. Stat. § 16-5-402 provides that a de#at who has been convicted of a felony
(other than a class 1 felony) may collaterally attaekvalidity of that onviction only within three
years of the defendant’s final direct appe8ke People v. Hamptosir6 P.2d 1236, 1239 (Colo.
1993) (holding that the statute of limitations doesrnatwhile direct appeals are pending). In the
present case, Petitioner’s direct appeals lcoled on May 17, 2010, when the Colorado Supreme
Court denied his Petition for Writ of Certiorathm. Appl. 3; ECF No. 20-6. Therefore, Section
16-5-402 would procedurally bar a successive petition in Colorado state court unless Petitioner
could establish an exception to the statute of limitations.

Section 16-5-402(2)(d) contains an exception for cases where the petitioner can show
“justifiable excuse or excusable neglect” foilife to seek relief within three years. 8ilva v.
People the Colorado Supreme Court discussedgkegption in the present context. 156 P.3d 1164
(Colo. 2007). The Colorado Court éippeals had affirmed the district court’'s denial of the
petitioner’s initial Rule 35(c) application two wese#fter the statute of limitations had expirédi.
at 1166. The petitioner then filed a second Rule 35(c) application, which alleged ineffective
assistance of postconviction counsdt. at 1167. The district court denied the petitioner’s
application pursuant to the three-year statute of limitatimhsThe Colorado Court of Appeals and

Supreme Court both held that the district cetaduld have analyzed whether the defendant could



establish justifiable excuse for filing the application ldtk.at 1167. According to the Supreme
Court, because the defendant could not aksemeffective-assistance-of-postconviction-counsel
claims until his postconviction proceedings concluded, the defendant may have been able to
establish justifiable excuse for his late petitidd. at 1170. Sinc&ilva the Colorado Court of
Appeals has specifically held that “ineffectissestance of [postconviction] counsel can constitute
justifiable excuse or excusable neglect” for te [Rule 35(c) application, because allegations of
ineffective assistance of postconviction counsehat@roper until after theonclusion of the initial
postconviction proceedings, which frequently take longer than the three-year statutory period.
People v. Valded78 P.3d 1269, 1278 (Colo. App. 20056¢ also People v. Chargr9 P.3d 240,
244 (Colo. App. 2007) (“[A] finding of ineffectivesaistance would satisfy defendant’s obligation
to establish justifiable excuse or excusable@stdb avoid the time bar contained in § 16-5-402.").
Additionally, inEspinoza v. Estegthe Tenth Circuit recognized that un8éva, an applicant “could
establish ‘justifiable excuse or excusable negfectraising the issue after the statutory time period,
as the issue of postconviction iretfive assistance of counsel could not have been raised before the
court’s order in [the applicant’s] first pig®nviction motion.” 276 FApp’x 781, 784—85 (10th Cir.
2008).

Based on this precedent, the Court recomme&ndsg that the statute of limitations would
not clearly bar a successive petition, because Petittonka establish justifiable excuse for his late
petition. The Colorado Court éfppeals issued its decision on Petitioner’s postconviction appeal
on June 19, 2014—over a year after the threetymarperiod lapsed. ECF No. 20-10, at 9. The
court specifically declined to analyze Petitioner’'s arguments for rehearing, because they raised

issues of ineffective assistance of postcaimiccounsel, which should not be decided uratitér
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the conclusion of postconviction relief appealECF No. 20-10, at @quotingPeople v. Clouse

74 P.3d 336, 341 (Colo. App. 2002)). Therefore, @ourt of Appeals interpreted Petitioner’s
request for a rehearing as alleging ineffective assistance of postconviction counsel. Because
ineffective-assistance-of-postconviction-counsaiok cannot be decided until after postconviction
proceedings conclude, Petitioner’s request for a relgearas not ripe until at least a year after the
statute of limitations expired. In accordance wtitva this is likely sufficient to establish
justifiable excuse for a late petition requesting a rehearing to determine Petitioner’s unexhausted
ineffective-assistance-of-trial-counsel claims.

Respondents argue in their Supplemental Bragftthis Court should still determine whether
Petitioner can satisfy th®lartinez exception, because Petitioner will be able to demonstrate
justifiable excuse for filing a late petition only if Petitioner can establish that his postconviction
counsel was ineffective. Resp’ts’ Suppl. 8r.If the Court finds that Petitioner satisfidartinez
Respondents agree that Petitioner’s claims are not clearly procedurally barred by the statute of
limitations. Id.

First, by asking this Court determine whether Petitioner can satisfy the atit@ez
exception, Respondents’ request is overbroad.esfablish cause for procedural default under
Martinez a petitioner must show not only that hisfgoaviction counsel was ineffective, but also
that “the underlying ineffective-assistance-of-trial-counsel claim is a substantial one . . . .V
Martinez 132 S. Ct. at 1318. To establish justifiable excuse {8itley the most a petitioner would
have to show is that his initial postconvictiongedings ended after the three-year period, and that
his postconviction counsel was ineffecti&lva 156 P.3d at 1168—70. Therefore, ineffectiveness

of postconviction counsel is the only portion of tartinezexception a Colorado court would
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possibly consider in analyzing justifiable excuse for a late petition.

Even assuming the state court would consider postconviction counsel’s ineffectiveness as
part of its procedural “justifiable excuse” aysik, Petitioner can likely establish this. Indeed,
postconviction counsel admitted to the district court that she was ineffective:

Undersigned counsel missed a critical piece of evidence, namely that the actual

forensic evaluation of the gun seized from alternate suspect Derrick Moore,

eliminated that gun as being the gun usezhtwot the victim in this matter. Because

counsel believed that the gun seized fidm Moore was the gun used to shoot the

victim, counsel made certain strategic desiin pursuing Mr. Estes’ Crim. P. 35(c)

motion. As a result, counsel provided irfive assistance and moves to withdraw.

Public Documents 438. Counsel then went on to explain the issues she would have raised if she had
not missed this evidencéd. at 440-42. In light of counsel's admission, it would be difficult for

the state court to find that cowhprovided effective assistand®@ecause Petitioner could not assert

this argument until after the three-year statute of limitations expired, Section 16-5-402 does not
clearly bar Petitioner from raising his unexhaustedfective-assistance-of-trial-counsel claims in

a successive Rule 35(c) petitioBee, e.g.Castille v. PeopleA89 U.S. 346, 351 (1989) (stating

that a claim is procedurally deféed only “if it is clear that [thedlaims are now procedurally barred

under [state] law”).

B. Rule Against Successive Petitions

Respondents next assert that Rule 35's pitadm of successive petitions asserting claims

that a petitioner could have previously broughtsifetitioner’s remaining claim in state cdurt.

* Just as with Respondents’ argument on the statute of limitations, Respondents agree that
Colo R. Crim. P. 35(c)(3)(VIl) does not bar the present claims if PetitioNrgsnezargument
is meritorious. Resp’ts’ Suppl. Br. 4 (“if — and only if — this Court finds Applicaviestinez
argument meritorious, it should also conclude that, for the same reason, his underlying trial-
counsel claims are not ‘clearly’ procedurally barred in state court, because there is some
arguable merit to the notion that he is entitled to a reinstated postconviction hearing.”).
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Answer 9. Colo. R. Crim. P. 35(c)(3)(VIl) provides:

The Court shall deny any claim that could have been presented in an appeal

previously brought or postconviction proceeding previously brought except the

following: (a) Any claim based on events that occurred after initiation of the
defendant's prior appeal or postconviction proceeding; (b) Any claim based on
evidence that could not have been discegigreviously through the exercise of due

diligence; (c) Any claim based on a new rule of constitutional law that was

previously unavailable, if that rule should be applied retroactively to cases on

collateral review; (d) Any claim that the sentencing court lacked subject matter
jurisdiction; (e) Any claim where an objeatifactor, external to the defense and not
attributable to the defendant, made raising the claim impracticable.

Because Petitioner could have asserted his ineffective-assistance-of-trial-counsel claims in
his first postconviction petition, Rei35(c)(3)(VII) would bar Petitioner’s successive petition unless
his claim falls under one of the exceptions. There is little Colorado case law analyzing the five
exceptions in the ineffective-assistance contdrtwever, based on the Colorado case law that does
exist and the Colorado Court of Appeals’ halglin Petitioner’s first postconviction appeal, the
Court recommends holding that two of the exaamimay apply. The Court will analyze the two
potentially applicable exceptions in turn.

First, Rule 35(c)(3)(VIl) would not clearlpar Petitioner's subsequent motion, because
Colorado courts could hold that Petitioner’s sisoee Rule 35 motion is based on events that
occurred after initiation of Petitioner’s prior postconviction proceeding. Petitioner’s reason for not
asserting his present ineffective-assistance cl@antisat his postconviction counsel failed to do
so—an incident that occurred after the initiatddiis first postconviction proceeding. Therefore,
it is not clear that Petitionersubsequent Rule 35(pgtition would be based entirely on events
happening before the initiation of his first petition.

Respondents argue Rule 35(c)(3)(VIl)(a) exceply “claims” based on events happening

after initiation of the initial postconviction proceeds, and because the underlying claims are for
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ineffective assistance of trial counsel, the exception does not apply. Resp’ts’ Suppl. Br. 3.
However, at least one Colorado court analyzingjigsue in similar circumstances has not agreed
with this interpretation. IfPeople v. Gutierrez-Ruithe petitioner filed a Rule 35(c) petition in
Colorado state court alleging ineffective assistance of trial counsel. 383 P.3d 44, 45 (Colo. App.
2014),vacated on other groungdblo. 14SC959, 2015 WL 5214591 (Colo. 2015). After the trial
court denied his petition, he fdea claim in federal court und28 U.S.C. § 2254, which the federal
district court denied as barred by the one-year limitations pettbdThe petitioner then filed a
successive Rule 35(c) petition alleging ineffectissistance of direct appellate counsel for failing
to advise him of the one-year limitations perititl.at 46. The Court held that Rule 35(c)(3)(VIl)(a)
did not procedurally bar the petitioner’s claipgcause “dismissal of the 28 U.S.C. section 2254
petition did not occur until after the first postcortioa motion had been initiated and denied by the
trial court.”® Id. at 47 n.2. Therefore, notwithstanding ttiet alleged ineffective assistance giving
rise to the claim happened before the defendant’s first Rule 35(c) motion, the exception applied
because an event relevant to the claim (theatlehithe habeas petitiohappened after initiation
of the first postconviction motion. Similarly, atiugh the underlying ineffective assistance of trial
counsel happened before Petitioner's initial application, an event relevant to the claim
(postconviction counsel’s ineffective assistance) happened after initiation of the claim.

Moreover, the Colorado Court of Appedtslding on Petitioner’s request for a rehearing

assumes that Petitioner would be able to fieiecessive Rule 35(c) petition. The court held that

®> Although the court applied Rule 35(c)(3)(VII) to affirm the district court’s dismissal of
the petitioner’s ineffective-assistance-of-trial-counsel claims, the petitioner did not claim that his
initial postconviction counsel was ineffectivéutierrez-Ruiz383 P.3d at 46—47. Therefore,
there was no event relevant to his trial-counsel claims that occurred after the initiation of his first
postconviction petition.
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Petitioner's request for a rehesy would not be proper until the conclusion of his initial
postconviction proceeding, because it was based on ongoing events—the assistance of
postconviction counsel. ECF N2D-10. If Rule 35(c)(3)(VIl) prolmited Petitioner from requesting
arehearing after the conclusion of his initial postconviction proceeding, Petitioner would be entirely
barred from asserting ineffective assistancgadtconviction counsel in Colorado state court.
Colorado courts have not taken this appro&de ValdeZ 78 P.3d at 1279-80 (analyzing whether
postconviction counsel waseffective and stating that the remedy for ineffective assistance of
postconviction counsel is a new hearing on the meRE)ple v. RusseB6 P.3d 92, 94-95 (Colo.
App. 2001) (analyzing whether postconviction cainwas ineffective on appeal from the
petitioner’s second Rule 35(c) motion). Thereftine,Colorado Court of Appeals’ holding, which
contemplates the availability of a succesggstconviction proceeding requesting a rehearing, at
least makes it unclear whether Rule 35(c)(3)(VIl) would bar Petitioner’s successive petition.

In addition to the exception listed in Rule 3§8}(VIl)(a), this District has held in similar
circumstances that the exception in Rule 35(c)(B)(®) for claims based on factors external to the
defense may applySee Turman v. MillemNo. 12-cv-01235-BNB, 2012 WL 3962819, at *3 (D.
Colo. Sept. 11, 2012). Trurman the petitioner filed his habeas application after a Colorado district
court had previously denied his Rule 35(c) motideh. at *1. The petitioner’s sole claim in his
habeas application was for denial of due proaestaim he failed to assert on direct appeal or in
his Rule 35(c) motionld. at *2. The petitioner argued that his appellate counsel was ineffective
for failing to raise the claimld. at *3. The court held that theadiin was not subject to anticipatory
procedural default, because the petitioner may h&em able to raise the claim in a successive

postconviction proceedingd. According to the court, “it [was] not clear whether counsel’s failure
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to raise the claim might fall within the exceptioesified in Rule 35(c)(3)(VII)(e)” for claims based
on an objective factor external to the deteaad not attributable to the defendalot. Similarly,

it is not clear whether postconviction counsel’suial to raise Petitioner’s first four ineffective-
assistance-of-trial-counsel claims might sauPetitioner's claims to fall within Rule
35(c)(3)(VIN(e).

In Petitioner's Supplemental Brief, he argues that Colorado courts would not consider the
present claims, because he could have raiseditharsuccessive petition he filed shortly after the
district court ruled on his first petition, but befdre appealed the district court’s decision. Pet’r's
Suppl. Br. 5. Petitioner assertsdid not raise the claims because of his mistaken belief that he
could raise them on appeal of his first petitidd. First, because Petitioner was represented by
counsel at the time of his successive petition, oisclear that the district court considered the
petition proper See People v. Ark&59 P.3d 713, 718 (Colo. App. 2006h¢fing that the trial court
properly advised the defendant that he could not file pro se motions while he was represented by
counsel)rev’d on other groundsl83 P.3d 555 (Colo. 2008). Moreovethen to properly raise a
claim is the exact type of error that counseldsigned to prevent. Therefore, because Petitioner’s
failure to raise the claim in his successive pmtitwas due to either the ineffectiveness of his
postconviction counsel or his counsel’s failureassist him, the Court finds that Petitioner could
potentially establish an exception to Rule 35(c)(B)¢V This is especially true given that the
appellate decision denying Petitioner the right toragse claims on direcppeal was not decided
until after he initiated his successive petitiddee Gutierrez-Rui883 P.3d at 45 (holding that a
petitioner’s claim met the exception under Rulec3&)(VIl)(a), because the decision denying him

the right to assert his claims was not decided until after the petitioner filed his initial petition).
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Additionally, Petitioner argues that requiring himetdhaust his claims in state court would
be futile, because his first successive petition, which he filed on May 30, 2012, Public Documents
464-79, has not been addressed by the Colorado c&etts's Suppl. Br. 3—4. Petitioner is correct
that an exception to the exhaustion requiremeist&xwhen “the corrective process is so clearly
deficient as to render futile any effort to obtain relidtickworth v. Serrana54 U.S. 1, 3 (1981).
However, the Court does not find that Coloradw'scess for postconviction review is so clearly
deficient as to render a successive petition futile. First, Petitioner acknowledges that the district
court did not have jurisdiction to rule on thgccessive petition, becaube appeal on his initial
petition was pending. Public Documents 549-50. Moreover, as stated above, Petitioner was still
represented by counsel at the time of filing. Therefore, it is not clear that Colorado courts ever
considered Petitioner’s successive petition propdthough the record does not contain a specific
decision declining to hear Petitioner’s successiaion, the Court is not willing to conclude that
Colorado’s postconviction proceedings are entireficaant, merely because a court failed to rule
on a petition over which it lacked jurisdictiontae time of filing. Because Petitioner’s direct
appeal of his initial Rule 35(c) petition is no longending, the Court does not believe that a newly-
filed Rule 35(c) petition would be subject to inordinate delay.

In sum, it is not clear to the Court thatl@@ado procedural rules would bar Petitioner from
asserting his unexhausted claims for ineffectivestaste of trial counsel in state court. Although
itis certainly possible that Colorado courts wok apply the exceptions listed in Rule 35(c)(3)(VII),
anticipatory procedural default is proper only “if ittiear that [the] claimsare now procedurally
barred under [state] law."Castille 489 U.S. at 351 (emphasis addeshe also Hawkins v.

Champion 982 F.2d 528 (Table), 1992 WL 372598, at(¥Bth Cir. Dec. 18, 1992) (“[A] strong
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argument could be made that [the petitioners’jnataare in fact exhausted. But we do not choose
to predict what the state courts will do in these. . . . Perhaps the state courts may apply some
exception to allow review.”).
. Conflict-of-Interest Claim

Petitioner’s last ineffective-assistance claimgaiethat his pretrial counsel was ineffective,
because she acted under a confliahtérest. Am. Appl. 17. According to Petitioner, his pretrial
counsel could not provide effective represaatg because the Denver Public Defender’s office
concurrently represented Petitioner and an alternative suspect in Petitioner’s case in an unrelated
matter.Id. As stated above, it is undisputed that Petitiahe not exhaust this claim, as he did not
present it to the Colorado Court of Appeals. However, unlike Petitioner’s first four claims,
Petitioner made this argument in his initial postconviction motion, and the district court denied
relief. Public Documents 314-17, 458. Therefodiffarent Colorado procedural rule would apply
to default this claim. Colo. R. Crim. P. 35(Q){8l) requires a district court to “deny any claim that
was raised and resolved in a prior appeal or postconviction proceeding . . .."” The rule excepts only
claims based on evidence that could not have Biseovered previously and those based on a new
rule of constitutional lawld. Because the district court resolvbe conflict-of-interest claim, and
neither of the exceptions apply, R35(c)(3)(VI) bars Colorado courts from considering this claim
in a subsequent postconviction petitfofiherefore, unlike Petitioner’s first four claims, Petitioner’s

final claim is likely procedurally detdted, and thus, technically exhaust&ke Woodford v. Ngo

® The exceptions under Rule 35(c)(3)(VIl) that the Court finds could apply to
Petitioner’s first four claims are not included in Rule 35(c)(3)(VI). Moreover, even they were,
Petitioner does not argue that his postconviction counsel was ineffective for how she raised the
claim or that his postconviction-appeals coungas$ ineffective for not appealing the claim.
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548 U.S. 81, 93 (200Q)[l]f state-court remedies are no longer available . . . those remedies are
technically exhausted . . . .").

Generally, a petitioner asserting a procedurally-defaulted claim would have to show “cause
and prejudice” for the procedural defaulkee, e.g.Francisv. Henderson425 U.S. 536, 543
(1976). However, in cases such as this, where a petitioner also asserts claims that are not
procedurally defaulted, courts have two optioBee Snyder v. Orti288 F. App’x 505, 508 (10th
Cir. 2008). First, if the districtourt is convinced the application is patently without merit, the court
can deny the entire petitiorsnydey 288 F. App’x at 508; 28 U.S.G.2254(b)(2) Alternatively,
if the application may conceivably have merig tourt should require the petitioner to exhaust his
claims in state court before bringing any of th&ms in federal court, including those that are
procedurally defaultedld.; Rose 455 U.S. at 52Z%5atar v. EverettNo. 11-cv-02262-LTB-BNB,
2011 WL 5119041, at *7 (D. Colo. Oct. 28, 2011) (“EvidRespondents are correct that Mr. Satar
has technically satisfied the exhaustion requirgrfa claims one and two through his procedural
default, the Court cannot dismiss those claimprasedurally barred, which would operate as a
decision on the merits, and also dismiss claim three for failure to exhaust state remedies.”).
Additionally, if the court requires exhaustion, mutoncerned about the petitioner’s ability to meet
the Anti-Effective Death Penalty and Anti-terrorigit ‘s one-year statute of limitations, the court
has discretion to issue a stay of the petition for the duration of the petitioner’s trip to state court.
Snydey 288 F. App’x at 508Rhines 544 U.S. at 277 (stating that@urt can stay a habeas petition
where the petitioner may be unable to satisfy the one-year statute of limitations upon returning to
federal court).

Here, the Court finds it is not appropriatetmsider the merits of the Application, because
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itis not patently obvious that Petitioner’s claims aneritless. According to Petitioner, trial counsel
failed to produce a potentially exculpatory witndased to present evidence that the prosecution’s
eyewitnesses identified other suspects, and failed to object or seek a limiting instruction to numerous
instances of prior bad acts evidence, among other errors. Am. Appl. 11-17. Although it is possible
that trial counsel failed to take some of thes@as for strategic reasons, it is also possible that
counsel mistakenly failed to take these actiofiserefore, the Court does not find that the claims

are patently without merit. This is especially true given that Petitioner’s postconviction counsel
acknowledged she would have asserted some & theisns had she not missed a piece of evidence.
Public Documents 438. Although Colorado courts may ultimately reject Petitioner's claims,
requiring Petitioner to exhaust his remedies settveprinciples of fedeliam and comity in this

case. See Roseb44 U.S. at 519-19 (noting that exhaustion serves the interests of comity and
federalism).

Instead of dismissing Petitioner’s Applicn without prejudice, the Court recommends
staying the case pending Petitioner’s exhaustitmsdfrst four claims. Respondents acknowledge
that as of the time Petitioner filed his applion on January 19, 2016, only twenty-five days had
run against the one-year limitations period. Resp’ts’ PreAnswer Resp. 7, ECF No. 20. However,
“the filing of a petition for habeas corpus in federal court does not toll the statute of limitations.”
Rhines 544 U.S. at 274-75. Therefore, if the Couvetre to dismiss Petitioner’s claims without
prejudice and require Petitioner to re-file after exdiegg his state remedies, the one-year statue of
limitations would bar Petitioner from seeking futurbééas review. This is the precise scenario that
the Supreme Court envisionedRhines Moreover, Petitioner failed to exhaust his claims because

he believed they were procedurally defaulted, which was reasonable in light of the complexity of
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the Court’s discussion in Section |I. Therefahe, Court recommends issuing a stay in the present
case to allow Petitioner the opportunity to assert his first four claims in state court, and then
potentially return to federal court.

However, the Court finds that a reasonablestiimit on the stay isppropriate. As the
Supreme Court recognizedRhines district courts should not issundefinite stays. 544 U.S. at
278. Instead, courts “shaliplace reasonable time limits on a petitioner’s trip to state court and
back.” Id. Therefore, consistent witRhines the Court recommends conditioning the stay on
Petitioner’s pursuit of state court remedies witthinty days, and on Petitioner’s return to federal
court within thirty days after state court exhaustion is compldteZarvela v. Artuz254 F.3d 374,
381 (2d Cir. 2001).

CONCLUSION

In sum, the Court finds that Petitioner’s fifgur ineffective-assistance-of-counsel claims
are not procedurally defaulted, because it isctesr that Colorado law would bar Petitioner from
asserting them in a subsequent postconvigiitition. Additionally, the Court finds it proper to
issue a stay to allow Petitioner to exhaust his state court remedies, and tinéiallyoteturn to
federal court without running afoul of the one-ystatute of limitations. Therefore, the Court
recommends that the Application for Writ of Habe&orpus Pursuant to 28 U.S.C. § 2254 [filed

February 8, 2016; ECF No] %e denied, and that this case kstayed pending Petitioner’s

exhaustion of state court remedies.
Petitioner's Request for Oral Argument afat the Court to Appoint Counsel [filed

December 30, 2016; ECF No.]i®also before the Court. his Request, Petitioner contends that

oral argument may be necessary for this Court’s disposition of its report and recommendation.
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Because this Court finds that oral argumenbimecessary, Petitioner's Request for Oral Argument
is denied without prejudice.
Entered and dated at Denver, Colorado, this 20th day of January, 2017.
BY THE COURT:

il e WM

Michael E. Hegarty
United States Magistrate Judge
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