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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Craig B. Shaffer
Civil Action No. 1:16-cv-00626-CBS
LEEANN M. SHERIFF,
Raintiff,
V.

CAROLYN W. COLVIN,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Craig B. Shaffer

This action comes before the court pursuantitles Il and XVI of the Social Security
Act (“Act”), 42 U.S.C. 88 401-33 and 1381-83(c) freview of the Commissioner of Social
Security’s final decision denying Leeann M. Stiar (“Plaintiff”) application for Disability
Insurance Benefits (“DIB”) and Supplemental Setguncome (“SSI”). Pursuant to the Order of
Reference dated July 28, 2016, this civil actiors weferred to the Magistrate Judge “for all
purposes” pursuant to D.C.Colo.LCivR2.2 and Title 28 U.S.C. 8§ 636(See Doc. 20. The
court has carefully considered the Complaffled March 16, 2016) (Doc. 1), Plaintiff's
Opening Brief (filed June 23, 2016) (Doc. 15) f@elant’'s Response Brief (filed July 13, 2016)
(Doc. 16), Plaintiff's Reply Brief (filed Juh27, 2016) (Doc. 19), the entire case file, the
administrative record, and applicable case ld&er the following reasons, the court affirms the

Commissioner’s decision.
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BACKGROUND

In June 2013, Plaintiff filk an application for disaliiy benefits and supplemental
security income, alleging a disabilitgnset date of February 23, 2012edq Social Security
Administrative Record (hereinaftéAR”) at 32, 194). Plaintiff Bheged that her ability to work
was limited by post-traumatic stress disordebsessive compulsive disorder, anxiety,
depression, closed head injury, migrainedfiatdilty reading, difficulty understanding basic
concepts, dyslexia, asthmend fetal alcohol effectsee Id. at 263. Plaintiff was born on May
15, 1973, and was 38 years old on the déateer alleged disability onsdd. at 41, 259. She has
a high school diploma and completizeb years of college courseworld. at 41, 264. She has
worked in a variety of jobs including as asbdriver, a pharmacyethnician, and a certified
nurse’s assistantd. at 284-85. After her initial applicafiowas denied, Plaiiff requested a
hearing, which was held on July 29, 2014, befan Administrative Law Judge (“ALJ"yee Id.
at 48-73, 103

Plaintiff was represented byuansel at the hearing and iésetl that she suffered from
seizures and tics, but she stated that handyrmal seizures were being controlled with
medication.ld. at 54-57. She also testified that daeher medication antitching episodes,
she was always tired and overwhelmadhich caused her to stay at honhe. at 65. Plaintiff
stated that she also had difficulty concentatamd would often “zoneut,” and that she had
trouble comprehending and rememberingormation, reading, writing, and following
instructions.ld. at 58-60. She further testified that shdfered from migraine headaches and
ringing in her eardd. at 58. Plaintiff did state that she svable to cook, clean, and do laundry.

Id. at 65.



A vocational expert (“VE”) also testified at the hearihd). at 70-72. The VE testified
that Plaintiff's prior work experience was cldesd as “semi-skilled” work that was performed
at a “light” exertional level as defined byetDictionary of Occupational Titles exertional
guidelines.ld. at 70. The ALJ asked the VE to assume hypothetically that a younger individual
— with the same education and past wakperience as Plainti— had the following
limitations: (1) could perform a lifted range of medium work activity; (2) subject to seizure
precautions, including no operating of motohiées, being around dangerous machinery, or
working at heights; (3) capabt#d adequate work interactions with supervisors, the public, or
coworkers on a frequent basis; and (4) limitedotatine, repetitive typgork of an SVP 1 or 2
complexity .Id. at 70-71.

Based on these restrictions, the VE idesdifthree jobs that someone with those
limitations could perform and testified ababe number of each position in the regional and
national economy: (1) dining room attendaf®891,290 National); (2) industrial cleaner
(2,068,460 National); and (3) office helper (83,250 Nationlal).at 71-72 The ALJ then posed
a second hypothetical in which he asked thet¥Essume that the individual’'s concentration
and persistence would be frequently interruptedaning that she would be off task more than
20 percent of a workdayd. at 72. The VE testified thatnder these conditions, all of the
previously identified jobsvould be eliminatedd.

On September 3, 2014, the ALJ issued his decision denying behkfigs.29-47. The

ALJ’s opinion followed the five-step process gl in the Social Security regulatiohat step

! The five-step process requires the ALJ to consider whether a claimant: (1) engaged in
substantial gainful activity during the alleged perafdisability; (2) had a severe impairment; (3) had a
condition which met or equaled the severity of a listed impairment; (4) could return to past relevant work;
and, if not (5) could perform other work in the national econoSeg. 20 C.F.R. § 404.1520(a)(4),
416.920(a)(4); 20 C.F.R. 88 404.1520 and 416.990jams v. Bowen, 844 F.2d 748, 750-51 (10th Cir.
1988). After step three, the ALJ is required to assess the claimant’s functional residual capacity. 20 C.F.R.
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one, the ALJ found that Plaintiff had not eggd in substantial gainful employment since
February 23, 2012ld. at 35. At step two, the ALJ fountthat Plaintiff suffered from the
following severe impairments: seizure disordersus tick disorder; history of ovarian and
uterine cancer, status post-resection, in currentission; history of pulmonary embolism;
obesity; and anxiety disorder withost-traumatic stress syndronid. At step three, the ALJ
found that Plaintiff did not have an impairntethat met or medically equaled a listed
impairment.d. at 36-37.
The ALJ then assessed the follownegidual functional capacity (“RFC”):

After careful consideration of the entire record, the undersigned

finds that the claimant has the residual functional capacity to

perform medium work as €feed in 20 CFR 404.1567(c) and

416.967(c). Specifically, she can lift and carry 50 pounds

occasionally and 25 pounds frequently, and sit for 6 hours and

stand and/or walk for 6 hours an 8-hour day. The claimant has

seizure precautions in that sbhannot operate a motor vehicle as

part of her work duties, and she cannot work around dangerous

hazards or unprotected heights.eT¢laimant has adequate social

interactions and can frequently interact with others at the

workplace. She maintains the centration, persistence and pace

to perform routine, repetitive wor&ctivities in pbs with an SVP

of 1 or 2.
Id. at 37. In fashioning Plairitis RFC, the ALJ discussed muaidf the medical evidence in
Plaintiff's medical records. The ALJ noted manyRbintiff's medical records were inconsistent
with her claims regarding the didang nature of her impairmentid. at 38-41. In addition, the
ALJ credited the opinion of Dr. Frederick Laida consultative psychological examiner, who
examined Plaintiff and provided opinions regarding Plaintiff's limitatioadsat 40. Dr. Leidal

concluded that Plaintiff had an average abitityunderstand, remember, and carry out simple

instructions.ld. The ALJ accorded little weight to thather evaluations in the record because

8 404.1520(e). The claimant has the burden of pnoddteps one through four. The Social Security
Administration bears the burden of proof at step fixax v. Astrue, 489 F.3d 1080, 1084 (10ghr. 2007).
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they were not supported by the medical evidesmog they appeared tee based more on the
Plaintiff's subjective complaintdd. at 41. The ALJ also found Phiff's statements regarding

the intensity, persistence, and limiting effects of her symptoms “not credible” to the extent that
they were inconsistent with the RH@. at 38.

At step four, based on the RFC set fatiove, the ALJ found that Plaintiff could not
perform any past relevant workd. at 41. At step five, thé\LJ found: “[c]onsidering the
claimant’s age, education, work experience, @sidual functional capagitthere are jobs that
exist in significant numbers in the natibeeonomy that the claimant can perforrd! at 42.
Specifically, the ALJ found that &htiff could work as a diningoom attendant, an industrial
cleaner, or an office helperd. Because there was a significanimber of jobs that Plaintiff
could perform, the ALJ found that Plaintiff didtnoeet the definition of “disabled” for purposes
of the Social Security Actld. Accordingly, Plaintiff's application for disability benefits was
denied.

Following the ALJ's decision, Plaintiff geiested review and submitted additional
evidenceld. at 28, 11-23. On January 16, 2016, the Appeals Council concluded that the new
evidence did not affect the ALJ’'s decisiomdadenied Plaintiff sequest for review.ld. at 1-7.
The decision of the ALJ then became thealfidecision of the Comissioner. 20 C.F.R.

8 404.981Nelson v. Sullivan, 992 F.2d 1118, 1119 (10th Cir. 1993) (citation omitted). Plaintiff
filed this action on January 28, 2014. The courtjhasdiction to review the final decision of
the Commissioner. 42 U.S.C. § 405(qg).
STANDARD OF REVIEW
In reviewing the Commissioner’s final @sion, the court is limited to determining

whether the decision adheres dpplicable legal standards and is supportedsblystantial



evidence in the record as a whoRerna v. Chater, 101 F.3d 631, 632 (10th Cir. 1996) (citation
omitted); Angel v. Barnhart, 329 F.3d 1208, 1209 (10th Cir. 2003Jhe court may not reverse
an ALJ simply because it may have reachedffardnt result based on the record; the question
instead is whether there is substantial evidence showing that the ALJ was justified in his
decision. See Ellison v. Sullivan, 929 F.2d 534, 536 (10th Cir. 1990)jSubstantial evidence is
more than a mere scintilla and is such rei¢vaidence as a reasonable mind might accept as
adequate to support a conclusioflaherty v. Astrue, 515 F.3d 1067, 1070 (10th Cir. 2007)
(internal citation omitted). Moreover, “[e]videnizznot substantial if it is overwhelmed by other
evidence in the record or constitutes mere conclusiglusgrave v. Sullivan, 966 F.2d 1371,
1374 (10th Cir. 1992) (internal cttan omitted). The court will not “reweigh the evidence or
retry the case,” but must “meticulously examthe record as a whol@cluding anything that
may undercut or detract from the ALJ’s findingsorder to determine ithe substantiality test
has been met.’Flaherty, 515 F.3d at 1070 (internal citation omitted). Nevertheless, “if the ALJ
failed to apply the correct legal test, there is@ugd for reversal apart from a lack of substantial
evidence.” Thompson v. Sullivan, 987 F.2d 1482, 1487 (10th Cit993) (internal citation
omitted).
ANALYSIS

On appeal, Plaintiff arguesaththe ALJ erred in the followg ways: (1) the ALJ erred in
his consideration of the medical evidence; andt2 conclusion that Plaintiff is capable of
performing other jobs in significant numbers nst supported by sutatial evidence. In
addition, Plaintiff contends thahe case warrants remand foonsideration of the new and
material evidence that was submitted t@ tAppeals Council. These arguments are not

persuasive.



A. ALJ’s Consideration of Medical Evidence

Plaintiff argues that the ALdrred in his assessment of the medical evidence. Doc. 15 at
9-14. Specifically, Plaintiff contendsat the ALJ’s evaluation dhe medical source opinions is
not supported by substantial evidence.The court does not agree.

Under 20 C.F.R. 8§ 404.1527, “[t]reating soumoedical opinions are . . . entitled to
deference and must be weighed using alth&f factors provided in 20 C.F.R. § 404.1527.”
Watkins v. Barnhart, 350 F.3d 1297, 1300 (10th Cir. 2003) (quoting SSR 96-2p). The Tenth
Circuit has set forth those factors as

(1) the length of the treatment retanship and the frequency of the

examination; (2) the nature and extent of the treatment

relationship, including the treagmt provided and the kind of

examination or testing performe (3) the degree to which the

physician’s opinion is supportedy relevant evidence; (4)

consistency between the opiniondatine record as a whole; (5)

whether or not the physician asspecialist irthe area upon which

an opinion is rendered; and (6het factors broughtio the ALJ’'s

attention which tend to suppat contradict the opinion.
Id. at 1301 (internal quotation marks omitted).treating source is a medical professional
capable of providing a detailediclongitudinal picture of a claiant’s medical impairments. 20
C.F.R. 8 404.1527(c)(2). It is a relationshihat requires both daion and frequencyDoyal v.
Barnhart, 331 F.3d 758, 763 (10th Cir. 2003ge also Barker v. Shalala, 40 F.3d 789, 794 (6th
Cir. 1994) (“The treating physician doctrine msed on the assumption that a medical
professional who has dealt with a claimant arsdrhaladies over a long period of time will have

a deeper insight into the medical condition @ ttaimant than will a person who has examined

a claimant but once, or who has onges the claimant’s medical records.”).



Where, as here, none of the medical opinianssue constitutéreating sources”'the
court, nevertheless, evaluates them by applyiegstime factors as arengeally used to assess
treating source opinions. SatiSecurity Ruling 06-03p, 2006 W2329939 at *4 (SSA Aug. 9,
2006); 20 C.F.R. 88 404.1527(cH®) & 416.927(c)(2)-(6).

With regard to Dr. Crockett’s opinion —iiling a greater level of functional impairment
than found in the ALJ’s decision the ALJ noted that this detemmation was inconsistent with
the other evidence of recorgee 20 C.F.R. § 404.1527(c)(4) (“Generally, the more consistent an
opinion is with the record aa whole, the more weight wwill give to that opinion.”).
Specifically, the ALJ reasonably observed tBat Crockett’'s assessment was based more on
Plaintiff's subjective compiats than objective findingsSee White v. Barnhart, 287 F.3d 903,
907-08 (10th Cir. 2001) (affirming the ALJ’s dsian to discount a medical opinion that was
based primarily on the claimant’s subjective assertions rather than objective medical evidence).

Plaintiff contends that the ALJ erred in laisalysis of Dr. Crockés opinion by relying
on her activities oflaily living, and she argudbat her daily activities were more nuanced than
the ALJ’s opinion suggested. Plaintiff is correct that “minimal” daily activitasne, do not
establish that a claimant is capabfeengaging in gainful employmenthompson, 987 F.2d at
1489;see also Frey v. Bowen, 816 F.2d 508, 516-17 (10th Cir. 1987) (daily activiti@gy,on v.
Heckler, 742 F.2d 1232, 1235 (10th Cir. 1984) (joggimmgd intermittent work as a janitor);
Broadbent v. Harris, 698 F.2d 407, 413 (10th Cir. 1983) (warfiin the yard, performing a few

household tasks, working on cars, taking ooesd trips with brother in camper).

2 Drs. Crockett and Leidal provided one-timensultative examinations. In addition, Dorothy
Renner is a professional counselor, not a doctorC.E(R. § 404.1513(a) (defining — for the purposes of
this case — “acceptable medical sources” as licensedcmnys and licensed or certified psychologists).
Finally, there is no evidence that Dr. Nebel had aitrgaelationship with Plainffi. Rather, he appears to
have simply co-signed Ms. Renner’'s assessment.
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However, even assuming, for the sake afjument, that the ALJ erred in his
consideration of Plaintiff's daily activitiésremand would not be warranted. Plaintiff's daily
activities were but one of theasons supporting the ALJ’s corgllons. The ALJ also considered
the fact that Dr. Crockett’'s assessment was$ entirely consistentvith her own objective
findings. AR at 40.See White, 287 F.3d at 207-08 (ALJ notdtle discrepancy between the
physician’s restrictive functional assessmemtd her contemporaneous examination when
rejecting the opinion). For example, Dr. Crockatted that Plaintiff'sattention and calculation
were average and that she performed matrstopres correctly and spelled a simple word
backwards without error. AR &R3. In addition, Plaintiff's abstract ability was average, she was
able to follow two steps of a simple three-stiygction, she wrote a sgnce correctly, and she
copied a simple design accurately.

The ALJ also relied on the observationstlod CDI fraud investigators in reaching the
conclusion that Plaintiff had a greater capattywork than suggested by Dr. CrocKet. at 40.
Although Plaintiff claimed to havanxiety about going out intpublic alone, thenvestigators
reported that Plaintiff walked around a public strat a normal pace and that she made good eye
contact and was friendly vein they spoke to held. at 330. Plaintiff seemt® contend that this
evidence was unreliable becauséhex of the investigators had any apparent medical training;
however, she cites no law for thisquirement. Doc. 15 at 13. keeld, the regulations specifically

contemplate the use of nonmedical evidanaevaluating claims. 20 C.F.R. § 404.1513(d).

% In asserting that her activities of daily livimge more nuanced that the ALJ portrayed them,
Plaintiff cites her “Function Report.” AR at 276-83. Interestingly, the court observes that these nuances
are not contained in Dr. Crockett's repddee Id. at 322. When Plaintiff communicated difficulties in
various activities (grocery shopping), Dr. Crockett made specific notations in that regard. Dr. Crockett did
not, however, make any notations regarding Plaistéfleged limitations in her other activities of daily
living (housework, computer time, mental games, laundry, cooking, and finances).
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Plaintiff also contends thdahe ALJ inappropriately credited the CDI investigators over
the doctors. Doc. 15 at 13-14. This mischarao¢srthe ALJ’s discussio The ALJ did not give
credence to the CDI investigator’'s findingsdeed, these investigas did not make any
findings, only observations of Plaintiff's behavi®R at 326-33. Rathethe ALJ evaluated the
medical opinions in light of the seemingly contdry observations of the investigators, as he
was entitled to doSee 20 C.F.R. § 404.1513(d). Thus, the ALJ did not err in considering this
information when determining whether Dr. Crocleettvaluation was consistent with the record
as a whole.

Plaintiff also takes issue with the ALJ'ssessment of Dr. Leidal’'s opinions. Doc. 15 at
13. However, Plaintiff's “argument” amounts to little mahan a conclusory assertion of error.
Plaintiff first notes that Dr. Leal stated that Plaintiff’'s “abilityfo withstand the mental stress
and pressures associated with day-to-day \aotiity appears below average, comprised by her
cognitive complaints.” Doc. 15 at 10. Plaintifext quotes portions frotwo Social Security
Rulings,id. at 13, but then makes no atigt to apply these rulings to the facts of her case. As
Defendant correctly points guPlaintiff does not explairhow being “below average” in
managing stress is disabling. In fattte ALJ observed that Dr. Leitlhad offered no insights in
that regard either. Because Plaintiff's argument is cursory and undeveloped, the court declines to
consider it furtherSee Keyes-Zachary v. Astrue, 695 F.3d 1156, 1161 (10th Cir. 2012) (“We will
consider and discuss only those of [plaintiffshtentions that have been adequately briefed for
our review.”); Wall v. Astrue, 561 F.3d 1048, 1065 (10th Cir. 1999) (declining to address
arguments where claimant “failed toupport [her] contention with any developed

argumentation”}.

* Similarly, Plaintiff summarizes a report thafisvapparently authored by Dorothy Renner, LPC,
and co-signed by Dr. Nebel. Plaintiff does not, hosveaddress the ALJ's specific analysis regarding Dr.
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Finally, Plaintiff argues that the ALJ erredhis assessment of Plaintiff's CT scafiee
Doc. 15 at 11-12. In his opinion, the ALJ obsertleat Plaintiff's CT scans were all negative.
AR at 39. The ALJ went on to state that thesgatige results weighed against Plaintiff's claims
of traumatic brain injury and whinished the persuasivenesshar alleged increase in mental
symptoms and cognitive limitationkl. The ALJ did not find these results to be dispositive, but
rather, considered them in the context of threore as a whole. Plaintiff’'s arguments regarding
the evidentiary value of a negaiCT scan, Doc. 15 at 11-12, appeto be little more than a
thinly veiled request for this court t@weigh the evidence, which it cannot @dham, 509
F.3d at 1257. This court may review only the sudinay of the evidencend in this case, there
was enough evidence toport the ALJ’'s assessments of thedical opinions. Even if “the
evidence may have also supported contrary findlifjtie court] may notlisplace the agency’s
choice between two fairly conflicting views,evthough the court would justifiably have made
a difference choice had the matter been before it de nddb (fuotingLax v. Astrue, 489 F.3d
1080, 1084 (10th Cir. 2007)).
B. Sufficient Jobs in the National Economy

At step five, the ALJ must consider vocational factors (the claimage, education, and
past work experience) and determine whethercthienant is capable of performing other jobs
existing in significant numbers in the national econoihompson v. Sullivan, 987 F.2d 1482,
1487 (10th Cir. 1993). Herghe ALJ found that “there are jolisat exist in ginificant numbers
in the national economy that the claimant panform.” AR at 42. Spefically, the ALJ found

that Plaintiff could work as a dining rocattendant, industrial clean and office helpetd.

Nebel. Rather, she simply makes passing referenéa.tdNebel in her other assertions of error. It is
unclear whether Plaintiff even takes issue with the ALJ’s reasoning ieg&d Nebel. But to the extent
that she does, the court does not consider her argsirttebe properly devgbed and it will not address
them.See Keyes-Zachary, 695 F.3d at 116Mall, 561 F.3d at 1065.
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At the hearing, the ALJ heard testimongrfr the VE. The ALJ posed hypotheticals to
the VE that involved all of the physical and naraspects of the RFC ultimately adopted by the
ALJ. Id. at 70-71. The VE testified that someone witbse restrictions could work as a dining
room attendant, industrialeaner, and office helpdd. at 71.

On appeal, Plaintiff notes dh the VE also testified thahose three jobs would be
eliminated if the worker’s concentration, persiste, and pace would be off-task for more than
20 percent of the workday. Dot5 at 19-20. She further contts that the record evidence
supports a finding that she would be off-task nthan 20 percent of a work day and, therefore,
that the ALJ had the burden to prove that oth&lifying jobs existedh significant numberdd.

The court is not persuaded.

As discussed above, the couttin its discussion affirrmg the ALJ’s assessment of the
medical opinions — has concluded that theCRkas based on and supported by substantial
evidence. Because the ALJ’s first hypotheticalsfiom was based on the RFC, and because the
RFC was supported by the record, the court cmled that the ALJ neitharred in posing its
hypothetical nor in relying on the VE’s testimonygaeding the existence ¢bbs that Plaintiff
could perform.Ellison, 929 F.2d at 537 (VE’s testimony that jobs existed that claimant could
perform constituted substantial evidence supporting ALJ's conclusion that claimant was not
disabled). Therefore, the court concludes that ALJ's step five finding — that there were
significant jobs in the natiohaeconomy that Plaintiff @uld perform — is supported by
substantial evidence.

C. Sentence Six Remand
Plaintiff argues that theotirt should remand this caseth@ Commissioner on the ground

that new evidence has come to light that mayehzhanged the outcome of the case. Doc. 15 at
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14-19. Under the sixth sentenoé 42 U.S.C. 8§ 405(g), the court may “at any time order
additional evidence to be taken before @@mmissioner of Socigbecurity, but only upon a
showing that there is new evidence which is matemd that there is good cause for the failure
to incorporate such ewedce into the record i prior proceeding.”

Plaintiff relies on one “new” piece of evidemthat she believes should compel the court
to remand the case to the Commissioner forakewion pursuant to Section 405(g): an EEG
evaluation that was conducted @ctober 2014. The court condks that Plaintiff has not
satisfied her burden with respectthis piece of evidence.

Even if the court were to conclude that there was good témis@laintiff's failure to
incorporate this new evidence into the record,rféifdiihas not demonstratetthat the results of
the new EEG evaluation meeethentence six standard for remdaln order for new evidence to
be considered material fgourposes of a sentence sixmiand, the court “normally must
determine that the new evidenseuld have changed the [Conssioner’s] decision had it been
before [her].” Hargis v. Qullivan, 945 F.2d 1482, 1493 (10th Cir991). “Implicit in this
requirement is that the proffered evidence refatthe time period for which the benefits were
denied.”ld.; see also Williams v. Barnhart, 178 F. App’x 785 (10th Cir. 2006) (concluding that a
remand was “not appropriate in this case bectheseew evidence does not demonstrate that the
findings relate back to theeriod on or before the dadéthe ALJ’s decision”).

Here, the new EEG evaluation was conduate@ctober 2014, ovesne month after the
date of the ALJ's decision. AR at 14-1%e 20 C.F.R. § 404.620(a) (the claimant’s application
remains in effect until the ALJ hearing decisignissued). Although the evaluation refers to

Plaintiff's history of self-reported traumatic bmainjury and seizures, there is no information

> The exam occurred after the ALJ issued sislon; thus, this evidence could not have been
submitted any earlier.
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regarding how the October 2014 observations werewere not) retrospectively related to
Plaintiff's condition during the relevant time peridd. While the October 2014 EEG study
might be material to a new application, it is pabbative of her condition at the hearing before
the ALJ.See Sanchez v. Health & Human Servs,, 812 F.2d 509, 512 (9th Cir. 1987) (“The new
evidence indicates, at most, merdaterioration after the hearinghich would be material to a
new application, but not probative bfs condition at the hearing.”see also Villalobos v.
Colvin, 544 F. App’x 793, 796 (10th Cir. 2013) (refug to remand based on a doctor’s opinion
submitted only to the Appeals Council, where ttoctor’s diagnosis was not retroactive).

Without the necessary demonstration that tlew functional capacity evaluation relates
to the period for which the benefits wereeyiously denied, the court cannot remand the case
under sentence six.

CONCLUSION

The court is satisfied that the ALJ conseterall relevant factand that the record
contains substantial evidence from which @@mmissioner could prodgrconclude under the
law and regulations that Ms. Sheriff was not disabled within the meaning of Titles Il and XVI of
the Social Security Act and, therefore, not eligilo receive Disability Insurance Benefits or
Supplemental Security Income benefits. Acaugty, IT IS ORDERED that the Commissioner’s
final decision is AFFIRMED and this civil aoti is DISMISSED, with each party to bear her

own fees and costs.

DATED at Denver, Colorado, this 10th day of February, 2017.

BY THE COURT:
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§Craig B. Shaffer

United StatesMagistrateJudge



