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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-00667-NYW
CHRISTINE APRIL MARTINEZ,
Plaintiff,
V.
NANCY BERRYHILL, Acting Commissioner of SSA,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This civil action comes before the court pasuto Title 1l of the Social Security Act
(“Act”), 42 U.S.C. 88 401-33 for review of thcting Commissioner of Sal Security’s final
decision denying the applicationrfDisability Insurance Benefit§DIB”) of Plaintiff Christine
Martinez (“Plaintiff” or “Ms. Martinez”). Pursu# to the Order of Reference dated September
27, 2016 [#23], this civil action wasferred to the Magistrate Judfpe a decision on the merits.
See28 U.S.C. 8§ 636(c); Fed. R. Civ. P. 73COCOLO.LCivR 72.2. The court has carefully
considered the Complaint filed March 22, 20#&][ Plaintiff's Opening Brief filed August 22,
2016 [#18], Defendant’s Response Brief filegpteenber 12, 2016 [#22], Plaintiff’'s Reply Brief

filed September 30, 2016 [#24], tleatire case file, the adminiative record, and applicable

! This action was originally filed against CamlZolvin, as Acting Comissioner of the Social
Security Administration. Commissioner Bemily succeeded Acting Commissioner Colvin as
Acting Commissioner of the Social Securf&gministration on January 23, 2017. Pursuant to
Rule 25(d) of the Federal Rule$ Civil Procedure, this court automatically substitutes Acting
Commissioner Berryhill as Dendant in this matter.

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2016cv00667/161866/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2016cv00667/161866/26/
https://dockets.justia.com/

case law. For the following reasons, réspectfully REVERSE and REMAND the
Commissioner’s decision.
PROCEDURAL HISTORY

In September 2012, Ms. Martinez, proceeging se filed a Title Il application for DIE.
Ms. Martinez finished high school and attenaedlege but did not graduate. [#12-2 at 36].
She was honorably discharged from theitébth States Air Force in April 1994.1d[ at 36].
While enlisted, she worked in airfield manageménthich is similar to air traffic control.” 1f.
at 36-37]. Afterward, she worked as a custosswice representative for the Internal Revenue
Service, a temporary day laborarserver at a restaurant, an@ slursued a civilian Air Force
position as an airfield operation specialistld. [at 37-40]. Ms. Mamez alleged in the
application that she became disabled on Jun@@¥2, at the age of forty-three, while working
as a forklift operator. I§l. at 37, 41]. She had taken thekidt operator position on a temporary
basis while she waited to deploy with the Airé®as an airfield operation specialidd. pt 42].
She was ultimately unable tomley due to her injury. Ifl.]. Ms. Martinez suffers from a neck
injury and pinched nerve, which causes her radjaberve pain referred to in the record as

radiculopathy. Administrative Law Judge Patricia Himan (“ALJ”) denied Ms. Martinez's

> Ms. Martinez references Title XVI of thct multiple times throughout her opening brisée,
e.g.,[#18 at 6, 14], but the recorddindes only applications for Blpursuant to Title Il, and the
Administrative Law Judge issued an orderitéd to Plaintiff's application for DIB.See[#12-2
at 14].

® The court uses this designation to referthe Electronic Court Filing system (“ECF”)
document number and the page number of theiAdtrative Recorddund at the bottom right
of the page, where applicable.

* Radiculopathy is also known as a “pinched nen@rbgan v. Barnhart399 F.3d 1257, 1262
n.2 (10th Cir. 2005) (citing Cervical Radioplathy (Pinched Nerve in Neck), at http://
www.emedx.com/emedx/diagnosis_informatitwisider_disorders/cervical_radiculopathy_outli
ne.htm; Radiculopathy, at http://www.back.copmptoms-radiculopathy.html (“Doctors use the
term radiculopathy to specifically describeirpaand other symptoms like numbness, tingling,
and weakness in your arms or legs that are caused by a probleypowvitierve roots.”)).
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application after an adminrstive hearing held Septemb&®, 2014, at which Plaintiff was
represented by counsdk12-2 at 14-24, 29-55].

During the hearing, Ms. Martinez testified tiséie has eschewed narcotic pain medicine
since February 2013 and was currently taking a laustaxer once a day to help reduce muscle
contractions and spasms. She takes Tylandl napoxen for her pain. [#12-2 at 43]. She
testified that the medication causes her drowsiaesisfatigue. She algestified that lifting
weight, such as groceries or laundry, and clegaréxacerbate her pain, and that the pain in
general does not subside, tJ§ just a matter of the camictions being reduced.ld] at 45]. Ms.
Martinez stated that on a scale of 1 to 10, vith“being pain so severe” she would visit the
emergency room, her pain ratat 6 or 7 every day.ld] In response to the ALJ’s questions,
Ms. Martinez represented that she can typicsillyor an hour, but she can stand for only a few
minutes and, according to her doctor, is not supposed to walk beyond 200deat.4f]. She
testified that she cannot carmyahing with her left arm, whichbuffers from a pinched nerve and
loss of muscle strength, but caarry twenty-five pounds of wght with her right arm. 1¢l.].

She explained that her doctor had diagnosedaittr radiculopathy, “indicating that there are
nerves coming out of my head and going into my shoulder across my back that are being pinched
because the C-5 and C-6 disk in myvieal vertebra is dislocated.d. at 47].

Ms. Martinez also testified that in a tgpl day she spends time with her eleven and
twelve year-old sons, “see[s] that they're feldthed,” and stays home because she cannot work.
[#12-2 at 47]. While she tries ntat sleep during thday, she takes a two-hour nap, two or three
times a week. She has difficulty sleeping at hlggtause of the pressure on her shoulder, which
requires her to lie oher right side. Ifl.] She can shower, but needs help dressing at times. She

fixes meals, washes dishes, vacuums, prosdas@dry, pays bills, sgnds church on Sundays,



shops for groceries once or twice a month, and eat at a restaurant three to four times a
month. [d. at 48-49]. Ms. Mdmez testified that she spen#o to three hours on the computer
a day, responding to emails, corresponding with her mother, andsesiiad) media. Prior to her
injury, she swam, rode horses, ligd, and was otherwise actived.[at 50].

The Vocational Expert (“VE”), Pat Paulimso testified during the hearing. The ALJ
gueried whether the following individual could pmrh any of Plaintiff's previous jobs: a person
who is restricted to medium work, who canyatcasionally reach overhead with the upper left
extremity, can frequently handle, finger, and f@gh the upper left gxemity, who cannot climb
ladders or scaffolds, and who cannot work rgirotected heights or i dangerous unprotected
machinery or vibrating tools. [#12-2 at 52]. The VE testified that suglrson could perform
all of Plaintiff's previous jobs. Ifl.] The VE also testified thatuch a person could perform
work as a cashier and a counter clerkd.][ In response to the ALJ further restricting the
hypothetical individual to sedentary work, the Y4stified that such a person could perform in
the position of a telephone quotatiorer& and charge account clerkld.[at 53]. Plaintiff's
attorney then asked the VE tmit the hypothetical indidual to light exetional work with the
restriction of only occasional reaching, handling, and fingering with the upper left extremity,
which is the individual’'s dominant upper extremitythe VE testified that such an individual
could not perform Plaintiff’'s previous work positions, but could work as a counter clerk or a
surveillance system monitorld[]

The ALJ issued her written decisian September 10, 2014, concluding that Ms.
Martinez was not disabled. [#12-2 at 14-24]. mlffirequested a review of the ALJ’s decision,
which the Appeals Counsel denied on Janu&)2016. [#12-2 at 1]. The decision of the ALJ

then became the final decision oétBommissioner. 20 C.F.R. § 404.98lielson v. Sullivan



992 F.2d 1118, 1119 (10th Cir. 1993) (citation omitteR)aintiff filed this action on March 22,
2015. This court has jurisdiction teview the final decision dhe Commissioner. 42 U.S.C. §
405(g).
STANDARD OF REVIEW

In reviewing the Commissioner’s final @sion, the court is limited to determining
whether the decision adheres dpplicable legal standards and is supportedsblgstantial
evidence in the record as a whoRerna v. Chaterl101 F.3d 631, 632 (10th Cir. 1996) (citation
omitted); Pisciotta v. Astrue500 F.3d 1074, 1075 (10th Cir. 2007)he court may not reverse
an ALJ simply because she may have reachetfaaaht result based on the record; the question
instead is whether there is substantial ewideshowing that the ALJ was justified in her
decision. See Ellison v. Sullivar§29 F.2d 534, 536 (10th Cir. 1990)JSubstantial evidence is
more than a mere scintilla and is such rei¢v@idence as a reasonable mind might accept as
adequate to support a conclusioflaherty v. Astrue515 F.3d 1067, 1070 (10th Cir. 2007)
(internal citation omitted). Moreover, the courtdynneither reweigh the evidence nor substitute
[its] judgment for thatof the agency.” White v. Massanayi271 F.3d 1256, 1260 (10th Cir.
2001),as amended on denial of rel(gpril 5, 2002). See alsd.ax v. Astrue489 F.3d 1080,
1084 (10th Cir. 2007) (“The possibility of draw two inconsistent conclusions from the
evidence does not prevent an administrative agency’s findings from being supported by
substantial evidence.”) (intefdnguotation marks and citation omitted). However, “[e]vidence is
not substantial if it is overaelmed by other evidence in threcord or constitutes mere
conclusion.” Musgrave v. Sullivan966 F.2d 1371, 1374 (10th Cir. 1992) (internal citation
omitted). The court will not “reweigh the evidenor retry the case,” but must “meticulously

examine the record as a whaiegluding anything that may undestcor detract from the ALJ’s



findings in order to determine if tleeibstantiality test has been meElaherty,515 F.3d at 1070
(internal citation omitted). “f the ALJ failed to apply the correct legal test, there is a ground
for reversal apart from a lack of substantial evidencEibmpson v. Sullivar®87 F.2d 1482,
1487 (10th Cir. 1993) (internal citan omitted). The court libergl construes Ms. Martinez’s
briefs because she is proceedprg se Wilson v. Astrue249 F. App’'x 1, 5 (10th Cir. 2007)
(citations omitted).
ANALYSIS

A. Ms. Martinez’s Challenge to the ALJ’s Decision

An individual is eligible fo DIB benefits under the Act if ghis insured, lanot attained
retirement age, has filed an aipgtion for DIB, and is under a disiéity as defined in the Act.
42 U.S.C. 8 423(a)(1). An inddual is determined to be unda disability only if [her]
“physical or mental impairment or impairmente &f such severity that [s]he is not only unable
to do [her] previous work but cannot, considgriiher] age, education, and work experience,
engage in any other kind of stidstial gainful work which exts in the national economy....” 42
U.S.C. 8§ 423(d)(2)(A). The disabnmpairment must last, or bemected to last, for at least 12
consecutive monthsSee Barnhart v. Waltorb35 U.S. 212, 214-15 (2002). Additionally, the
claimant must prove she was disabeibr to her date last insureélaherty, 515 F.3d at 1069.

The Commissioner has develodpe five-step evaluen process for determining whether
a claimant is disabled under tihet. 20 C.F.R. 8 404.1520(a)(4)(v)See also Williams v.
Bowen 844 F.2d 748, 750-52 (10th Cir. 1988) (descrikimg five steps in detail). Step one
determines whether the claimaist engaged in substantial gaihfactivity; if so, disability
benefits are denied.ld. Step two considers “whether the claimant has a medically severe

impairment or combination of impairments,” gsverned by the Secretarygsverity regulations.



Id.; see alsa20 C.F.R. § 404.1520(e). If the claimantuisable to show that his impairments
would have more than a minimal effect on hisligbto do basic work activities, he is not
eligible for disability benefits If, however, the claimant prexsts medical evidence and makes
thede minimisshowing of medical severity, the dgion maker proceeds to step thr&¥illiams,
844 F.2d at 750. Step three “determines whetherimpairment is equivalent to one of a
number of listed impairments that the Seangtacknowledges are so severe as to preclude
substantial gainful activity,” pguant to 20 C.F.R. § 404.1520(d)d. At step four of the
evaluation process, the ALJ must determineasm@nt’s Residual Functional Capacity (“RFC”"),
which defines what the claimant is stillutictionally capable of doing on a regular and
continuing basis, despite his impairments: the claimant's maximum sustained work capability.”
Williams 844 F.2d at 751. The ALJ compares the RF@éoclaimant’s past relevant work to
determine whether the claimant can resume such weekBarnes v. Colvin614 F. App’x 940,
943 (10th Cir. 2015) (citingVinfrey v. Chater92 F.3d 1017, 1023 (10th Cir. 1996) (internal
guotation marks omitted)). “Thelaimant bears the burden ofopf through step four of the
analysis.” Neilson 992 F.2d at 1120.

At step five, the burden shifts to the Comsioner to show that a claimant can perform
work that exists in the natioheaconomy, taking into account thechant’s RFC, age, education,

and work experience. Neilson 992 F.2d at 1120. The Conssioner can meet his or her

> “A claimant's RFC to do work is what theaiinant is still functionly capable of doing on a
regular and continuing basis, despite his impairments: the claimant's maximum sustained work
capability. The decision maker first determirte type of work, based on physical exertion
(strength) requirements, that the claimant hadlR€ to perform. In this context, work existing

in the economy is classified as sedentaghtli medium, heavy, and very heavy. To determine
the claimant’s ‘RFC categorythe decision maker assesses anwdaut’'s physical abilities and,
consequently, takes into account the claimastartional limitations (i.e., limitations in meeting

the strength requirements of work)Villiams, 844 F.2d at 751-52. However, if a claimant
suffers from both exertional and nonexertional litnitas, the decision makenust also consider
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burden by the testimony of a vocational expefackett v. Apfel180 F.3d 1094, 1098-1099,
1101 (9th Cir. 1999).

The ALJ first determined that Ms. Maréim was insured for DIB through December 31,
2015. [#12-2 at 16]. Next, following the five-stepaluation process, th&l.J determined that
Ms. Martinez: (1) had not engaged in substhmgaanful activity sinceJune 24, 2012; (2) had
severe impairments of “obesity and C5+@diculopathy due tomoderate to severe
neuroforaminal stenosis”; and (3) did not hareimpairment or combination of impairments
that meets or medically equals the severitprd of the listed impairments in Title 20, Chapter
lll, Part 404, Subpart P, Appendix 20(C.F.R. 88 404.1520(d), 404.1525, and 404.1526). [#12-
2 at 16-17]. At step four, th&LJ first found that Plaintiff had aRFC to perform light work as
defined in 20 C.F.R. 88 404.1567(b). The Adégecified as follows: “[Ms. Martinez] can
occasionally reach overhead with her left upper extremity. She can frequently handle, finger,
and feel with the left upper extremity. Shengat climb ladders or scaffolds or work at
unprotected heights or with dangesounprotected machinery or \abing tools.” [#12-2 at 17].
The ALJ determined, after reviewing the nwdi evidence, that Plaintiff's medically
determinable impairments could reasonablyelspected to cause traleged symptoms, but
concluded, after reviewing Plaifi's reports of daily living, that statements regarding the
intensity, persistence, and limiting effects o tymptoms were not “entirely credible.td.[at
19]. Ultimately, the ALJ found #t, “although the claimant injured her neck and left arm in
June 2012, she recovered well with the efsemedication and physical therapy.ld[at 22].

In conclusion, the ALJ determined that Ms. Martinez “retains the residual functional

capacity for a wide range of medn work,” [#12-2 at 23], and lied on the VE’s testimony to

“all relevant facts to determine whether the claitisawork capability is further diminished in
terms of jobs contraindicatdy nonexertional limitations.’ld.



find that Ms. Martinez was capable of perfongni her past relevant work as an airfield
management specialist, which defined by The Dictionary oDccupational Titles as a light,
skilled position, and as a server, whicldefined as a light, seiskilled occupation. Ifl. at 22].

The ALJ also determined that other jobs existed in the national economy that Plaintiff could
perform. [d. at 23-24]. Accordingly, the ALJ concluded & Plaintiff was not disabled.

Ms. Martinez now argues thsihe meets the “fedetalefinition of disabled, [#18 at 3-6],
the ALJ should have found her disabled becausedstermined at step two that Ms. Martinez
had severe impairments, and that her impairsguoglify her as disabled pursuant to the listing
of impairments. If. at 6-7, 9-13f. The court finds, in liberallgonstruing Plaintiff's arguments
and upon its own review of whether the ALJ&ctsion is supported by substantial evidence in
the record, that the ALJ erred in failing to cioles all of the relevant medical evidence and

therefore, the determination should be remdrfde further consideration by the ALJ.

® Ms. Martinez also raises several additional argnts on reply. For instance, she asserts that
the ALJ “did not give sufficient weight to rdieal documentation, misctecterized Plaintiff’s
abilities in contradiction to the Residual Ftioning Capacity..., and faiteto properly advise
Pat Paulini, vocational rehaltdiion counselor...of Plaintiff'sexertional and non-exertional
limitations, including Plaintiffs pain and mitigating symptoms, and her prescribed
medications...[and] improperly retieon a vocational expert’s opam that did not consider all
relevant evidence in the record.” [#24 at 2)lith the exception of whether the ALJ properly
considered the medical evidencé&Her within the context of step or the determination of the
RFC), Plaintiff failed to raisery of these arguments in her openbrief and cannot now assert
them for the first time in her ReplyGragert v. Colvin No. 12—cv—-02641-CMA, 2014 WL
1214028, at *5 (D. Colo. Mar. 24, 2014) (finding ataint had forfeited argument raised only in
the reply) (citingSCO Grp., Inc. vNovell, Inc.,578 F.3d 1201, 1226 (10thir. 2009) (noting
that arguments raised for the first time in aydpief are waived) (further citations omitted). To
the extent Plaintiff intended to raise thesheotarguments in her opening brief, she did not
sufficiently develop them so as tlow any meaningful review.See Eateries, Inc. v. J.R.
Simplot Co.346 F.3d 1225, 1232 (10th Cir. 2003) (camthg that appellant’'s superficial
argument with no record citations or legal rewtty was “insufficient to garner appellate
review”); Murrell v. Shalala43 F.3d 1388, 1389 n.2 (10th Cir. 1994) (citlhhdams—Arapahoe
Joint School Dist. VContinental Ins. Co891 F.2d 772, 776 (10th Cir. 1989) (issue not formally
designated is waived; mere mentim context of another mattes not enough)).Accordingly,

this court will address only those arguments identified in the opening brief and to which
Defendant had an opportunity to respond.



B. ALJ’s Consideration of Severe Impairments

The ALJ found at step two th&laintiff had severe impairments characterized as obesity
and C5-6 radiculopathy due to moderate to meveeuroforaminal stenosis. Plaintiff does not
argue that the ALJ should have listed additiomgdairments as severe, but that the ALJ should
have determined her disabled on account efr#idiculopathy at eiér step 2 or 3.See generally
[#18].

1. “Federal” Definition of Disability

As Defendant notes, Ms. Martinez cites Americans with Disallities Act (“ADA”), 42
U.S.C. 12101get seq, in support of her first argument that she meets the federal definition of
disabled. See[#18 at 3]. The ADA “seeks to elimate unwarranted discrimination against
disabled individuals in order both to guaemtthose individualsgeial opportunity and to
provide the Nation with the benebf their consequently increas productivity,” and requires a
fact-specific analysis of whether a particular, disabled individual can perform a certain job with
or without reasonable accommodatid@®ee Cleveland v. Polidlanagement Systems Cqrp26
U.S. 795, 801 (1999) (citing 42 U.S.C. 8 12111(8yY. contrast, the Act ditles an ndividual to
disability benefits if hephysical or mental impairment or impaents “are of such severity that
[s]he is not only unable to do [her] previous wdmkt cannot, considering [her] age, education,
and work experience, engageany other kind of substantial igéul work which exists in the
national economy.” 42 U.S.C. § 423(d). While a finding of digghinder one Act can inform
as to disability under the other Act, the definition of disability under the ADA does not control
the determination of disability under the SdcBecurity Act for te purpose of awarding
benefits. See Cleveland526 U.S. at 801 (“The Social Ggity Act and the ADA both help

individuals with disabilitiesput in different ways.”);Johnson v. State, Oregon Dept. of Human
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Resources, Rehabilitation Djv141 F.3d 1361, 1366-67 (9th Cir. 1998) (citiBgvanks v.
Washington MetroArea Transit Auth.116 F.3d 582, 586 (D.C. Cir. 1997) (“The ADA and the
disability provision of the Social Security Adave different purposes, and have no direct
application to one another”) (further citation omittedee also Toscano v. Warren County
Dept. of Human Service823 F. App’x 120, 122 (3d Cir. 2009)dlding disabilityas recognized
under the ADA is not synonymous with disabilitigat entitles a persoto social security
benefits). Accordingly, whether Plaintiff quadéi§ as disabled under the ADA was not a question
before the ALJ and does not bear on therts review of the ALJ’s decision.

2. Step 2 Determination

Plaintiff next argues that in finding she hsel/ere impairments atep two, the ALJ erred
in ultimately concluding that she ot disabled. [#18 at 7]. Cwaty to Plaintiff's position, step
two does not provide aopportunity for ALJs to aard benefits, but rathéo proceed with the
subsequent inquiry into whether the claimant parform substantial gainful activity within the
economy. The term “impairment” is not synonymaith “disability,” and step two represents
an early stage of the administrative procedgsyhich ALJs may “weedut...those individuals
who cannot possibly meet the statutory definition of disabilifgdwen v. Yuckeri82 U.S.
137, 156 (1987) (O’Conner, J., concurring@ee also Langley v. Barnha®73 F.3d 1116, 1123
(10th Cir. 2004). Thus, an ALJ ends the evaluagibstep two, and denies benefits, only if he or
she finds the claimant does not have an impaitroe combination of impairments that would
have more than a minimal effect on the claittgability to do basi work activities. Williams,
844 F.2dat 750. Upon finding that aaimant has a severe impaen, as the ALJ found here,

the five-step evaluation described abovguiees the ALJ to proceed to step 3.
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3. Subsequergteps

Ms. Martinez generally argues that her impent is such that the ALJ should have
determined her to be disabled. Though she doesttrdiute it to a particular step, this court
construes this argument as a challenge to the either the ALJ’s determination at step 3 that her
severe impairment is not equivalent to arigtior as a challenge tbe RFC as formulated by
the ALJ, as Ms. Martinez's asserts the ALJd“chot give sufficient weight to medical
documentation” On reply, Ms. Martinez asks the coto review an Omber 2012 Med-9 form
completed by her Veterans Affairs (“VA”) primacare nurse practitioner, Nenette McNamera,
and records authored by three VA primary ecahysicians: Richard J. Oh, M.D.; Peter
Torberntsson, M.D.; and Joseph P. Pineau, M32e[#24 at 4-5]. Ms. Martinez argues that
these records support a finding that her impairment is permaniert. The ALJ reviewed the
Med-9 form and Nurse McNamera’s assessnea®[#12-2 at 20], and this court finds no basis
to disturb the ALJ’s findings withespect to those records.

However, the ALJ did not address the resoggnerated by Drs. Oh, Torberntsson, or
Pineau, which state as follows. On Septen#8 2013, Dr. Oh observed that, with respect to
Plaintiffs C5-6, while “[tlhere is mild circuferential disc bulge without significant canal
stenosis,” there is also “moderate to seveferleural foraminal narrowing secondary to disc
osteophyte complex.” [#12-12 at 576-577]Records from a follow up appointment on
November 20, 2013 with Dr. Torbernstsson agaiticate “severe C5/6 left neuroforaminal
narrowing,” although they alsstate that Plaintiffs Apl 2013 EMG was negative for
radiculopathy. Id. at 660]. Finally, on February 13, 201. Pineau observed that an MRI

indicated Plaintiff “has nerve root inmgement on the left at C4-5-6.'d[ at 595].

" In either case, Ms. Martiiz bears the burden of proofielson v. Sullivan992 F.2d 1118,
1120 (1993).
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While an ALJ is not required to discusseey piece of evidence in the record, she must
discuss the evidence supporting her decision awl“alust discuss the uoitroverted evidence
[slhe chooses not to rely upon, as well the significantly probative evidence [s]he
rejects.” Clifton v. Chater,79 F.3d 1007, 1009-10 (10th Cir. 19980 C.F.R. § 404.1520(a)(3),
(e). See also Holcomb v. Astru@89 F. App’x 757, 760 (10th Ci2010) (“[T]he ALJis required
to consider all relevant evidence in eth record, including opions from medical and
non medical sources who have treated themaat”) (citing Social Security Ruling 06-03p,
2006 WL 2329939, at *4 (Aug. 9, 2006Brogan 399 F.3d at 1262 (citinBaker v. Bowen386
F.2d 289, 291 (10th Cir. 1989)). The court widit reweigh the evidence, but must nonetheless
“meticulously examine the record as a whateluding anything that may undercut or detract
from the ALJ’s findings in order to determiifethe substantiality test has been meGrogan
399 F.3d at 1262 (citing/ashington v. Shalal&7 F.3d 1437, 1439 (10th Cir. 1994)).

The ALJ found that Ms. Martinez’'s “meddilly determinable impairments could
reasonably be expected to cause the allegedteymsy’ but that her stainents concerning “the
intensity, persistence, and limiting effects” of the symptoms were not entirely credible in light of
the objective medical evidencedicating reduced symptomsich her testimony regarding her
daily activities® [Id. at 19]. For example, the ALJ found that Plaintiff's recovery ‘“is
demonstrated by consistent improvement in dhjeanedical signs and findings from June 29,
2012 to March 2013...by a normal EMG in Ap2013, and by cervitax-rays showing
improvement in her subluxation bér cervical vertebrae so that the condition was deemed only
mild.” [ld. at 22 (citing #12-12 at 576-578)]. Thisurt concludes that ¢hrecords authored by

Drs. Oh, Torberntsson, and Bau represent probat¢ivevidence that thALJ was required to

8 Ms. Martinez does not challenge the 24 determination of her credibility.
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discuss in her findings. Because the ALJ faitedmention these records, this court cannot
determine if she rejected the findings contdirikerein, and, if so, why, or determined the
findings were tempered by other medical records, or simply overlooked them. While the ALJ
may conclude on remand that the VA records doimpact her disability determination, she
must indicate why she reaches that outcBme.

In addition, in one sectioof the RFC determination, the ALstates that Plaintiff can
perform “light” work [#12-2 at 17], but thenoacludes by stating that Ms. Martinez has been
capable of performing a wide range of “mediwmrk as described in Finding 5 of the RFE.”

[Id. at 22]. Upon remand, the ALJ should clarife tRFC, in light of the additional medical
evidence.

4. Musculoskeletal Listing

Lastly, Ms. Martinez argues that her impainheneets the Social 8arity listing. At
step three, the determination is made “whetherithpairment is equivalent to one of a number
of listed impairments that the [Commissionedknowledges are so severe as to preclude
substantial gainful activity."Williams, 844 F.2d at 751. Thus, an Almay truncate the five-step

evaluation if he or she finds thtite severe impairment meetseauals the severity of a listed

® The court properly addresses this matter evignowt affording Plainff a liberal construction
of her arguments, given its independent respditgibd examine whether substantial evidence
supports the ALJ’s opinionVomack v. AstryeNo. CIV-07-167-W, 2008 WL 2486524, at *5
(W.D. Okla. June 19, 2008) (citation omitted)bgerving that a reviewing court may not
“abdicate its traditiongjudicial function, nor esqae its duty to scrutinizéhe record as a whole
to determine whether the conclusions reached are reasonable”).

10« ight work involves lifting no more than 20 pads at a time with frequelifting or carrying

of objects weighing up to 10 pounds. Even though thgiwdfted may be verittle, a job is in
this category when it requires a good deal ofkimg or standing, or wén it involves sitting
most of the time with some pushing and mgliof arm or leg controls.” 20 C.F.R. §
404.1567(b). Medium work involves lifting no motiean 50 pounds at a time with frequent
lifting or carrying of objects weighing up to 25 pounds. at § 404.1567(c). If an individual
can perform medium work, she can alsdqen “light” and “sedentary work.”ld.
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impairment. See Wilson v. Astrué02 F.3d 1136, 1139 (10th Cir. 201(0At step three, if a
claimant can show that the impairment is equiviate a listed impairment, he is presumed to be
disabled and entitled to benefits.”). The imp@nt or combination of impairments must satisfy
the listing for at least twelve consecutive mon#ieg Barnhart v. Waltgrb35 U.S. 212, 214-15
(2002), and a claimant has the burde establish that her impaiemt(s) meet a listing set forth
at 20 C.F.R., pt. 404, subpt. P, app.SkeDoyal v. Barnhart331 F.3d 758, 760 (10th Cir.
2003).

Plaintiff argues the ALJ erred in failing ton@l that her impairment(s) meet the criteria of
section 1.00, regarding musculoskeletal issbe$, she does not specify which of the seven
listings within section 1.0@pplies to her conditionSee[#18 at 9-10]. Defendant contends that
by not identifying a specific listing, Plaintiff Bavaived this argument. [#22 at 10]. Although
Defendant is correct that thewo should consider and discussly those comntions that a
claimant has adequately briefékyes-Zachary v. Astrué95 F.3d 1156, 1161 (10th Cir. 2012),
| am mindful that Plaintiff is proceedingro se and that the court isequired to afford her
arguments a liberal construction. Thus, | will ddes Plaintiff’'s argument within the context of
the medical listing identified andstiussed by the ALJ in her opinion.

Here, the ALJ considered Listing 1.04(A)dafound that Plaintiff's impairment did not
meet the listing criteriaListing 1.04(A) reads:

Disorders of the spine(e.g., herniated nucleus pulposus, spinal

arachnoiditis, spinal stenosis, ostebatis, degenerative disc disease,

facet arthritis, vertebral fracture), rdétdug in compromise of a nerve root

(including the cauda equipar the spinal cord.

With:

A. Evidence ofnerve root compression characterized by neuro-anatomic

distribution of pain, limitabn of motion of the spine, motor loss (atrophy with
associated muscle weakness or musebakness) accompanied by sensory or
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reflex loss and, if there imvolvement of the loweback, positive straight-leg

raising test (sitting and supine);

or

B. Spinal arachnoiditis, confirmed lan operative note or pathology report of

tissue biopsy, or by apppriate medicallyacceptable imagingnanifested by

severe burning or painful dysesthesia, resulting in the need for changes in position

or posture more than once every 2 hours;

or

C. Lumbar spinal stenosis resudf in pseudoclaudication, established by

findings on appropriate medically accdgta imaging, manifested by chronic

nonradicular pain and weakness, and rasyin inability to ambulate effectively,

as defined in 1.00B2b.
20 C.F.R., Part 404, Subpart P, Appendix 1, § {eddphasis added). The ALJ recognized the
following: the C5-6 radiculopathy was initiallharacterized “by someerve root compression
with neuro-anatomic distribution of pain ahditation of motion ofthe spine”; a June 2012
exam revealed “-5/5 hand grip,” but also tR#&intiff’'s deep tendon reflexes and sensation were
intact; and October 2012 medical notes repogiep weakness, arm numbness, and Plaintiff’s
inability to lift her left arm overhead. [#12-at 17 (citing #12-7 at 268, 252-253)]. The ALJ
then considered that “most of thessenptoms had resolved” by November 2012, (citing #12-
8 at 400-402, #12-9 at 403-406], and that by Febr@ais, Plaintiff's “radcular symptoms had
begun to resolve despite some ongoing redagticstrength and rge of motion.” [d. (citing
#12-8 at 303-304)]. The ALJ thus concluded thatmedical evidence demonstrated “only brief
loss of sensation,” rather than reflex or motor loss.] f*

“To show that an impairment or combination of impairments meets the requirements for
a listing, a claimant must providgpecific medical findings thatupport each of the various

requisite criteria for the impairment.Lax, 489 F.3d at 1085 (citing 20.F.R. § 404.1525). If

the ALJ finds that the claimant does not meettadismpairment, she is “required to discuss the

' The ALJ also considered whether Plaintif6besity combined with her spinal issue might
meet a medical listing and determined fromréneord evidence it did mo [#12-2 at 17].
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evidence and explain why [s]he found that [#tlaimant] was not disabtl at step three.”
Morgan v. Astrug236 F. App’x 394, 396 (dth Cir. 2007) (quotinglifton v. Chater,79 F.3d
1007, 1009 (10th Cir. 1996)). While the ALJ is nequired to discuss every piece of evidence,
the record must nonetheless demonstratettieat\LJ considered all of the evidende.

| find that the above discussion concerning YA records applies equally to Plaintiff’s
contention regarding whether the ALJ erred at shepe. Without mention of these records in
her opinion, | cannot find thahe ALJ considered all of thevidence in determining that
Plaintiff's impairments do not meetelseverity of a listed impairment.

CONCLUSION

For the reasons set forth herein, the court respecREWERSES and REMANDSthe
Commissioner’s decision for further considesatiat step three andnya subsequent steps,
including the determination of éhappropriate RFC, of the impadtany, of the medical records

authored by Drs. Oh, Torberntsson, and Pineau.

DATED: March 23, 2017 BY THE COURT:

s/NinaY. Wang
United StatedMagistrateJudge
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