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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 16-cv-00690-MSK
CLINTON T. ELDRIDGE,
Applicant,

V.

J. OLIVER, Warden, and
U.S. PAROLE COMMISSION,

Respondents.

ORDER DENYING APPLICATION FOR WRIT OF HABEAS CORPUS

This matter is before the Court on the Apation for a Writ of Habeas Corpus Pursuant
to 28 U.S.C. § 2241 (ECF No. 1) filpdo seby Applicant Clinton T. Eldridge, an inmate at the
United States Penitentiary, Administrative ditaum, in Florence, Colorado. Applicant
challenges the denial of his parole in 202@] 3, and 2016. Respondents filed a Response (ECF
No. 28), and Applicant filed an “Answer to Respondent’s Response to Writ of Habeas Corpus”
(ECF No. 29) (“Reply”). Applicant alsoléd “Petitioner’'s Requeghe Court to Grant
Permission to Supplement the Record” (ECF No, ‘3@dtion for Leave tdFile a Clarification
on the Issue of ‘Sex Offend&reatment Program’™ (ECF N@&9), “Motion to Supplement the
Record” (ECF No. 44), and “Emergency Motimm a Show Cause Order to Respondents” (ECF
No. 49).

Because Applicant is proceedipgp se the Court must construe his pleadings liberally.
Haines v. Kerner404 U.S. 519, 520-21 (1972)fpcuriam). The Courhowever, cannot act as

advocate for @ro selitigant. Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). The Court
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has determined that it carsmdve the Applicatio without a hearing28 U.S.C. § 2243ee also
Jeter v. Keohan&[39 F.2d 257 n.1 (7th Cir. 1984) (“An evidentiary hearing is not necessary
when the facts essential to consideratiothefconstitutional issue are already before the
court.”). Upon careful review of the materialspplied by the parties,a@lCourt finds that the
Application should be DENIED and the caseSMISSED for the reasons discussed below.
. BACKGROUND

In 1984, Applicant was convicted of eighldiey counts, includingape and robbery, and
was sentenced by the District of Columbia Sugre@iourt to consecutesprison terms totaling 40
to 120 years. (ECF No. 28-2 at 1). Althougbphcant was sentenced by a D.C. court under the
D.C. Code, he was transferred to the custodh®United States Bureau of Prisons (“BOP”) to
serve his sentence pursuant to the NatiQagital Revitalization and Self-Government
Improvement Act of 1997 (“Revitalization Act”)}SeeD.C. Code 8§ 24-101. The Revitalization
Act also transferred paroling awtiity from the District of Columbia Board of Parole (“Board”)
to the United States Parole Commission (“CommissioB8§eD.C. Code8§ 24-131. Applicant
became eligible to be considered for pammn November 9, 2010. (ECF No. 28-2 at 2).

In this action, Applicant challenges ther@mission’s decisions denying him parole in
2010 (“claim one”), 2013 (“claim two”), and 2016 (“claim three”). Construing his allegations

liberally, Applicant raises four claims:



. the Commission incorrectly applied perguidelines cocerning his positive
program achievements;

. the Commission erred in denying parbksed on Applicant’s failure to

participate in sex offender treatmenatimad not been recommended earlier or
made available to him and is meqquired under parole guidelines;

. the Commission incorrectly relied on 18 U.S.C. § 4042; and
. Applicant was denied the right to administrative appeals.

(ECF No. 1 at 2-16).

As relief, Applicant seeks a paroléearing or his release on paroléd. at 5).

[I. STANDARD OF REVIEW

A habeas proceeding under 28 U.S.C. § 2241 is "an attack by a person in custody upon
the legality of that custody, and ..the traditional function of therit is to secure release from
illegal custody."Mclintosh v. U.S. Parole Comm’'hl5 F.3d 809, 811 (10th Cir. 1997) (quoting
Preiser v. Rodriguezi11 U.S. 475, 484 (1973)). Judidiaview of the Commission’s parole
decision is narrowSee Peltier v. BookeB48 F.3d 888, 892 (10th Cir. 2003). The appropriate
standard of review “is whether the decisioarikitrary and capriciougr is an abuse of
discretion.” Dye v. U.S. Parole Comm’s58 F.2d 1376, 1378 (10th Cir. 1977) (per curiasag
also Gometz v. U.S. Parole Comn284 F.3d 1256, 1260 (10th Cir. 2002) (“We will not disturb
a decision by the Parole Commsi'unless there is a clear shogiof arbitrary and capricious
action or an abuse of discretion™) (interndiation omitted). “The inquiry is not whether the
Commission’s decision is supportey the preponderance of the eatiite, or even by substantial
evidence; the inquiry is only whtwedr there is a rational basisthre record for the Commission’s
conclusions embodied in its statement of reaso@aimetz294 F.3d at 1260 (internal citation
and quotation marks omitted). The Court dtrex reweigh evidencanake credibility

determinations, or substitute Jifsdgment for the Commission’s.”ld. Moreover, “it is not the



function of courts to review eh[Commission’s] discretion in dging parole or to repass on the
credibility of reports received by the ¢@mission] in making its determinationDye,558 F.2d
at 1378.
[ll. PAROLE REGULATIONS AND GUIDELINES

At the time of Applicant’s offenses, paraggibility for prisones sentenced under the
D.C. Code was determined by the Board pansuo regulations issued in 1972 (“the 1972
Regulations”).See Daniel v. Fulwood66 F.3d 57, 58 (D.C. Cir. 201&)roviding historical
overview of parole regulations and guideliesD.C. Code offenders). Under the 1972
Regulations a prisoner became eligible for paafier serving the minimum sentence imposed
by the sentencing courtd. Once eligible for parole, the Bal would then determine whether
the prisoner was suitable for parole by coasit a set of factorthat included, “[aJmong
others,’ the nature of the prisoner's offensg gnior criminal historyhis personal and social
history, and his institutional experience (inclhuglibehavior in prison, involvement in academic
and vocational progms, etc.).”ld. at 58-59. The 1972 Regulations contained no prescribed
method for “translat[ing] the factsinto a parole release datdd. at 59 (citingPhillips v.
Fulwood,616 F.3d 577, 579 (D.C. Cir. 2010)). Thus, Board “operated with nearly complete
discretion.” Wilson v. Fullwood772 F. Supp.2d 246, 252 (D.D.C. 2014gg also Sellmon v.
Reilly,551 F. Supp.2d 66, 86 n.15 (D.D.C. 2008) (recogugithat the Board enjoyed “almost
unbridled discretion” in its pate decisions because the 19H@gulations “offered no guidance
as to how these factors shouldveeighted in the decision.”).

In 1987, the Board replaced the 1972 Regulatimith new regulabins creating a system
of points related to offender history, offensauctcteristics, and behaviwhile in prison.See

D.C. Mun. Regs. tit. 28, § 2. seq(1987) (repealed Aug. 5, 2000jhe 1987 Regulations”).



The resulting point total determinachether parole would be grantedl, § 204.19, although the
Board could depart from the pointlcalation in “unusual circumstancesg. 8 204.22.

On August 5, 1997, the Revitalization Aatiolished the Board and tasked the
Commission with responsibility for making paraeterminations “pursuant to the parole laws
and regulations of the District of Columbia.” D.C. C&l24-131(a). In 2000, the Commission
drafted new parole regulationsdguidelines (“the 2000 Guidelinedfjat it applied to any D.C.
Code offender who received an inifgarole hearing &kr August 5, 1998See28 C.F.R. § 2.80
The 2000 Guidelines established a different pbaged system, which calculated a range of
months beyond the time a prisoner is eligible for |gattoat must be servdzefore he is regarded
as suitable for paroleSee Daniel766 F.3d at 59 (citing 8§ 2.80(I))T'he first step in this
determination involves assigning ptarbased on the prisoner's risk of recidivism, the presence
of violence in his current or prior offenses, avitether the current offense involved the death of
a victim or an otherwise high level of violencéd. (citing § 2.80(c), (f)). The sum of these
points, called the prisoner's “base point scazerfesponds to a range of months to be served by
the prisoner, called his “base guideline randé.”(citing 8 2.80(f), (h)). That range of months
is added to the number of months until the prisoner's parole eligibility date, and adjusted upward
for “significant disciplinary infractions” andownward for “superior program achievemenid:
(citing 8 2.80(j)-(I)). Tis calculation at the initial paroteearing produces the prisoner’s “total
guideline range”—the range of time the prisomeist presumptively serve before he is
considered suitable for parol&d. (citing § 2.80(b), (I)). At sulejuent reconsideration hearings,
the Commission “[a]dd[s] together the ... Totali@line Range from the previous hearing, and
the ... guideline range for [any] disciplinary inftiaas since the previodsearing,” and “[tlhen

subtract[s] [any] award for super program achievement.ld. at 60 (citing § 2.80(m)).



Although the Commission may “grant or dgpgrole to a prisoner notwithstanding the
guidelines,” it may do so only in “unusual circumstancdd.”(citing 8§ 2.80(n)(1)).

In 2015, the Commission amended 28 C.F.R.8® to provide thahe Commission must
use the parole guidelines in the 1972 Regulatrdmsn reviewing parole applications filed by
D.C. Code offenders who committed theffenses on or before March 3, 1985ee80 Fed.

Reg. 63115-01 (Oct. 19, 2015); 28 C.F.R. § 2.80(fe Commission promulgated this new rule
due to “developing case law that relates to pagaidelines and the Ex Post Facto Clause,” and
to be consistent with its decision to apply flagole guidelines in th£987 Regulations to any
D.C. Code offender who committed hifemse between March 4, 1985 and August 4, 1P83,
theSellmonrule. SeeB0 Fed. Reg. 63115-01 (Oct. 19, 2015); 28 C.F.R. § 2.80(0). The new
rule provides that “[ajmong others, the U.Stdba Commission takestm account some of the
following factors in making its determination as to parole:

(i) The offense, noting the nature of the violation, mitigating or aggravating . . .

(i) Prior history of criminality, noting theature and pattern of any prior offenses
as they may relate the current circumstances.

(i) Personal and social $tory of the offender, inading such factors as his
family situation, educational developmt, socialization, marital history,
employment history, use of leisure tiraed prior military experiences, if any.

(iv) Physical and emotional health andpmoblems which makave played a role
in the individual’s sociakiation process, and efforts made to overcome any such
problems.

(v) Institutional experience, includingformation as to the offender’s overall

general adjustment, his ability to handierpersonal relatiahips, his behavior
responses, his planning for himself, setting meaningful goals in areas of academic
schooling, vocational education or traigj involvements in self-improvement

activity and therapy and his utilizati@f available resources to overcome
recognized problems. Achievementsagtomplishing goals and efforts put forth

in any involvements in establishedbgrams to overcome problems are carefully
evaluated.



(vi) Community resources available to asshe offender with regard to his needs

and problems, which will supplemen¢atment and training programs begun in

the institution, and be available to assist the offender to further serve in his efforts

to reintegrate himself back into thenamunity and within his family unit as a

productive usefuindividual.
28 C.F.R. §2.80(p)(4).

IV. APPLICANT’'S PAROLE HEARINGS

The Commission conducted Applicant’'&i@ parole hearig on July 21, 2010.See
ECF No. 28-3 at 1). The Commission applied 2000 Guidelines and calculated Applicant’s
total guideline range as 376-420 months, whigheasents the total mge of time he must
presumptively serve before beingisadered suitable for paroleld(at 1, 5). This calculation
included 36-74 months assessed for institutiomaconduct that included a sexual assault,
extortion/blackmail, and sexual proposaldhirto female prison staff memberdd. gt 3-5). In
the hearing summary, the examiner noted thatiégpt had a history of sexual violence, refused
to accept responsibility for his sexual offensasd had not participated in sex offender
counseling or treatment programsd. @t 6). On August 16, 2010, the Commission issued its
Notice of Action denying paroleleclining to depart downwarddim Applicant’s total guideline
range, and continuing the matter feconsideration in three ysar(ECF No. 28-4 at 1).

On October 29, 2013, Applicant appeared atskicond parole suitability hearing. (ECF
No. 28-5 at 1). Applicans total guideline nage remained 376-420 months under the 2000
Guidelines. Id. at 6). In the hearing assessmeng, ékaminer noted that Applicant “was
advised that he is viewed as amreated sex offender; theredoit was recommended that he

seek to participate in Sex Offender; Substaklmese Treatment and Victim Impact programs.”

(Id. at 2). On November 22, 2013, the Commissgzuéd its Notice of Action denying parole,



explaining that a departure from the guideliarge was not warranted, and continuing the
matter for reconsideration in three yearSedECF No. 28-6)

The Commission held Applicant’s thirdnoée suitability heang on January 29, 2016.
(SeeECF No. 28-8). The Commission applied theopaguidelines in the 1972 Regulations in
accordance with the recently amended 28 C.F.R. 8 2.80¢p). [n the hearing assessment, the
examiner stated that his main area of coneexs that Applicant “remins an untreated sex
offender.” (d. at 6). He noted thatgplicant “fully admitted to his sex offenses and, thus,
appears to be a good candidate to complet®@ender treatment programming (SOTP)Id.).
The hearing examiner recommended that Apptipanticipate in SOTP, and that “if the BOP
cannot move him to a facility offering &OTP, he should speak with Dr. Moody about the
possibility she could custom tailor a programtion at the ADX to address his sex crimes and
the accompanying risk of re-offensefd.j. The hearing examinatso explained that “if
treatment providers determine that you are nivaske for residential sex offender treatment at
this time, it is recommended that you particigatether programs, as determined by the Bureau
of Prisons, that address yaisk of re-offense.” Ifl. at 7). Finally, the hearing examiner advised
Applicant to complete drug and alcohol programming as will). (

On February 19, 2016, the Commission isstediotice of Action denying parole and
continuing the matter for reconsideration irbfery 2019. (ECF No. 28-9). The Commission
provided the following reasonsrfds decision to deny parole:

[Y]ou are a more serious risk besauthe Commission finds you require

additional meaningful programming theddresses the underlying causes of your

criminal behavior and your risk of-@fense. The Commission finds you remain

an untreated sex offender. Furthereygrou have not completed any drug and

alcohol treatment classes despite yadmission that you were using drugs and
alcohol at the time you committed yaunstant offenses of conviction.



It is recommended you complete drug ahzbhol treatment classes before your
next hearing.

Additionally, the Commission is recommaing that you promptly volunteer for
and participate in a residential sex offer treatment program within the Bureau
of Prisons. If treatment providers detene that you are not suitable for the
residential sex offenderdatment at this time, it is recommended that you
participate in other programs, as detmed by the Bureau of Prisons, that
address your risk of re-offens&he Commission will consider your participation
in such a program at yourext rehearing and evaluate whether you are a lesser
risk to continue théype of criminal behavior thdtas led to your current period

of incarceration.

The Commission will consider yoparticipation in the programming

recommended above at your next rehrepend evaluate whetr you are a lesser

risk to continue the type of criminal befar that has led to your current period of

incarceration. The Commission alsods your continued incarceration beyond

the ordinary 12-month rehearing is nesa&ry to allow sufficient time for you to

complete these critical programming goals.
Id. (emphasis in original).

V. MERITS OF APPLICANT’'S CLAIMS

A. Program Achievement Credit

Applicant first claims that the Commissiorcarrectly applied the 2000 Guidelines at his
2010 and 2013 parole proceedings by failing to deduct any points for program achievements.
Respondents argue that this claim fails bectus€ommission properly excised its discretion
in determining whether to rely on program achievements as a basis for recommending parole.

Under the 2000 Guidelines, if the Commissiimals that an offender has demonstrated
“superior program achievement,” it may dedtarte-third of the number of months during
which the prisoner demonstrated superior progachievement” from his guideline range. 28

C.F.R. § 2.80(e)(1), (k). Wher an offender has demonstrated “superior program achievement

is the subjective determination oktthearing examiner and Commissid@ellmon551 F.



Supp.2d at 88. The decision whether t@adicredit also is discretionargrutchfield v. U.S.
Parole Comm’n438 F. Supp.2d 472, 478 (S.D.N.Y. 2006).

At Applicant’'s 2010 parole hearing, the exaerimoted that Applicant had completed his
GED in 1991 while in state custody, and also cletgg additional educational, vocational, and
step-down programs in the BOP. (ECF No. 2&-8). The hearing examiner did not award
superior program achievement credid.), At the reconsidation hearing in 2013, the
examiner found that Applicant “has not partated in any additional programs” since his 2010
parole hearing. (ECF No. 28-5 at 5).

The Court finds the record reflects that the Commission acknowledged and assessed
Applicant’s program achievements while incarcetabit nonetheless exercised its discretion in
deciding that Applicant should nbe granted credit for superior program achievement under the
2000 Guidelines. Applicant hast shown that this decision was arbitrary and capriciy®,

558 F.2d at 1378. Therefore, the Court codeb that the Commission did not abuse its
discretion in failing to award pplicant superior program achievement credit at his 2010 and
2013 parole proceedings.

To the extent Applicant is asserting thia Commission improperly applied the 2000
Guidelines at his 2010 and 2013 proceedingsolation of the Ex Post Factdlause, this
argument is moot at this juncture becatlmeCommission conducted a new parole suitability
hearing on January 29, 2016, and applied thel@guidelines in th 1972 RegulationsSee e.g.,
Hunter v. Reilly405 F. App’x 514, 515 (D.C. Cir. 2011) (unpished) (holding tht the district
court properly dismissed the case as mdutre the Commission conducted a new parole
hearing applying the comtlling guidelines)see also Taylor v, Reill$85 F.3d 1110, 1112 (D.C.

Cir. 2012) (noting plaintiff did notontest that his claim for mpctive and declaratory relief

10



under the Ex Post Facto Clausame moot when the Commasiagreed to grant him a new
parole hearing and apply the parglgdelines in the 1987 Regulationklynter v. U.S. Parole
Comm’n,406 F. App’x 879 (5th Cir. 2010) (unpublishgtplding that prisoner’s receipt of July
2009 parole hearing applying old guidelines mdas Ex Post Facto claim based on his 2005
and 2008 hearings).

In addition, in making a parole de@siunder 28 C.F.R. § 2.80(p), the Commission
considers numerous factors, including thisgarer’s institutional involvement in academic,
vocational, and therapeutic prograngee id8§ 2.80(p)(4)(v)see also Danielf66 F.3d at 58-

59. Thus, the decision to consider and weigigram achievement is solely within the
discretion of the Commission under the paguélelines in the 1972 Regulations and the 2000
Guidelines.See Sellmorg51 F. Supp.2d at 86 n.15, 88 (stgtthat the 1972 Regulations
“offered no guidance as to how factors shouldviegghted in [a] écision,” and “superior
program achievement” under the 2000 Guidelimas “determined subjectively by the Hearing
Examiners and Commissionerssge also Otsuki v. U.S. Parole ComnTr/ F.2d 585, 587
(10th Cir. 1985) (holding thatnder regulations concerning supe program achievement, the
Commission may decline to advararole date because of seriousness of inmate’s offense). As
explained above, Applicant has not demonstrttatithe Commission abused its discretion in
evaluating Applicant’s program achievements wlgithis parole proceedings. Accordingly, the
Court rejects Applicant’s arguments in his first claim.

C. Sex Offender Treatment

Applicant next claims that the Commissiemed in denying parole in 2016 based on
Applicant’s failure to participate in a seKender treatment program that was not recommended

at earlier parole proceedings p@licant also alleges that thige of program is unavailable at

11



the prison where he is incarceiteApplicant finally asserts thaex offender treatment was not

a precondition for parole undétte 1972 Regulations. Respondeatgue that Applicant was
advised to undergo sex offender programmyeg failed to make a good faith attempt to
participate in any rehabilitatevprogram; Applicant has failed to demonstrate that such
programming was not available to him; and @@mmission has discretion to set requirements
for parole, including sex offendeetaitment that demonstrates a lessened risk to the community.

A review of the record indicas that Applicant was adviséal participate in sex offender
treatment and other rehabilitative programmpnigr to his 2016 parolbearing. At the 2013
hearing, the examiner “advisedpplicant that she viewed hifias an untreated sex offender,”
and recommended “Sex Offender, Substance @dbnsl Victim Impact programs.” (ECF No.
28-5 at 2). Similarly, the examiner noted is Bummary of the 2010 parole hearing that “the
subject will need to have some participatiorither the Sex Offender Management Program
(SOMPT) and/or the Bureau of Prisons Sdfe@der Treatment Program (SOTP) prior to his
release to the community.” (ECF No. 28-3 at Bhus, Applicant’s psition that he was not
aware of the need to participate ix sdfender treatment is unavailing.

Applicant’s second argument—that then@uission’s decision to deny parole was
arbitrary and capricious because it was fmateéd upon Applicant’s failure to utilize
programming that was not available to him & fficility where he has been incarcerated—also
is without merit. The Commission informed Amgalnt that he should garipate in sex offender
treatment, programming, or couriaglto address the underlying casigd his criminal behavior.
(SeeECF No. 28-3 at 6; ECF N@8-5 at 2; ECF No. 28-8 ét7). Applicant has not
demonstrated that some form of programming or therapy addressing his sex offenses was not

available to him the United StatesniRentiary in Florence, Colorado.

12



Moreover, the BOP must balance numerousofadior determining an inmate’s place of
imprisonment, including the fady’s resources, the hare and circumstances of the inmate’s
offenses, and the inmate’s personal histowy eharacteristics. 18.S.C. 83621(b). While
Applicant currently may not be placed ifealeral prison offering a sex offender treatment
program, the BOP is not obligated to prioritize flaisility designation to ensure such availability,
and the Commission may reasonatlinsider the lack of sex offendieatment in its decision to
deny parole. As one court aptly explained:

The fact that a sex offender treatment program was unavailable at USP—
Lewisburg does not preclude the Parole Commission from taking into
consideration the fact that Petitiorexd not completed such a program. The
Parole Commission has neither the autiaror the obligation to assure that
programs designed to improve the prsdmof successfukhabilitation, and
consequently safeguard the community, acigied by corrections authorities. It
is the Parole Commission's responsibitiiyassess the risk posed by a parole
applicant, and completion of an appropriate treatment program is rationally
related to the assessment of that risk, regardless of the availability of appropriate
programming where the inmate is housédthis case, the Parole Commission
was careful to note that its decisionsa@ased upon the undisputed fact that
Petitioner had not participated in€$ Offender Treatment or Counseling
Program.” The Parole Commission diot state that it was denying parole
because Petitioner refusedparticipate in such programming. It ascribed no
fault to Petitioner in this regard. Buttlindeniable fact that such treatment was
not received by Petitioner afforded the Parole Commission a rational basis for
concluding that he posed anaaceptable risk to the community.

Turnage v. BledsgéNo. 08-CV-1662, 2010 WL 3632699,*at (M.D. Penn. Sept. 9, 2010)
(unpublished)see alsdsreenwood v. EnglisiNo. 13-cv-193-RS-EMT, 2013 WL 6085131, at
*2, 4 (N.D. Fla. Nov. 19, 2013) (unpublished) (rejegthabeas petition challenging denial of
parole based on failure to complete sex offetidmtment program notwithstanding claim that
BOP's refusal to transfer inmate totingion offering such programming until Commission
established presumptive parole date placed prisoner in “Catchd®bf)son v. Riod,0-cv-

01164-SMS (HC), 2011 WL 13143678, at *4 (E.D. ®r. 29, 2011) (unpublished) (denying

13



habeas claim challenging Commission’s pad#eision based on BOP’s failure to provide
access to sex offender treatment program wherer@islected not to participate in one-on-one
counseling to address sex offender issues).

The Court finds that the Comssion’s conclusion that Applicant was not suitable for
parole and required “additional meaningful pragnaing that addresses the underlying causes of
[his] criminal behavior and [hjsisk of re-offense,” including some type of sex offender
treatment, was not irrational anreasonable. (ECF No. 28-9). The Commission determined
that Applicant posed a serious risk of reofferyif released on parole based on the seriousness
of his sex offenses, his institutional disciplpanfractions involving sexual misconduct, and his
failure to participate in sex offender and drug afcohol treatment to assist him in becoming
suitable for parole.1d.; ECF No. 28-8). The Court concligj¢herefore, that the Commission’s
decision to deny parole in 2016 satisfies the higlelfierential standard of review accorded to
parole determinations.

Finally, although the 1972 Regulations did arpressly mandateseffender treatment
for release on parole, nothing in the parelgulations limits the Commission’s authority to
consider Applicant’s risk of reoffending,dluding completion of programming and therapy to
overcome “recognized problemsSee28 C.F.R. § 2.80(p)(4) (famts include institutional
experience such as involvement in self-improeet activities and therapy, utilization of
available resources to overcome recognjz@iblems, and achievements in established
programs). Moreover, sex offender treatmengpams, “represent[] a sensible approach to
reducing the serious danger thepeat sex offenders pos#&JtKune v. Lile536 U.S. 24, 48
(2002), and therefore, it is agpriate to consider whether ammate has completed such a

program as indicative of his rehabilitatioSee Turnage2010 WL 3632699, at *6 (“[F]ailure to

14



complete a sex offender program is one ofrtiagy factors parole authorities may take into
consideration in refusing to release an inmasesuccessful completion of such a program bears
rationally on an inmate’s likely rehabilitation.”Jzor these reasons, the@t rejects Applicant’s
arguments concerning the Conssion’s consideration of sex offender treatment in connection
with its parole decision.

D. 18U.S.C.§84042

Applicant also insists that the Conssion erroneously relied on 18 U.S.C. § 4042
because it is inapplicable to non-federal offerdesection 4042 outlingke duties of the BOP,
including providing notice of a sex offender’s release to the community. 18 U.S.C. § 4042(c).
The Commission never referenced or coaed 8§ 4042 in any dfpplicant’s parole
proceedings or its decision to deny paroléug; Applicant’s claim th&t8 U.S.C. § 4042 does
not apply to him as a D.C. Code oftker does not warrant habeas relief.

E. Administrative Appeal

Applicant argues throughout tigplication that he was wrmyfully denied the right to
administratively appeal the Commissiod&cisions denying him parole in 2010, 2013, and
2016. Applicant does not cite any legal authority for his position.

There is no constitutional righd appeal a parole decisio®ee Garcia v. Neaglé60
F.2d 983, 988 (4th Cir. 1981) (“In unmistakablents, the Parole Act sgifically commits the
decision to grant or deny parole to the unrewble discretion of thBarole Commission”);
Ortwein v. Schwal10 U.S. 656, 660 (1973) (“This Court has long recognized that, even in
criminal cases, due process does not requBtate to provide an appellate systens&e also
Ellis v. District of Columbia84 F.3d 1413, 1415-20 (D.C. Cir. 1996) (holding that neither the

Constitution nor D.C. parole regulations create a liberty interest in parole). Moreover, the D.C.

15



parole regulations in effect atehime of Applicant’s offensesdlnot include the right to appeal
the Board’s denial of paroléseeD.C. Code 88 24-40%kt. seq.; see al€t9 Fed. Reg. 68791
(Nov. 26, 2004) (“The Board did not provide Bom appeal of any of its decisions’Finally, the
Commission’s new rule conceng the 1972 Regulations provides that “[d]ecisions resulting
from hearings under this semti may not be appealed to tHeS. Parole Commission.” 28
C.F.R. § 2.80(p)(8). Because Applicant hasdeshonstrated that he was improperly denied the
right to administratively appe#thie Commission’s parole decisions, the Court rejects this claim.
VI. CONCLUSION

Based on the foregoing, Applicant’s claiotsallenging the Commission’s decisions to
deny him parole in 2010, 2013, and 2016 do not warréef ne this action. Accordingly, it is

ORDERED that the Application for a Writ efabeas Corpus Pursuant to 28 U.S.C. §
2241 (ECF No. 1), fileghro seby Applicant, Clinton T. Eldridgeis DENIED and this case is
DISMISSED with prejudice. Itis

FURTHER ORDERED that Applicant’s “Reest the Court to Grant Permission to
Supplement the Record” (ECF No.)3MMotion for Leave to Filea Clarification on the Issue of
‘Sex Offender Treatment Program™ (ECF No. 39), and “Motion to Supplement the Record”
(ECF No. 44) are GRANTED; theourt carefully reviewed thesddocuments in considering
Applicant’s claims for relief. Itis

FURTHER ORDERED that amyther pending motions are DERD as moot. Itis

FURTHERORDEREDthat no certificate of appealability will issue because Applicant
has not made a substantial showing of the denial of a constitutional SightEldridge v.

Berkebile,791 F.3d 1239 (10th Cir. 2015). Itis
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FURTHER ORDERED that leave to procaedorma pauperioon appeal is denied for
the purpose of appeal. The Cocertifies pursuant to 28 UG. § 1915(a)(3) that any appeal
from this order would not be taken in good faiee Coppedge v. United Statés9 U.S. 438
(1962). If Applicant filess a notice of appeal he must alsg fize full $505 appellate filing fee or
file a motion to proceenh forma pauperisn the United States Coust Appeals for the Tenth
Circuit within thirty days iraccordance with Fed. R. App. P. 24.

Dated this 29th day of July, 201
BY THE COURT:

Drcte . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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