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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-0781-PAB-MLC
CHRISTOPHER M. ORWIG,

Raintiff,
V.
CAPTAIN FELICIA BROOKS, Sterlng Corr. Facility Kitchen Marger, Individual Capacity;
LT. STEVEN BADE, Sterling Corr. Facility Heigs Disciplinary Officer Individual Capacity;
OFFICER CLARK, Sterling Corr. Facilit€¢orrectional Officer, Individual Capacity;

Defendants.

RECOMMENDATION ONMOTION TO AMEND COMPLAINT

Magistrate Judge Mark L. Carman

This matter comes before the court onmItiChristopher M.Orwig’s referred motion
(doc. 55) to amend his first amended comjlaird to forego the redlined version of his
proposed second amended complaint under D.CQCOCivR 15.1. Defendants Captain Felicia
Brooks, Lieutenant Steven Bade, and OfficaarKloppose the proposed amendment. Doc. 57.
As Defendants were able to argue their opposition wittimubenefit of a redlined version of the
amendment, the court grants Plaintiff's reque$btego the redline. For the reasons that follow,

the court recommentigranting in part and denying in p&taintiff's proposed amendment.

! Because the court’s ruling will result in exclngicertain claims from going forward, the court
assumes its ruling is dispositive and requires a recommend&&m).e.g., Fisher v. Koopman,
No. 15-cv-0166-WIM-NYW, 2015 WL 6502708 *2 n.1 (D. Colo. Oct. 28, 2015ff'd, 693 F.
App'x 740 (10th Cir. 2017Estate of Roemer v. Shoaddg. 14-cv-01655-PAB-NYW, 2017

WL 1190558, at *7 (D. Colo. Mar. 31, 2017).
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l. BACKGROUND

At the time Plaintiff filed higro seoriginal and amended comamts, he was an inmate
of Sterling Correctional Facility*Sterling”). Doc. 1 (complait filed April 4, 2016); Doc. 6
(amended complaint filed April 25, 2016). The ddwas dismissed some Bfaintiff's claims
(Order of March 17, 2017, doc. 32), and Plaintiff has voluntarily idsed some defendants. He
currently has claims for inpctive relief under the Religiollsnd Use and Institutionalized
Persons Act of 2000 (“RLUIPA”) and the Fisinendment against Captain Brooks, Lieutenant
Bade and Officer Clark in #ir individual capacities.

Plaintiff alleges that his soerely-held religious beliefs geire him to keep his bible on
his person. Doc. 6 at 4. At the time of the esext issue, he haeen doing so for “well over
one year.”ld. On December 1, 2015, he reported to thezlidg kitchen for work; Officer Clark
confiscated his bible; Captain Brooks inforntech that a “POR” (posted operational rule)
policy did not permit him to have his bible iretkitchen and ordered him to return to work
without it; Plaintiff attempted to do so but exgaced distress and refused to continue; he was
“written up,” fired from his job, and threatenadth being put in restricted population for
refusing to work without his bibl He further alleges thatdutenant Bade convicted him of
violating the Colorado Department of Cortieats (“CDOC”) Code of Penal Discipline
(“COPD”), AR #150-01, for “failure to work” ashwas assessed a loss of 10 days good time.
Doc. 6 at 8.

Since filing his first amended complaintabitiff has obtained prbono counsel. He also
was transferred from Sterling to the Cage Mountain Reentry Center (“CMRC”) on
November 7, 2017. On December 31, 2017, Plaintiff filed his motion to amend and attached his

proposed second amended complaint. Doc. 55, 55-1. He states the purpose of the amendment is



in large part “to add Rick Raemisch, the Exeaiirector of [CDOC] ... as a Defendant in his
official capacity.” Doc. 55 at 3.

Plaintiff also proposes to add more factdetail regarding his exieg claims, and seeks
to add allegations of conduct at CMRC. Pii#invould allege that CMRC has disciplined him
and threatens additional discipline for his declining to participate in a program (the “Positive
Peer Community Program”) which Plaintiff believes@trary to his religious beliefs. Doc. 55-
1 at  67. Plaintiff also proposes to sepahadwo legal theories — RLUIPA and the First
Amendment — into separate causes of action.

. ANALYSIS
A. Standards for Amending the Complaint
Rule 15(a) provides that “[t]heourt should freely give leawehen justice so requires.”
Fed. R. Civ. P. 15(a)(2).
If the underlying facts or circustances relied upon by a plaintiff
may be a proper subject of relidie ought to be afforded an
opportunity to test his claim ondhmerits. In the absence of any
apparent or declared reason—surs undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue prejudice
to the opposing party by virtue of allowance of the amendment,
futility of amendment, etc.—thkeave sought should, as the rules
require, be “freely given.”
Foman v. Davis371 U.S. 178, 182 (1962). “The purpose @& Rule is to provide litigants the
maximum opportunity for each claim to be asad on its merits rather than on procedural
niceties.” Minter v. Prime Equip. Co451 F.3d 1196, 1204 (10th Cir. 2006) (citations and
internal quotation marks omitted).
Defendants argue Plaintiff’'s proposed amendment is futile on several grounds: mootness

due to Plaintiff's transfer out @terling, statute of limitations, ifare to administratively exhaust

the claim regarding events at CMRC, lack aingling to broadly requeste injunctive relief
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Plaintiff seeks, and as to Plaintiff's regtiéor good time credit, mootness because his
punishment in the disciplinary proceeding was sugied and has since been withdrawn. In his
reply, Plaintiff withdrew the claim fogood time credit. Doc. 64 at 8, n.4.

“A proposed amendment is futile if the colapt, as amended, would be subject to
dismissal.” Full Life Hospice LLC v. Sebeliug09 F.3d 1012, 1018 (10th Cir. 2013) (internal
guotation marks omitted). In determining whether a proposed amendment should be denied as
futile, the court must analyze a proposed amendaiitit were before the court on a motion to
dismiss pursuant to Federal Ruté<Civil Procedure 12(b)(6)Hunt v. Riverside TranspNo.
Civ.A. 11-2020-DJW, 2012 WL893515, at *3 (D. Kan. May 23, 2012). Because the court
must consider futility by theame light as a Rule 12(b)(@otion, the court generally cannot
consider matters outside of the proposed amended complety. Pache¢c®27 F.3d 1178,
1186 (10th Cir. 2010). The courettefore does not consider tfaetual materials the parties
submitted on this motion.

A claim is subject to dismissal if it does rfobntain sufficient factual matter, accepted as
true, to state a claim to relidfat is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678
(2009) (internal quotation marks omittepliotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). “[A] well-pleaded complaint may proceexkn if it strikes a savvy judge that actual
proof of [the alleged] facts is improbable, @hdt a recovery is vememote and unlikely.”
Sanchez v. Hartley810 F.3d 750, 756 (10th Cir. 2016) (quotihgombly 550 U.S. at 556). The
defendant bears the burden of showing futilidunt, 2012 WL 1893515, at *%eealso
Carefusion 213, LLC v. Prof'l Disposables, InCiv. A. No. 09-2616-KHV-DJW, 2010 WL
4004874, at *5 (D. Kan. Oct. 12, 2010). Claims are siguject to dismissal if the allegations

show some legal bar to the claifBee, e.gGee,627 F.3d at 1193 (plaintiff's allegations



showed some of his claimgere barred as untimely$ause v. BaueB59 F.3d 1270, 1278 (10th
Cir. 2017),petition for cert. pendingclaims barred by qualifieadnmunity were appropriately
dismissed with prejudice).

B. Claims Regarding Conduct at Sterling.

1. Mootness

Article Il of the U.S. Constitution restrictselcourt to considering only active cases or
controversies. Therefore, if a claim become®t during litigation, theourt lacks jurisdiction
to continue hearing the ctai As Plaintiff notes,

When a prisoner files suit against prisdfiatals who work in the institution in

which he is incarcerated, seeking declamaand injunctive reéf on the basis of

alleged wrongful conduct by those officiadsd then that prisoner is subsequently

transferred to another prison or releadesin the prison system, courts are

presented with a question of possible mootness.
Jordan v. Sos&54 F.3d 1012, 1027 (10th Cir. 2011). “[Ahpitiff lacks standing to maintain a
declaratory or injunctive acn unless he or she can demonstrate a good chance of being
likewise injured in the future.’Sause859 F.3d at 1277 (internal quotation marks omitted).
“[P]ast exposure to illegal conduct does noitself show a present case or controversy
regarding injunctive relief if unaccompanibg any continuing present adverse effeciSity of
Los Angeles v. Lyond61 U.S. 95, 102 (1983) (internal ellipsis omitted).

Here, although Plaintiffleges both Sterling and CMCiave applied the same
disciplinary rule in ways thatiolate his freedom of religh, he does not allege the same
violation of that right. Plaitiff alleges CMCR is substantiallyurdening his religious expression
because he will not participateanpeer program; he does atiege that CMCR is prohibiting

him from carrying his bible. The case law isail that to avoid mootness, a plaintiff seeking

injunctive relief must establishgood chance of suffering the same violation of the same right.



In Lyons for instance, the court required the pldfrtb establish a “real and immediate threat
that he would again be stopped for a traffic violator for any other offense, by an officer or
officers who would illegally choke him intanconsciousness withoahy provocation or
resistance on his partl’yons 461 U.S. at 105. I8ausethe plaintiff alleged one of the
defendant police officers had

threatened her again ... and lectured thet freedom of speech means nothing.

These allegations are insufficient tontenstrate that Sause faces a good chance

of being likewise injured in the future. dhis, Sause fails to establish she faces a

real and immediate threat that (1) the defendants will again enter her home while

investigating a crime; (2) she will agakneel and pray; and (3) the defendants
will again order her to stand up andgsipraying so they can harass her.
Sause859 F.3d at 1277-78 (internal quotation maakd citations omitted). Thus to avoid
mootness for his claims regarding conduct atli§terhe would have to allege the very same
conduct has occurred at his neagifity. Plaintiff does not do soHis claims alleging wrongs at
Sterling are futile, unless twan still obtain some relief for those wrongs.

In this connection, Plaintiirgues “a claim is not moot ‘when there is some possible
remedy, even a partial remedy or one not requdstede plaintiff.”” Doc. 64 (reply) at 8
(quotingRezaqg v. Nalley677 F.3d 1001, 1010 (10th Cir. 2012)).

A case is not moot when theresismepossible remedy, even a partial remedy or

one not requested by the plaintiff.. While a court may not be able to return the

parties to thestatus quo ante... a court can fashiosomeform of meaningful

relief in circumstances suels these. ... Even the posétigiof a “partial remedy”

is sufficient to prevent [a] case from being moat. Even if that relie—such as

new retroactive transfer hearings witldequate procedalr protections—is

unlikely to result in transfers to less-rédive conditions, it igelief nonetheless.

Id. at 1010 (emphasis original; internal quotation marks omitted, €imgch of Scientology of
Cal. v. United State§06 U.S. 9, 12-13 (1992)).

Plaintiff argues that the caurould still grant partial teef on his claims regarding

Sterling because the court could order expungewfdnis COPD conviction. In his current



pleading, Plaintiff requestater alia “the conviction of ‘COPDViolation [be] overturned.”

Doc. 6 at 11. In the proposed SAC (apparently before Plaintiff realized the disciplinary sentence
had been suspended and later dropped), he requests an order for Cp@Rite Plaintiff with

eight (8) days of good time served,” and “sudteotand further relief as the Court deems just

and proper.” Doc. 55-1 at 13.

Plaintiff has not expressly named CDOCaagefendant in his proposed amendment, but
argues the claim against Executive Director Raemisdtiis official capacity is the same as a
claim against CDOC. “Official capacity suitsgenerally represenhly another way of
pleading an action against an entityndfich an officer is an agentKentucky v. Grahan$73
U.S. 159, 165 (1985) (internal quotation marksttad). “As long as the government entity
receives notice and an opportunity to responayfcial-capacity suit isin all respects other
than name, to be treated as a suit against the en@aham 473 U.S. at 166. CDOC received
notice when the U.S. Marshals served Pl#iatcomplaint. Doc. 11 (waiver of service on
behalf of seven Sterling officers including tivarden, signed by a reggentative of CDOC'’s
office of legal services). The court will tledore refer to the proposed claims against Mr.
Raemisch as claims against CDOC.

If Plaintiff ultimately proves the elements lois claims, expungement of the disciplinary
conviction from Plaintiff's records still possible to award ageat CDOC. To this extent, the
claims alleging violations &terling are not moot. Howevd®laintiff's claims against
Defendants Brooks, Bade and Clark are moeat;cthurt cannot order these officers in their
individual capacities to k& official action on behaldf Sterling or CDOC.See, e.g., Lester v.
Garrett, No. 09-cv-01783-DME-KMT, 2010 WL 3075568t *1 (D. Colo. Aug. 3, 2010) (citing

Simmat v. U.S. Bureau of Prisod4,3 F.3d 1225, 1232 (10th Cir. 2005)).



2. Timeliness

Defendants argue the claims against CDQOgauiréing conduct at Sterling are barred by a
two-year statute of limitation. As Plaintiff rest, however, the statute of limitation for RLUIPA
claims is four years. 28 U.S.C. § 1658(a) \{licaction arising under aAct of Congress enacted
after the date of the enactmentlof section,” which is Dec. 1, 199®ettigrew v. Zavaraf74
F. App'x 801, 807 (10th Cir. 2014Yhe RLUIPA claim against @OC is therefore timely.

Defendants are correct tHalaintiff's First Amendment claim brought through 42 U.S.C.
§ 1983 is governed by Colorado’s residual tveatystatute of limitation in C.R.S. § 13-80-
102(2)(i). See, e.g., Blake v. Dickas@&®7 F.2d 749, 751 (10th Cir. 1998kttigrew,574 F.
App’x at 807.

Pursuant to Federal Rule of Civil Prdcee 8(c)(1), the lagsof the statute of

limitations is an affirmative defense.. A defendant may raise a pre-answer

statute of limitations defense in a Ra®(b)(6) motion to disms, however, when

the dates given in the complaint makear that the righsued upon has been

extinguished.
Lawson v. Okmulgee Cty. Criminal Justice Autto, 16-7070, 2018 WL 1104553, at *3 (10th
Cir. Feb. 28, 2018) (internal citations and quotatimarks omitted). “[T]he accrual date of a
§ 1983 cause of action is a questdf federal law that is noésolved by reference to state law.”
Wallace v. Kato549 U.S. 384, 388 (2007).

[A] civil rights action accrues when thpaintiff knows or has reason to know of

the injury which is the basis of the awti ... The injury in a 8§ 1983 claim is the

violation of a constitutional right, and such claims accrue when the plaintiff

knows or should know that his or her ctingional rights have been violated.
Lawson,2018 WL 1104553, at *4 (internal quotatiorarks and citations omitted, citifdaker v.
Bd. of Regent®991 F.2d 628, 632 (10th Cir. 1993mith v. City of Enidl49 F.3d 1151, 1154

(10th Cir. 1998)). “[W]e first identify the allegeconstitutional violations and then locate when

they occurred.”ld.



Plaintiff's motion was not fild within two years of Decsber 1, 2015, the date he was
first disciplined for refusingo work without his bible +e., being fired from his job, threatened
with being placed in restricted population, and hguiieutenant Stegar file an incident report
for investigation of Plaintiff's refusal to work without his bible. Doc. 55-1 { 7, 43-55, 82.
However, the motion is within two years of Offid@ade’s decision to formally charge (January
4, 2016) Plaintiff with a COPD viation regarding his refusal to wowithout his bible, Officer
Raymond Cole’s hearing of thatarige (January 8, 2016) and hawiction of Plaintiff thereon.
Id. § 57. Plaintiff alleges the COPD convictias a second violation of his First Amendment
rights. Id. 1 60.

Defendants argue the entire cause of actgarding conduct at Sterling accrued on the
date he was first disciplined. They appeacdasider the COPD forahcharge, hearing and
conviction as merely “continuing adverse effe@sd a “later consequee” of the alleged
constitutional violation on December 1, 20150c. 57 at 4-5. Defendants citelustrial
Constructors Corp. v. U.S. Bureau of ReclamatidnF.3d 963, 969 (10th Cir. 1994) for the
proposition that the plaintiff “need not know the feldtent of his injuriebefore the statute of
limitations begins to run.”

Plaintiff replies to the contrg, he alleges “a series ofsdrete acts” taken by separate
officers between December 1, 2015 and January 8, 2016 and each act separately violates his
constitutional rights. Doc. 64 at3. Plaintiff pesuasively cite§ogle v. Pierson2008 U.S.

Dist. LEXIS 24543, at *20 (D. Colo. Mar. 26, 2008 series of decisions made by various
Defendants over a multi-year period which haslréssult of [plaintiff] being continuously
confined in administrative segratgpn” were discrete acts; eadhcision made more than two

years before the complaint was filed wbegred as untimely unless equitably tolledj,d sub



nom. Fogle v. Slackd19 F. App’x 860, 864-65 (10th Cir. April 8, 201Gambina v. Fed.
Bureau of Prisons2011 U.S. Dist. LEXIS 111867, at *13 (D. Colo. Sep. 28, 2011)
(distinguishing between “discreévent in the past” and “antinuously-present condition of
confinement”); andseorgacarakos v. Wiley008 U.S. Dist. LEXIS 69144, at *35-39 (D. Colo.
Sep. 12, 2008) (claims regarding even discretethet have “continuing consequences” still
separately accrue). Indeedeevhe case on which Defendants melgognizes separate accrual
dates for discrete acténdustrial Constructors15 F.3d at 969 (free speech claims accrued in
May 1984 and other claims accrued in August 19&8Hnsistent with the above cases, the court
finds Plaintiff alleges separat#lations of his First Amendment rights in the discipline or
punishments he received between Decertb2015 and January 8, 2016. Thus, the only
portion of Plaintiff's proposeéirst Amendment claim again@DOC regarding Sterling that
may be untimely is the discipline received before December 31, 2015.

An otherwise untimely claim may be broudgytamendments that relate back to the
original pleading under Federal Rwof Civil Procedure 15.

An amendment to a pleading relates b&mkthe date of the original pleading

when:

(A) the law that provides the applicablatsite of limitations allows relation back;

(B) the amendment asserts a claim ofedse that arose out of the conduct,

transaction, or ocetence set out—ort@mpted to be setut—in the original

pleading; or

(C) the amendment changes the partyhernaming of the pty against whom a

claim is asserted, if Rule 15(c)(1)(B)gatisfied and if, within the period provided

by Rule 4(m) for serving the summons and complaint [90 days from date of

filing], the party to bébrought in by amendment:

(i) received such notice of the action titawill not be prejudiced in defending on

the merits; and

(i) knew or should have known that thetion would have been brought against

it, but for a mistake concemy the proper party's identity.

Fed. R. Civ. P. 15(c)(1). “[T]he purpose of teda back is ‘to balarethe interests of the

defendant protected by the statute of limitatioith the preference exgssed in the Federal
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Rules of Civil Procedure in general, and Rulariparticular, for resolving disputes on their
merits.” Santistevan v. City of Colo. Spring$p. 11-cv-01649-MEH-BNB, 2012 WL 280370,
at *3 (D. Colo. Jan. 31, 2012) (quotiKgupski v. Costa Crociere S. p. A60 U.S. 538, 550
(2010)).

“IW]hen a list of parties hashanged,” Rule 15(c)(1)(C) gevns the relation back to the
original complaint.” Watts v. Smoke Guard, Inblg. 14-cv-01909-WYD-NYW, 2016 WL
26503, at *2 (D. Colo. Jan. 4, 2016) (citi@grrett v. Fleming362 F.3d 692, 696 (10th Cir.
2004)). See also Pierce v. Amaran®@/6 F. App’x 788, 792 (10th Cir. 2008). For purposes of
Rule 15, “[n]otice is satisfied when the parties so closely related their business operations
or activities that the institutioof an action against one serves to provide notice of the litigation
to the other.”ld. (quotingLaratta v. RaemisgiNo. 12-cv-02079-MSK, 2014 WL 1237880, at
*16 (D. Colo. March 26, 2014)).

Here, the proposed amendment to sue C&arding conduct at Sterling asserts a
claim that arose out of the conduct Plaintiff setiouhe original and amended complaints. As
noted above, CDOC received notafehis action within the tim period provided by Rule 4(m)
such that it will not be prejudiced. However, Ruc)(1)(C)(ii) requires a “mistake concerning
the proper party's identity.” Deidants argue that Plaiffi is not seeking to correct “a misnomer
or misdescription of a Defendant ... and there is nothing ... to suggest there was a mistake
concerning [Mr. Raemisch’s] identity.” Doc. 57 at 6. DefendantsGateett v. Fleming362
F.3d 692, 696-97 (10th Cir. 2004%arrett remains good law that a plaintiff cannot avoid the
statute of limitations when he pleads claims against anonymous defendants and later seeks to

identify them by nameSee, e.g., Estate of Roemer v. Shobiga 14-cv-01655-PAB-NYW,
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2017 WL 1190558, at *7 (D. Colo. M&a1, 2017). But Defendants rely @arrett’s holding
that

the mistake proviso [in Rule 15(c)(1)] svancluded ... to resolve the problem of a
misnamed defendant and allow a party to correct a formal defect such as a

misnomer or misidentification. ... [AJmamendment changing the name of a
defendant ... relate[s] back ... only if the change is the result of such a formal
defect.

Id. (internal quotation marks and ditans omitted). This aspect Gfarrett has been superseded
by Krupski?

[A] plaintiff might know that the prosgrtive defendant exists but nonetheless
harbor a misunderstanding about his statusler in the events giving rise to the
claim at issue, and she may mistakenly choose to sue a different defendant based
on that misimpression. That kind of liberate but mistaken choice does not
foreclose a finding that Rule 1&(1)(C)(ii) has been satisfied.

Krupski,560 U.S. at 549.

Krupski shifts the focus from whether a pitff actually made a mistake, as the
issue is phrased iGarrett, 362 F.3d at 696 (“a plaintiff'lack of knowledge of
the intended defendant's identity is r@otmistake™) to whether the defendant
should have known that a plaintiff made a mistalkGupski 560 U.S. at 550
(“But repose would be a windfall for@ospective defendant who understood, or
who should have understood, that heaged suit during the limitations period
only because the plaintiff misunderstoodracial fact abouhis identity.”).

Estate of Roemeg017 WL 1190558, at *7.

Thus although Defendants argue Plaintiff always knew the identity of the Executive
Director of CDOC, the focus is instead whetRé&intiff had a mistaken understanding of the
roles or status of potential defendants, of WHiefendants were or should have been aware.
Plaintiff waspro « when he filed his complaint and amed complaint, and the court therefore

construes those pleadings lib&ralPlaintiff begarserving his sentence at Sterling in 2013 and

2 Plaintiff argues Rule 15(c)(1)(C) is inapplidaibecause Plaintiff is not adding a new party:;
Plaintiff originally sued other oftiers of CDOC in their official capacities. However, the official
capacity claims have been dismissed. Doc. 32 at 4, 13. The proposed claim against Executive
Director Raemisch in his official pacity seeks to add a new party.
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had been incarcerated there until his transfeNovember 7, 2017. Approximately one month
after his lawyer entered an appearance and thee&s before the limitations period for the First
Amendment claim would run regarding thedpline received oDecember 1, 2015, CDOC
transferred him to another facility. Doc. 3%t 11 18, 64; Doc. 55 (motion) at 2. Giving
reasonable inferences to Plafifgi allegations, he had a mis&k understanding of the roles or
status of the Defendants and pdt@rdefendants as to the relie¢ requests going forward. It
appears he misunderstood that either Defendremitd remain his jailors until he was released,
or that at least one of them would have ongaiatipority to modify the disciplinary record he
received at Sterling.

Defendants (and CDOC) should haealized that iPlaintiff correctly understood the (a)
significance a transfer would hawa his request to have thesdiplinary conviction overturned,
(i.e.,the officer who found the digdinary violation would appargly not have authority to
expunge that conviction after Plaintiff was trams#d); and (b) that ofiers in their individual
capacity cannot take officialcts on behalf of CDOC, he wiol have hamed CDOC as a
defendant sooneiSee, e.g., Laratt&014 WL 1237880, at *16 (finding amendment to add
Executive Director Raemisch related back becéatseclear that Plaintiff, while proceedingo
se,misunderstood that he had to name specificriiiats in their official capacities in order to
obtain declaratory andjumctive relief.”); Santistevan v. City of Colo. Sprind$o. 11-cv-
01649-MEH-BNB, 2012 WL 280370, at *6—7 (D. @oban. 31, 2012) (plaintiffs amendment to
add parties related back becabased on factual misunderstandinfsheir roles or whether the
officers acted in conformity with county policies). Some pgéstpskicases in the Tenth Circuit
have not found a mistake within the meanifigrule 15(c)(1)(C) irarguably similar

circumstances, but theeidk of discussion regardingupski’s broadening of the concept makes
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those cases unpersuasive hedee, e.g., Doe v. Bd. ofyCComm'rs of Craig CtyNo. 11-cv-
0298-CVE-PJC, 2012 WL 2175792, at *4 (N.D. Okla. June 14, 26#2¢;v. SmithNo. 14-cv-
01435-WJIM-KLM, 2015 WL 5026194, at *10 (D. Colo. Aug. 26, 2015).

Specifically, CDOC knew that it had the distton and authority to transfer inmates
between CDOC facilities whenever it “deems it to be in the best interests of said person and the
public.” See, e.g., Schmaltz v. Zavands, 08-cv-134-MSK-CBS, 2010 WL 466149 (D. Colo.
Feb. 7, 2010) (discussing C.R.S. 8§ 16-11-308(6pOC also should have known that officers
in their individual capacity cannot take officedts on its behalf, and that if Plaintiff were
transferred, it would at best be unclear to Piffi(and the court) whetheSterling officers could
still modify Plaintiff's disciplinay record. This is not a sceiam which a plaintiff made “a
deliberate choice to sue one paristead of another while fyllunderstanding the factual and
legal differences between the two partieKrupski,560 U.S. at 549See Truijillo v. City & Cty.
of Denver14-cv-02798-RBJ-MEH, 2016 WL 5791208 (Dolo. Sep. 7, 2016). Plaintiff's
proposed amendment to bring the First Amendrmkzim against CDO@eets the requirements
of Rule 15(c)(1)(C), relates back to lisginal complaint, and thus is timely.

In sum, Plaintiff’'s proposed claims regangl conduct at Sterling are neither moot nor
untimely as to CDOC. But his proposed clamgginst Defendants Brooks, Bade and Clark in
their individual capacities became moot winenwas transferred to CMRC and are therefore
futile.

C. Claims Regarding Conduct at CMRC.
Plaintiff also proposes to add his discipline at CMRC as another fact basis for his claims,

particularly his RLUIPA claint. To the extent Plaintiff attempts bring this part of his claims

® The proposed First Amendment claim incorporatepreceding paragraphs but discusses only
the discipline at Sterling. The court assgrtigt the claim includes discipline at CMRC.
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against the individual Defendants, it is futiféhe individual Defendants @officers at Sterling,
and Plaintiff does not allege that they had ang o the discipline or threatened discipline he
has received at CMRC. Asto CDOC,

On motion and reasonable notice, the tooay, on just terms, permit a party to

serve a supplemental pleading setting ay transaction, occurrence, or event

that happened after the daikthe pleading to beupplemented. The court may

permit supplementation evemough the original pleading defective in stating a

claim or defense.

Fed. R. Civ. P. 15(d). In himsotion, Plaintiff did not charactee his motion as one requesting
to file a supplemental pleading, but Defendaatognize Plaintiff may beaising “new alleged
violations occurring at CRC.” Doc. 57 at 7, n.3.

Defendants argue that Plaintiff's allegats of conduct at CMRC “would involve new
parties and would require Orwig éxhaust his available administive remedies pursuant to the
Prison Litigation Reform Act, 42 U.S.€.1997e(a), and file a new complaintd. Defendants
do not cite authority establishinigat Plaintiff is required to guthe individual officers at CMRC
in addition to seeking injunctive relief fro@DOC, and the court is unaware of any such
requirement.

Defendants are correct that a prisoner carglgton Rule 15 to avoid the administrative
exhaustion requirement of § 1997e(&ge, e.g., Deschaine v. McLaughhig. 08-cv-1279-
PAB-MJW, 2010 WL 935662, &4 (D. Colo. Mar. 9, 2010)econ. den’d2010 WL 1904534
(D. Colo. May 10, 2010). However, Plaintiff's antked claim alleges (albeit conclusorily) that
he has “exhausted his administratremedies under the PLRA.” Doc. 55-1 { 71. Plaintiff is not

required to plead detailed facts in supporthait allegation because exhaustion under the PLRA

is an affirmative defense f@efendants to plead and prov#ones v. Bockb49 U.S. 199, 211-

* Defendants do not argue that further discovenyld be necessary; the briefs indicate
Defendants deposed Plaintiff regarding his exgrere and discipline at CMRC. The court would
look with disfavor on any requetst add officers from CMRC atefendants due to the delay.
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12 (2007). At this phase, the court will treat #ilegation of exhaustion as true, but CDOC may
raise the issue again on a factual record.

Defendants next argue Plafhlacks standing regarding¢hlCMRC portion of his claims.
Defendants note Plaintiff “requests in f@posed SAC that the COPD/AR 150-01 not be
applied in a manner that violates Orwig’'s Eidsnendment rights or RLUIPA,” and Defendants
characterize this as a “vague, gaeheequest that his future .. ghts not be violated in a manner
unrelated to the injury asserted in his Complaioc. 57 at 8. Defedants argue this request
causes Plaintiff to lack standing undeijan v. Defenders of Wildlif&04 U.S. 555, 560-62
(1992). They further argue the Prison Litiga Reform Act only allows for prospective
injunctive relief that is “narrowly drawn, extds no further than nesgary to correct the
violation of the Federal right, and is the leastusive means necessarydarrect the violation
of the Federal right.” 18 U.S.£.8 3626(a)(1)(A). Defendants agpeo assume that to have a
non-vague controversy and meet fALRA’s limitations, Plaintiff mst state in his complaint the
specific modification he seeks of the CDOC policy.

Plaintiff responds that he is making “a speciéquest that wouldfectively require Mr.
Raemisch and/or the CDOC to dify the COPD to ensure thiai application does not violate
Mr. Orwig’s rights,”i.e., “to modify the COPD and/or how it is enforced, so as to avoid the
specific injuries alleged by PrHiff.” Doc. 64 (reply) at 78 n.3 (footnote omitted). Plaintiff
citesAbdulhaseeb v. Calboné00 F.3d 1301, 1312 (10th Cir. 2010)), in which the Tenth Circuit
found a prisoner’'s RLUIPA claims were not moot as to the defendant director of the Oklahoma
Department of Corrections, despite his having been transferred to diaciligr. His claims
involved an ODOC-wide policy whitthe ODOC director had authority modify if the plaintiff

proved his claimsld. The court did not analyze the spectiidior lack thereof) in the prisoner’s
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request for injunctive relief, but the case imptiest it is unnecessary to plead the specific policy
modification that the plaintiff guests. Indeed, Rule 8 just requires “a demand for the relief
sought.” Fed. R. Civ. P. 8(a)(3At this phase, the court cdnses the allegations and their
reasonable inferences in the lighost favorable to PlaintiffSanchez810 F.3d at 754. The
court construes Plaintiff's request for injunctnedief as seeking modification of CDOC'’s policy
in a manner that will not violate &htiff's rights in connection w#h the facts he alleges. As
such, Defendants have not shown Plaintiff lagtiemding or fails to ate a claim under PLRA.

In short, the proposed claims regardompduct at CMRC are futile as to Defendants
Brooks, Bade and Clark but are not futile as to CDOC.

[11.  CONCLUSION

For the foregoing reasons, the court RECOMMENDS granting in part and denying in part
Plaintiff's motion to amend as follows. Thkeurt recommends denying the motion as to the
proposed claims against Defendants Brooks, BadeClark; these claims are moot and
therefore futile. The court further recommas denying the motion as to the request for good
time credit; this part of Plaintiff's claim imoot, and Plaintiff has withdrawn it. The court
further recommends granting the motion as @rféff's RLUIPA and First Amendment Claims
against Mr. Raemisch in his official Gapty as Executive Director of CDOC.

Plaintiff shall omit the moot claims, dhdrop Defendants Brook&ade and Clark as
defendants, and if he intends to bring atFAimendment claim on the alleged conduct at CMRC
shall clarify the claim to make that plain. Plaintiff shall then file his second amended complaint
within 7 days of Judge Brimmer overrulingjettions to this recommendation, or if no

objections are filed, then within days of the expiration of the deadline to object.
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ADVISEMENT TO THE PARTIES

Within fourteen days after service of a copy of the Recommendation, any party may
serve and file written objections to the Magistrate Judge’ s proposed findings and
recommendations with the Clerk of the United St&tistrict Court for theDistrict of Colorado.
28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(lm)re Griegq 64 F.3d 580, 583 (10th Cir. 1995). A
general objection that does not plee District Court on notice dlhe basis for the objection will
not preserve the objection fde novareview. “[A] party’ s objectins to the magistrate judge’ s
report and recommendation must be both timaly specific to preserve an issue for de novo
review by the district court dor appellate review.” United States v. One Parcel of Real
Property Known As 2121 Ea30th Street, Tulsa, Oklar3 F.3d 1057, 1060 (10th Cir. 1996).
Failure to make timely objections may lolr novareview by the Districdudge of the Magistrate
Judge’ s proposed findings and recommendatiadsaall result in a waier of the right to
appeal from a judgment of the distredurt based on the proposed findings and
recommendations of the magistrate jud§eeVega v. Sutherd 95 F.3d 573, 579-80 (10th Cir.
1999) (District Court’ s decision to rew a Magistrate Judge’ s recommendatiemovo
despite the lack of an objeati does not preclude applicatiohthe “firm waiver rule” );Int'l
Surplus Lines Ins. Co. Wyo. Coal Refining Sys., In62 F.3d 901, 904 (10th Cir. 1995) (by
failing to object to certain portions of the Magae Judge’ s order, cross-claimant had waived
its right to appeal tha@sportions of the rulingfyala v. United State®80 F.2d 1342, 1352 (10th
Cir. 1992) (by their failure to file objections, plaintiffs waived their right to appeal the Magistrate
Judge’ s ruling).But see, Morales-Fernandez v. INQ8 F.3d 1116, 1122 (10th Cir. 2005) (firm

waiver rule does not apply when thégrests of justice require review).
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DATED: April 23, 2018.
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United(States Magistrate Ju
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